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TRUST LEGISLATION 

Serial 7, Part 21. 



Committee on the Judiciary, 

House of Representatives, 

Tuesday f February 24^ 1914' 

The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 
(chairman) presidi ng. 

The Chairman. We have with us this morning Mr. John T. Manson, 
of New Haven, Conn., who desires to be heard on some of the pend- 
ing antitrust bills. We will be glad to hear from you at this time, 
Mr. Manson. 

STATEHEST OF HB. JOHN T. HANSON, PBESIDENT OF THE 
TALE NATIONAL BANE, NEW HAVEN, CONN. 

Mr. Manson. Mr. Chairman and gentlemen of the committee, in 
a short time and in a very few words I wish to lay before you a situa- 
tion in New Haven, Conn., that I beheve is no different than exists 
in many cities and towns throughout the country, especially away 
from the large commercial centers, and to point out the damage that 
would result if the interlocking directorate bill, as proposed, becomes 
a law. 

New Haven has a population of approximately 140,000. It has 
15 banking institutions, three of them mutual savings banks, under 
State laws, with deposits of about $35,000,000. These mutual 
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savings banks pay 4 per cent interest; they do not accept more than 
$1,000 from any one depositor in any one year, thus confining their 
business, in the main, to the small saver. 

The deposits are used to make loans on real estate; to purchase 
bonds approved by our State laws and loans secured by collateral. 
They do not figure in commercial operations at all outside of collateral 
loans. 

The commercial banks and trust companies, of which there are seven 
National and five State, had at the time of the comptroller's last call 
for bank statements, on January 13, 1914, capital and surplus, 
$9,640,000; deposits, a little over $19,000,000; loans and discounts, 
$17,155,000; and cash and reserve, $5,577,732. 

New Haven has a considerable number of manufactories, a few 
wholesale jobbing houses that supply the country that can be easily 
reached, besides the retail establishments usual to any community, 
all^of which depend upon the local banking institutions for their 
requirements. 

Sometimes some of the banks have to borrow to take care of the 
needs of their customers and rarely have funds not in use locally that 
they have to invest in so-called note-broker^s paper. 

I am stating these facts that the committee may see New Haven is 
not a large commercial center, not as large as we wish it were, and that 
we do not have resources available for engaging in such operations as 
the drafters of the bill evidently had in mind, even if there had been 
the disposition, which I am confident there has not been. 

If the bill as it now reads is made a law, it will hurt every bank in 
New Haven except one recently organized under State law, because 
not one of these banks but has directors who are either trustees in some 
mutual savings bank or on the board of one of our trust companies. 

I am very much interested in the welfare of our city and its institu- 
tions, but I am especially concerned as to how the proposed legisla- 
tion will affect the Yale National Bank. 

The Union & New Haven Trust Co., our strongest and best trust 
company, has a board of 18 members, and two of these men are direc- 
tors in State banks, and 12 of them are directors in national banks, two 
of these last being presidents of national banks. One of the directors 
in this trust company is a director in our bank and is our coimsel. 

I say to you frankly that it will be a serious thing for us if we have 
to part with his services. I can not put this too strongly. He is 
placed in a very embarrassing position and he hopes he will not have 
to face the question of deciding which bank he will stay with ; and I 
am the more concerned because he was a director in the company 
before he was with us, and came to our bank as director and counsel 
at my solicitation. 

We have one director who is also a director in a national bank in 
a small city up the State; one who is a director in a national bank in 
New Haven, and four who are trustees in mutual savings banks. I 
am a vice president in one of these mutual savings banks myself. 

Several of our national banks have directors who are on the boards 
of banks in other cities and towns in the State, and the president of 
another trust company is a director in a national bank. 

In our State, and I think we are no different in that respect than 
in the country generally, the banking growth has been mainly in 
State-chartered institutions, and when the time comes that a director 
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must choose which bank he will give up, I fear it will be the national; 
for the reason that under State Uw tnere has been room for wider, 
freer operation, and the feeling has been that under national law the 
duties of directors are more exacting. 

It goes without saying that you gentlemen of the committee desire 
to do everything in your power to strengthen and not weaken the 
national banks, and 1 submit that compelling us to give up directors 
who bring to us exceedingly valuable business and advice would tend 
to weaken us. 

A directorate made up of men of good standing in a community, 
who are known to be conservative and successful themselves, is a 
valuable asset to any bank, and a bank properly conducted is ah 
asset to any place. 

I wish to repeat that the situation in New Haven is no diflFerent 
than exists in hundreds of other localities, and that not only no 
good but positive harm can come from placing such restrictions as 
this law proposes upon legitimate business efforts. 

May I DC presumed to offer a suggestion^ If we look at the situa- 
tion in another way and assume that all the commercial banks and 
trust companies in New Haven should combine forming one insti- 
tution, it would have a total capital, surplus, and deposits of 
$28,640,000. 

Even this aggregation of capital, large as it is, would make but a 
small institution in these days of big business compared with many 
si ngl e banks in large cities. 

We suggest that we have no condition in New Haven that would 
require anything Uke that. We have no situation such as there was 
recently in New Jersey, where one man was interested in establishing 
a chain of banks in which there could be no control in one local place. 

I would hke to suggest, therefore, first, that a person be specifically 

Sermitted to be a director in two national banks, and that being a 
irector in one State bank or trust company wUl not bar him from 
being a director in one national bank. And further, that under 
certain conditions one may be a director in more than two national 
banks, provided the Comptroller of the Currency is satisfied upon 
due investigation that there is no intent to restrict credit or in any 
way restrain or obstruct trade. In other words, let the law very 
clearly define the evils to be corrected or prevented and allow the 
proper official discretion in its appUcation. 

Second, that the law state the size of a bank in which a person 
may not be a director if he is to be on two boards. 

1 suggest, third, that the law state the size of a city in which a 
person may not hold more than one bank directorship. 

In each case a person should not be barred from serving on the 
board of a mutual savings bank, because in this class of banks, 
investments are prescribed by law, and they are therefore not sub- 
ject to the evils which this law is proposed to correct. 

Gentlemen, it is a really serious situation which we have in pros- 
pect in New Haven, and I hope there will be some way found of 
relieving us of the embarrassment of having to depend for some of 
our directors upon persons who have not had any experience in 
banking. 

I thank you very much for giving me this opportunity of express- 
ing my views in regard to this particular matter. 
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.The Chairman. Will you be kind enough .to tell us whether or 
not you have {Studied the bill before the committee on this subject, 
and if you have, how you would amend that bill; that is, if you 
would have any legislation at all on the subject of interlocking 
directorates ? 

Mr. MaNson. I have read the bill two or three time, Mr. Chairman, 
and I would make this suggestion, that a person be specifically per- 
mitted to be a director in two national bauKs, and that being a direc- 
tor in one state bank or trust company shall not bar him from being 
a director in one national bank. 

Mr. Volstead. That would allow him to be a director in three 
banks in the same town ? 

Mr. Manson. If you consider a mutual savings bank; yes, sir. 

Mr. Volstead. And did you not say a trust company ? 

Mr. Manson. From being a director in one State bank or a trust 
company. 

Mr. Volstead. And also in two national banks. 

Mr. Manson. I meant in one national bank and besides that; 
that being a director in one State bank or trust company shall not 
beir him from being a director in one national bank. 

The Chairman. So that the fact of his being a director in one 
national bank should not bar him from being a director in a trust 
company or State bank ? 

Mr. Manson. Yes, sir. For example, this trust company I have 
in mind in New Haven, if all the directors in this trust company 
should remain in their national banking connection, it would almost 
break up the trust company, because of the 18 directors in that 
company; 14 of them are directors in banks, and that bank was 
started more particularly to get the trust business, and they compete 
with us now in the matter of commercial business. Their deposits 
are almost larger than those of any national bank in the city of New 
Haven. 

Mr. Volstead. The trust company was organized under the State 
law? 

Mr, Manson. Yes, sir. 

The Chairman. You would not say anything in the proposed leg- 
islation about the size of the banking institution ? 

Mr. Manson. Well, yes; if you choose to do that, I would make 
this further suggestion, that you state the size of a bank in which 
one person may not be a director, if he is to be on two boards. 

The Chairman. What would you suggest as to the size? 

Mr. Manson. I have not gone into that. Let me give you this 
picture. Take the situation m the large commercial centers. There 
are many banks which have assets of upward of $50,000,000, and 
if you combine all the banks in New Haven they would have assets of 
less than $30,000,000. I am using the local situation to illustrate 
what I mean. So that a single institution in a large city would be 
naore powerful than all the banks in New Haven combined. 

Mr. Floyd. As a business man and a banker, do you think the sys- 
tem of interlocking directors in these great financial institutions that 
control enormous sums of money gives them any control over the 
smaller concerns, over the policy of tne smaller concerns in which they 
have interlocking directors ? 



Mr. Manson. No, sir; I have never come in contact with that at 
all. I think that is not the first thing that would indicate that. ■■ ^ 

In New Haven — ^I can only speak in regard to local conditions— to 
New Haven I doubt if there is a bit of money control in our banks in 
New Haven. So far as I know, I doubt if tnere is a dollar's worth gS 
stock held by men in the larger cities, the banking interests in the 
larger cities, in any of our local institutions. 

Mr. Floyd. Are there any of the banks in New Haven whose direc- 
tors are on the boards of any of the great financial institutions in New 
York? 

Mr. Manson. No, sir, except one. There is one young man in New 
Haven who happens to be, at the present time, president of one of the 
banks there who is on the board or one of the New York banks, but it 
is one of the smaller banks in New York; I do not know the name ot 
it at the moment. This young man is Mr. Victor Tyler, the president 
of the National New Haven Bank, whose name appears in this littte 
pamphlet here giving the statements of the New Haven bank and 
trust companies with their officers and directors • but he is only teili- 
porarily president of that bank. That is the only one I know about. 

Mr. Floyd. From your experience and your associations with these 
concerns you would not be able to speak authoritatively as to what 
control they may be able to exercise over institutions in which they 
have interlocking directors? 

Mr. Manson. No, sir; I can not answer that because I have not 
had any experience in that direction. 

Mr. Dyer. Are any of the directors of the banks in New Haveli 
directors in any of the large life insurance companies or mutual life 
insurance companies ? 

Mr. Manson. I happen to be one myself. I am a director in the 
Equitable Life Assurance Society in New York. I would be very glad 
to answer any questions which that statement may prompt. 

Mr. Dyer. You do not see any objections to a du-ector of a bank 
being also a director in a life insurance company, or of an organiza- 
tion controlling great capital ? 

Mr. Manson. I do not see it, sir; no. In my particular case I was 
chosen as a Connecticut director after the unpleasantness some yeara 
ago, and I try to be faithful in my attendance there. I have never 
seen anything there that would show that there was anything looking 
toward control. The local account of the Equitable Life J&surance 
Society is in our bank. 

Mr. Nelson. How large a sum do they keep in your bank? 

Mr. Manson. From $15,000 to $30,000. 

Mr. Nelson. Is it the policy of the life insurance companies to 
deposit sums of money in that way in various banks throughout the 
country, to keep the money there ? 

Mr. Manson. That is only their local funds. We have a State 
office of the Equitable Company in New Haven, and the collections 
which are maae in the State are deposited in our bank, and then 
drawn by the New York office as they need the money there. 

Mr. Nelson. You handle nothing but local funds ? 

Mr. Manson. That is all. It is just as a convenience. 
^ Mr. Webb. How would it affect your State to limit the applic6^ 
tion of this interlocking directorate section to banks whose assets 
and deposits exceed, say, $3,000,000? 



J Mr. Makson. In our particular case that would just abofUt t^ow 
us put. We are just a trifle under $3,000,000 now. Sometinnes 
;we aife just a trifle under and sometimes we are a trifle over. I 
;^bpald say that would be a very much smaller sum than ought to 
;be thought of. 

I Mr. Webb. I simply made that suggestion to get your idea in 
regard to the matter. 

Mr. Manson. Irrespective of our own situation it would se^ooi to 
me that a bank with only $3,000,000 of assets and deposits is very 
small. 

There is not as much cooperation among the banks in New Haven 
as there really ought to be. I think that is probably the general 
,jB(ituation throughout the country. There are times when it would 
•be much better ii there was the feeling that we were cooperating 
more and we knew more about the credits which each bank had 
on. You can see if one man borrowing, say, in my bank is secret 
.about it, and the competition is such that that man goes to another 
bank and borrows money, I may know nothing about it, and unless 
we can get definite information of that kind, and have cooperation 
among the banks, the lack of it is a dangerous thing, and it is really 
^aecessary that there shall be cooperation in the banking business. 

Mr. Dyer. Do you not think it would be better to leave this ques- 
tion to the i^ederal Reserve Board than to have passed a binding law 
cupon the subject ? 

Mr. Manson. I should feel that that would be wise, without any 

^^ecific restriction in connection with it. I certainly think it would 

be wise, in comparison with what is proposed. You take a small 

communitv such as New Haven is, and I think that a large number of 

men are already drafted into the banking business there. 

I will tell you of the laughable incident in regard to that. I know 
of ft man who served as a director of a national bank for less than a 
^^^ear. He foimd that he did not and could not give the time to it 
.jjiiat he felt that he ought to, that in order to be a conscientious 
director and discharge nis duties faithfully and conscientiously he 
p^ht to have more time to give to it, and so he resigned, and actually 
:returned the fees that had been given to him during the time he had 
served as a director in that bank. It is not easy to get a good man for 
a dkector in a bank. 

There was a time when it was looked on as a decided honor to be 
a director in a bank, but I can cite you to the instance of a new man 
whom we took on our board last year who did not think it was a 
great honor to be a director of a bank. I think most banks under 
aur new national laws, or under the rules laid down by the recent 
comptrollers, are finding that his position is sometimes very onerous. 

We always tell our directors that we expect them to be faithful 
tin their attendance, and we place before them the records of the bank 
.in such a way that a director in our national bank, if he chooses to 
k<9ep his matter at home, can have as complete a history of the bank 
as if he was in the bank office right along. He has a printed list of 
all our loans evenr time we meet, and a statement of the bank at 
the same time. We make no large loans and take no new large 
acpounts without having our directors pass upon them. 

Mr. Volstead. How often do your directors meet ? 
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I Mr. Manson. Twice a week. I think you will find that that is 

teue in most of the smaller cities. We do not have an executive 
committee. Our full board always meets and passes upon these 
matters. 

Mr. Peterson. Along this particular line, I want to call the atten- 
tion of the committee to a letter which I received this morning from 
the president of the First National Bank of Hammond, Ind. In this 

i letter he savs: 

f There may be some injury done the people in lar^e money centers by reason of 

the interlocking directors of banks and other financial institutions, but any interfer- 
ence with the plan so far as it affects smaller cities where most every national bank 
bank has some trust company or State institution in which the same officers serve 
both, will work an injury to the commimity. 

The passage of the law will result in forcing Mr. Bolman, Mr. Meyn and myself to 
turn our stock over to our wives or children or some friend, and can not accomplish 
any real change. In this county, Gary and this city will alone be affected. I would 
thank you very much, if consistent, for any service you may render against the pas- 
sage of the bill, and for an expression from you as to the chance of passage and the 
chance of modification in the event it must go through, for it seems that you have got 
in the habit when you start a thing down there of going through with it. 

A. M. TURNIfR. 

I know this man as president of the First National Bank of Ham- 
mond, Ind. They have a trust company organized in connection 
with that bank, and the stock of the trust company belongs to the 
same men who hold the stock of the national bank. As this man 
says, it would result in their having probably to reorganize and they 
might be required to liquidate then* trust company, in which event 
it would be a great injury to the men who own the stock, and put 
the trust company out of business, and that business that belongs 
to the trust company would be scattered to the other banks in the 
city. In order to avoid that they would just simply reorganize, or 
else turn over their stocks to dummies, and go on in the same way. 

Mr. Dyer. What would you say if, instead of saying two or more 
Federal reserve banks, national banks, banking associations, etc., we 
should say three or more Federal reserve banks, national banks, and 
banking associations, so that a man could be a director in two ? Do 
you think that would be satisfactory to the banking interests of the 
country ? 

Mr. Manson. Yes; I think so. 

Mr. Dyer. You think it is necessary, do you ? 

Mr. Manson. I really do; yes, sir. 

I think there is one very fundamental principle that needs to.be 
thought about, that we Americans have made our progress not 
because we have been restricted, and I think when you come to put 
too much restriction on you will destroy the initiation which has been 
such a factor in the progress of our country. 

While there has been,, no doubt, some harm done in certain locali- 
ities because of some of the larger aggregations of wealth — I would 
not want to dip into that because I know nothing about it — but from 
what we read we can assume that has been so. I think there has 
been great gain to our country from the very working of the genius 
of the Amencan people, and I think it would be very harmful to have 
a restriction thrust upon us that would be onerous. 

But there is a limit in these times beyond which we may not go. 
As I understand it, you should exempt mutual savings banks from the 
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operation of this act. I do not know whether it is true in every 
State or not, but mutual savings banks are what the term implies; 
they have no capital stock and the deposits are made mostly by the 
poorer people. All of us who serve as directors serve without a cent 
of recompense. I have spent many days in going about the city 
looking after real estate, and all the remuneration I have received 
has been an automobile ride or a carriage ride. I have never received 
during my term of service as trustee one cent of remuneration other 
than about $5 or $10 for examining the bank. By law, we are not 
permitted to accept anything for our services. 

I think if the law, as it stands now, I mean the proposed law, 
would bar out all from serving as directors in savings banks, I think 
I am safe in saying it would take 90 per cent of the trustees or directors 
of the savings banks of New Haven oflF the boards, men who would 
elect to stay with the national banks. I think that would be a 
crime against the people who place their money in the savings banks, 
because these men give their time and are glad to do it, and they go 
over the proposed investments very carefully, and the banks are 
governed by the trustees. So that in any case I think the savings 
banks ought to be exempted from any consideration in this proposed 
lerislation. 

Mr. Peterson. Suppose the limit were placed at $5,000,000? 

Mr. Manson. I thmk that would be low, and for this reason. If 

{rou restrict it to $5,000,000, what harm could there come from a 
arge aggregation, say, of $10,000,000 or $15,000,000 of money in 
savings banks over the country, in comparison with one large bank 
in a community that would have $25,000,000 capital, if you please, 
and assets of $50,000,000 or $200,000,000 ? There are plenty of banks 
with assets of $50,000,000, and several with assets of $100,000,000, 
and one with assets of $200,000,000. The burden there would be 
on the smaller banks if you restrict them there. 

Mr. Nelson. Where would you draw a line ? You are connected 
with a large insurance company. Where do you see a possible 
danger ? Where would you draw a line ? 

!£•. Manson. I really do not see any danger. I should say it 
should be from $15,000,000 to $20,000,000, but I really do not see 
any danger. The danger that the committee is after, of course, is 
largely in the large cities — it is altogether in the large cities. The 
small towns really have use for all the money theyliave in them. 
They have very little money to invest in any schemes or anything that 
would look Hke control of any large business. We now and then do 
invest in note-brokei's paper, but there never has been the slightest 
thing in New Haven that would have even the slightest suspicion of 
looking toward the control of anything. I submit that any tning that 
seems to get at something that restricte an alleged evil is not the thing 
which should be im po sed upon us. 

The Chairman. We are very much obliged to you, Mr. Manson, for 
discussing this matter with us and giving us your views. 

Mr. Manson. I am much obHged to you, Mr. Chairman, for giving 
me the opportunity to express my views to the committee. 

The Chairman. The next gentleman who desires to give his views 
on the pending antitrust legislation is Mr. Henry E. Kiretein, of 
Rochester, N. i . We will be glad to hear you at this time, Mr. 
Kirstein. 
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^ STATEMEISTT OF MB. HENBT E. KISSTEIir, BEPBESElTTIirO E. 

EIBSTEIir SOHS CO., BOCHESTEB, H. T. 

Mr. KiRSTEiN. Mr. Chairman and gentlemen of the committee, I 
regret to say that I have not had any experience in addressing a com- 
imttee such as this, and I hope you will pardon any inaccuracies of 
speech which may crop out during the course of my remarks. 

In appearing before this committee, I do so with a view of stating 

. our experience regarding price standardization. 

I Prior to the decision of the Supreme Court in the Sanatogen case, 

we did a substantial, increasing business, as the dealer preferred to 

^ buy a line of goods that he knew could not be sold to anyone at a lower 

f price than he sold them at, and was not obliged to meet the ruinous 

cut-price competition of the department store in his locality. It 
placed us in a position to do everything we could to make our goods 
the best that could be made, irrespective of any other cut-price goods 
on the market, for the dealer felt that he could afford to buy our 
goods and pay us a fair price for them, as he could in turn get a fair 
price for them. 

There are a large nimiber of small dealers whom the manufacturer 
must compel to get a price, as they have not the business ability of the 
larger merchants to make a charge for their services and feel that the 
larger dealer will take their business away from them. 

The ultimate consmners' best interests are served by a restricted 
price, for the manufacturer has no incentive to cut the q^uality of mate- 
rial or workmanship, as he is assured of a profit that will protect him. 

; Some of you gentlemen may think that the optometrist who buys 

an article at the price he does and resells it at $2.50 is making a large 
profit. The fact of the matter is, however, that very few dealers m 

i our line of business are making what any of us would call a good 

living, for the cost of a pair of glasses covers all his compensation for 
subsequent adjustments, which, of course, takes up a man's time and 

[ a large organization to do the work. Then, too, optometry is a pro- 

f fession, and a man must spend a great deal of time and energy in 

learning the scientific and mechanical end of it and must have ability. 

. It is most natural for the public to have confidence in an article 

) that has been advertised and for which a demand had been created, 

and especially now that the magazines guarantee to make good to 
the public the statements made by an advertiser. This really gives 
the public a triple guaranty of the article they buy. 

If it is known that an article is sold all over the country at the same 
price, the consumer feels that he is getting a square deal and has more 
confidence in that line of goods than in an unknowii line with an 
imknown guaranty of qu^ty. The present condition does not 
encourage us to advertise very extensively. We feel, however, that 
the better known an article is, as is proved by the advertisements 
which I have here and which I will present to the committee, if you 
desire to see them, the greater the incentive for the dry goods store 
and other price cutters seems to be to cut our prices. 

I would like to say that there are 10,000 or 15,000 dealers in optical 
goods in this coimtry, and I believe you will find it to be true that 
they will not average $3,000 a year; that is, that their business will 
not give them an average of return above that. 
Mr. Nelson. What is your specialty? 
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Mr. KiBSTEiN. We make the Shur-on glasses. 

Mr. Nelson. Are you competing with any chain-store estab- 
lishments? 

Mr. KmsTEiN. I want to give you some facts. I do not know 
whether all of you gentlemen are famiUar with our article, but our 
article is a very well-known article. Th^e used to be a time when 
we could say something to the man who sold our article at a cut price. 

The Chairman. I did not catch what your article is. 

Mr. KiRSTEiN. Our article is the Shur-on glasses. 

That name stands for the product of our company. We have spent 
hundreds of thousands of dollars advertising it; we have spent in 
advertising more than anybody else in that line of business. The 
decision of the court in the Sanatogen case takes away all our liber- 
ties, so that we can not stop the dealer from cutting the price. I 
have here a number of advertisements. Here is one of Berg Bros, in 
Philadelphia, which says that they sell the genuine $3 Shur-on gold- 
filled mounting for $1.98. And then I have some others here. 

Mr. Nelson. What do those things show ? 

Mr. KiRSTEiN. They go to show that these big department stores 
and dry goods stores are selUng our goods at a low-cut price, so that 
our regular, small dealers refuse to buy our goods any more. 

The Chairman. Is it a patented device ? 

Mr. KiRSTEiN. Yes, sir. 

The Chairman. You own the patent, do you ? 

Mr. KiRSTEiN. No; we pay royalties on it. We are not objecting 
either way to that. 

Here is an advertisement of a department store in Philadelphia 
which is selling our goods at cut prices, and here is another one of a 
store in Hartford, Conn. In Hartford the dealers have taken away 
our business because we could not say a word to these big houses. 
If you will make inquiries you will find that this article is the. best 
known of its kind, under a trade-mark, the best known there is in 
the country in the optical business, and that is why they use it. 

Mr. Beall. Do you sell to the jobber? 

Mr. KiRSTEiN. We sell to the jobber and the retailer. 

Mr. Beall. Before the recent Supreme Court decision, what was 
the price which you fixed on your article ? 

Mr. KiRSTEiN. $3 and $5. 

Mr. Beall. The dealers were not permitted to sell a certain grade 
for less than $3 and a certain other grade for less than $5 ? 

Mr. KiRSTEiN. The gold was put at $5. 

Mr. Beall. What did you sell it for to the retailer ? 

Mr. KiRSTEiN. We sold those goods to the retailer for $12.50, less 
10 per cent, and 6 for cash. 

Mr. Beall. $12.50 a dozen? 

Mr. KiRSTEiN. Yes; and we had another line that sold for $9. 
The other one we sold for $1.75. 

Mr. Beall. You mean $1.75 each? 

Mr. KiRSTEiN. Less 10 per cent. 

Mr. Beall. That was the price for a single glass ? 

Mr. KiRSTEiN. Yes; per single glass. 

I will answer what I think you have in mind. You probably think 
there is an enormous profit; but you must remember that the man 
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who serves you with that pair of glasses has to have his place of 
business on Pennsylvania Avenue or F Street, and he has a limited 
demand for our product; but he has to be in a convenient place tot 

?ou, and he is not assured of a profit after he has received your money, 
hat is why he has to have what looks like a big profit, because 
'Wk&a you come in a^ain to this merchant, to this man who handles 
our goods, and if he is a big, broad-minded man he will adjust those 
glasses up again for you and he will put them in shape, and when you 
ask him what it will cost he will say that he will not charge you for it. 
He gives you also, in most cases, another case, if you want it, because 
he is afraid of his competitor. 

Mr. Floyd. You can not say anything to the dealers who cut your 

E rices now. What did you say to them and what did you do to them 
efore the United States Supreme Court held in its recent decision 
that you could not regulate the prices ? 

Mr. KiBSTEiN. Under the right of infringement, we had a tag which 
was put on as a part of the contract. They went so far as to try to 

5 rove that they were selling our goods at $1.98. Berg, of Phila- 
elphia, printed our tag and used it on our $3 article that they were 
sellmg for $1.98. 

Mr. Carew. How could they afford to sell it at that price ? 

Mr. Kjrstein. They do not really sell it to you. They switch you 
over to something else. 

Mr. Floyd. My question was, what did you do to them ? Suppose 
a dealer wanted to sell your glasses at a lower price, what did you 
say to that dealer, in case he violated the agreement you had with 
him and sold them below the set price ? 

Mr. KiRSTEiN. We notified them, and in a good many cases we 
talked to them and showed them that we were within our rights in 
making them stop. Almost invariably we had not any further 
trouble along that line. 

Mr. Floyd. I think that is correct, but suppose the dealer abso- 
lutely refused to stop and said he would sell them as he pleased, 
what you would do? What would you do then ? 

Mr. K±RSTEiN. We have never been obliged to go that far. We 
have sued him. We had a poHcy that was either some good or no 
good, and we tried to follow that poUcy, because we did not want the 
public to lose confidence in the trade. 

Mr. Floyd. Did you, in a case of that kind, refuse to sell them 
any more goods ? 

Mr. Kjrstein. We could not do that, because we were selling 
through the jobber. I believe the best way to carry on that business 
is along the lines of good will. 

Mr. Floyd. You did that simply because the manufacturer had 
the same control over you ? 

Mr. KiRSTEiN. We are the manufacturers of this patent. 

Mr. Nelson. You are the sole Ucensees of this product ? 

Mr. KiRSTEiN. We are the manufacturers. 

Mr. Cabew. Before the United States Supreme Court handed down 
its recent decision, you used to go around and try to pursuade these 
people not to do that ? 

Mr. KnisTEiN. Yes, sir. 

Mr. Carew. Have you tried to do that sin.ce the decision was 
rendered ? 
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Mr. KiBSTEiN. We talk to them, but what is the use? You only 
lose the confidence of- a man. He says — ^he says you are a dam fool. 
I am glad you asked me that question. 

.Mr. Carew. You have stopped using the system of going around 
puguading them not to do tnat? 

Mr. KiRSTEiN. No; we have our salesmen, and they go around and 
they say, ^'Here, you might as well make some money," and we do 
have some success in the State of New Jersey. I mean to say where 
we have written to a man in the State of New Jersey. 

Mr. Carew. Why is that not a sufficient remedy for this evil? 
Why do you want to come to Congress and have us pass a national 
statute ? 

: Mr. KiRSTEiN. Because it will protect us without making us try 
to do it in the States. 

Mr. Carew. I was not asking you about that. I say why do you 
not keep up the practice you had before ? 

Mr. KIRSTEIN. Because New Jersey has a law which does protect 
you against cut prices. A man does not dare to advertise a price 
below the regular price. K we have a standardized price and adver- 
tise in the trade papers and magazines, which we do, he has no right 
to sell that below that price. 

Mr. Nelson. Simpose you had fixed the price at $15 instead of $5 ? 

Mr. KiRSTEiN. That is at my hazard; then I might lose business. 

Mr. Nelson. Why? 

Mr. KiRSTEiN. Because the other man could afford to put his good 
quality at the price I was charging and sell it at a lower price. 
. Mr. Nelson. Suppose he knew vou were getting $15, and he put 
his at $12 ? 

Mr. KiRSTEiN. Which do you mean ? 
• Mr. Nelson. I mean this: What protection is it to the consumer 
if you put it at $15, as you say, because of the hazard in the business, 
because some rival may say, " I will sell it at a lower price ? '' Suppose 
he knows you are getting $15, and he makes his $14; would that be 
bad for the consumer ? 

Mr. Kjrstein. But the average manufacturer knows one thing — 
I am in favor of the standardization of prices by trade-mark; I am 
not talking about patents. Did you understand which way my 
opinion was ? 

Mr. Nelson. I was trying to draw it out. 

Mr. KiRSTEiN. I am in favor of a trade-mark which gives every 
other man the same opportunity as myself to make as good an article 
as I make, and therefore I must be careful that my prices are not any 
higher than I can afford to charge and make a good article, and I want 
to protect and increase my busmess. 

Mr. Nelson. You seem to be only thinking of your side. Suppose 
we think also of the consumer. What protection would the consumer 
have against the exorbitant prices ? 

Mr. KiRSTEiN. He does not have to buy my article. 

Mr. Nelson. Where would he get an article of that kind 1 

Mr. KmsTEiN. We make the smallest bulk of the goods that are 
made in that line. 

Mr. Webb. Are your eyeglasses trade-marked or patented ? 

Mr. KiRSTEiN. Ours ? 

Mr. Webb. Yes. 



Mr. KijisTEiN. Both. -a 

Mr. Nelson. Where would there be any competition with you? 
Mr. EiRSTEiN. It would be the same as it is now. There are a 
great many other people who are selUng goods as cheap or cheaper 
uian we are, but they are not making them as good. The quality 
is not as good as ours. The public, in the long rim, are not getting 
as good an article. 

Mr. Nelson. Would you want a commission to say to them that 
the price shall not be too high? 

Mr. KmsTEiN. I do not care. All I ask for is the privilege of having 
a standardized price. I want the privilege of saying that no man 
shall sell my article below my price everywhere. 1 am willing to 
compete in the markets with the other good products, but I do not 
want a department store to break the confiaence of all the dealers 
of the United States and fool the pubUc, so that the pubUc will not 
know what they are getting, and thus have the business broken up. 
And when they do it, it is always just a flash in the pan. 

Mr. Nelson. You are in favor oi other people who manufacture 
similar goods also fixing the price to the jobber and to the consumer? 
Mr. KiBSTEiN. Sure. All I ask of jou gentlemen is to give the 
manufacturers of this country the privilege of creating comidence, 
so that when you go into a store to buy a certain line of goods, no 
matter where you may be, whether you are in Maine or Texas or 
California, you know that you can get the goods at the same price 
wherever ^ou may be, and that the quaUty of those goods will be 
the same m one place as in another. 

Mr. Thomas. As I understand you, you want the privilege of 
fixing the price of your goods and of compelUng the retailers who 

buy yoiu: goods 

Mr. KiKSTEiN (interposing). And jobbers. 

Mr. Thomas (continuing). To sell those goods at the price you fix? 

Mr. KiRSTEiN. Yes. When I do that, you must always remember 

one thing, that there is another manufacturer who does not have to 

put a trade-mark on his goods and who can sell them at any price he 

wants to. 

Mr. Thomas. You do not have to put a trade-mark on yours ? 
Mr. KiRSTEiN. No; but on the other hand, there is another con- 
dition you do not want to forget, that in the case of an advertised 
article, as for instance the Shur-on glass, when you buy that adver- 
tised article and you say you saw the advertisement, for instance, in 
the American Magazine, you have another come-back besides the 
come-back at the house of Kirstein. If we do not make good on the 
representations we have made in our advertisement, that advertise- 
ment will not appear again in that magazine. You do not get that 
from the dealer at all. When the goods which you may buy from a 
dealer are not what they are represented to be, tne dealer wiU simply 
shrug his shoulders and say, '^That is the best we can do.'' But you 
do not have such a situation as that in the case of an advertised 
article in a reputable magazine. I think there has been a good deal 

said 

Mr. Thomas (interposing). I have seen some of the biggest fakes 
in the world more extensively advertised than anything eke. 

Mr. Kirstein. If the article advertised did not make good, you 
will find that when it is advertised Ln a standard magazine, and there 
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is aay complaint agaiiijst it that it does not make good> the adver- 
tisement will not appear again. 

The Chairman, x ou speak of a standard eye-glass ? 

Mr. KntsTEiN. Not a standard eye-glass; we simply want tkn 
right to standardize our prices. 

The Chairman. What do you mean by that ? 

Mr. KiRSTEiN. So that you could go even to San Francisco 

The Chairman. You want the right to fix the price; that is what 
you mean ? 

Mr. KiRSTEiN. If you like to put it that way. 

The (^AIRMAN. That is what it is. You say you want your 
goods sold at a fixed price throughout the Unitea States, wherever 
fihey may be sold, i ou want them sold at the same price_ every- 
where, and you want a law to authorize you to fix the price, and 
you want to enforce that price ? 

Mr. KiRSTEiN. That is a thing I would like to answer. The Uttle 
dealer does not realize the cost of running a business. He does all 
his own work and he does not know how to figure his costs. 
. Mr. Thomas. What would you say to giving the farmer who 
raises hogs the right to fix the price of pork chops ? 

Mr. KiRSTEiN. I do not have to buy his pork chops. There isl 
another fellow somewhere else from whom I can buy pork chops. 
I am not asking for a monopoly, but I want to be allowed to initiate 
my own poUcy in the handling of my product, so that I can always 
make my goods of a ^ood quality, so that my goods will always be 
attractive to the public, and so that the public will buy the Shur-on 
glass, and not some other glass. And I also want to protect the 
retail dealer, so that the public wiU not lose confidence in the retail 
dealer, and the goods would be handled, and wiU not buy a cheaper 
glass, rather than buy my known product. 

Mr. Webb. Which do you depend on more for the sale of your 
article, advertising or quality ? 

Mr. KiRSTEiN. 1 ou nave got to have quality in order to make 
good on your advertising. We have spent almost a fortime on 
advertising and on building up a reputation for our goods, and now 
we are made the goat. 

Mr. Webb. The public has paid for the advertising. 

Mr. KiRSTEiN. No, sir; up to the time our business increased from 
$150,000 to $500,000-^ — 

Mr. Webb (interposing). The public pays for the advertising. 

Mr. KiRSTEiN. You do not believe that, do you ? 

Mr. Webb. I am sure the manufacturer does not pay for it. 

Mr. KiRSTEiN. We have to have the output in order to make our 
cost. 

Mr. Webb. The man who buys the glasses has to pay for the 
advertising of those glasses. 

Mr. KiRSTEiN. He pays as much to-day for the glass which is not 
advertised as he does for the glass which is advertised. 

Mr. Webb. I thought you said they were sold at a cheaper price 1 

Mr. KiRSTEiN. The department stores sell at a cheaper price, some 
of them, but most of them sell at the same price that we do, because 
they use us for a standard. 

Mr. Webb. Do you sell your glasses for the same price in New 
Jersey and in Washington ? 
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Mr. KiRSTEJN. Yes, sir; that is what we want to do. 

Mr. Nelson. You say they use yours as a standard. Do they find 
out what your price is and iJben establish another price ? 

Mr. KiBSTEiN. They sell them at the same price. 

Mr. Nelson. In the event you got what you wanted in the way 
of legislation, would they not sell mmi at the same price ? 

Mr. KmsTEiN. No; because we would want it to be low enough so 
that we would be the leading house in that Une. 

Mr. Nelson. You would want it high enough to give the retailers 
a profit ? 

Mr. KiBSTEiN. Yes. 

Mr. Nelson. They would fix the price at about the same ? 

Mr. KntSTEiN. We would have the market. 

Mr. Nelson. Your rivals 

Mr. KiRSTEiN (interposing). You must have quaUty back of the 
advertising, because the man with the handle to his name is the 
man who makes good. For instance, you know an Earl & Wibon 
collar; you know what those collars are. If you buy an unknown 
collar, or anything else that is unknown, you have no confidence in it. 

Mr. Nelson. I want to get you to this point. Your rivals use 
you as a standard and fix their prices the same as yours ? 

Mr. KiRSTEJN. In some cases. 

Mr. Nelson. Would they not do that if you were given, by law, 
the privilege of fixing the prices of the standard ? Would they not 
then advertise your prices as standard prices ? 

Mr. KiRSTEiN. Some might and some might not. All men do not 
care for quaUty. 

Mr. Nelson. Let us suppose that would happen, that you would 
fix a price that would be profitable to the retailer, and your rivals 
woula follow the same price. What protection would there be to 
the consumers and the users of your glasses against the temptation 
to make that price excessively high ? 

Mr. KiRSTEiN. Human nature. 

Mr. Nelson. How ? 

Mr. KiRSTEiN. For instance, there are a lot of people in this 
world who always want to sell something cheaper tnan the other 
fellow. 

Mr. Nelson. Where woul4 he be able to get it, when you had a 
standard price ? 

Mr. KiRSTEiN. For instance, Berg & Co. could sell the Shiir-on 
glass at aiyr price they see fit. I have not any objection to their doing 
that, but I do not want them to kill my busmess. Ttey will kill my 
business or the business of any other manufacturer when they do that 
with an article which the public knows about. Why do they not take 
their own article and say they wiU sell tiiat article cheaper than 
anything else ? They do not do that. They take our standard goods 
and say that they have a cheaper price on them. 

Mr. i^ELSON. The point I do not see clearly is where the consumer 
is going to get any competition it you have a regular fixed price and 
your rivals use your price as a standard. 

Why is it not sufficient for you that you have a patented article t 
Why will not that privilege which you already have give you 
opportunity to get your goods out at a profit? 

28273— FT 21—14 2 
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Jkfr. KiBSTEiN. Because they break the confidence which is behmd 
trie and the dealer. 

Mr. Nelson. That is, by false methods ? 

Mr. KiRSTEiN. That is what I ask protection against; to stop the 
false methods. 

Mr. Webb. You can quit selling the jobber who sells to the retailer 
' wJlo breaks the price ? 

Mr. KiRSTEiN. Yes. 
'■ Mr. Webb. That is the remedy you have. 

Mr. KiBSTEiN. No, it is not. If he kills our business we might as 
well shut up our factory. In a great many small lines where you have 
to distribute quickly, and where every little druggist or small dealer 
does not carry an enormous stock of goods, he must buy through the 
jobber. You know there are a great many liaes in which the jobber 
is the pivotal point. That is a case in which you have to pay a lot of 
money for distribution. 

Mr. Webb. What do you charge the jobber for the $6 glass? 

Mr. KiRSTEiN. For the $5 glass we give the jobber 25 and 2. 

Mr. Webb. I wanted to know just the money value; what you 
charge him. 

Mr. Kjrstein. We charge him $10.50. 

Mr. Webb. For the $5 glasses ? 
' Mr. Kirstein. Oh, no; $21; I beg your pardon. 

Mr. Webb. You have a glass which you sell to the public for $5. 

Mr. EiRSTEiN. That is the one we sell the jobber for $21. 

Mr. Webb. What does the jobber pay you for that glass ? 

Mr. Kirstein. Approximately $15, net. 

Mr. Webb. What do you mean by $15 net? 

Mr. Kirstein. $15 per dozen. 
• Mr. Webb. Then what does the jobber sell that dozen to the 
retailer for ? 

Mr. Kirstein. He sells that to the retailer, in a single pair, for 
$1.90. 

Mr. Webb. But by the dozen ? "... 

Mr* Kirstein. That man does not buy a dozen in his business. 

Mr. Webb. The retailer does not buy a single pair from the jobber, 
does he? 

Mr. Kirstein. That is the point I am trying to bring home to you, 
that the jobber is a necessary factor, and is getting to be more so 
even'* day in relation to small business. 

: Mr. Webb. As I imderstand it, the glass for which the jobber 
pays $1.25 is sold to the public for $5. 

Mi, Kirstein. That is m this way 

'Mr. Webb (interposing). Is that not correct? 

Mr. Kirstein. Tne retailer comes in there. 
^ Mr. Webb. The pubHc pays $5 for a glass which the manufacturer 
sells to the jobber for $1.25 ? 

Mr. Kirstein. Just link up two things when you have that in your 
^mind. The retailer has no assured profit, even after he has your 
money. 

, Mr. Webb. Why not? 
'; Mr. KiRS^FEiN. Because you will go back to that man again and 
have your glasses adjusted, and he will true them up lor you and keep 
themln shape for you, and do a lot oi little things like that, for which 
he gets no compensation. That is so in a great many cases. 
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Mr. Webb. Will you object to telling us what this $1.25 glass costs 
you to manufacture ? 

Mr. KiRSTEiN. No; that glass costs us — when you figure all the 
selling costs, we make about $1.50 on a dozen glasses. 

Mr. Carew. Do you sell the glasses or just the frames ? 

Mr. KiRSTEiN. I am speaking ot the frames. 

Mi\ Webb. That is the little nose piece? 

Mr. KmsTEiN. Yes; the nose piece on the frames. I am talking of 
the nose piece now. 

Mr. Floyd. You are a manufacturer ? 

Mr. KmsTEiN. Yes. 

Mr. Floyd. You want the right to fix the price at which you sell 
the jobber? 

Mj. Kerstein. Under a trade-mark. 

Mr. Floyd. Yes; under a trade-mark. You want to be given, by 
law, the right to fix your price; you would not be willing to have 
somebody else fix your price ? 

Mr. KiRSTEiN. I am willing to leave it to a commission. 

Mr. Carew. How long do you think the public will stand for paying 
$5 for a frame which you sell to the jobber for $1.25 ? 

Mr. KiRSTEiN. You do not have to buy that; you can buy the 
article of another manufacturer who will sell his article for anything 
he likes. 

Suppose you paid $8 for your glasses and you read in the Wash- 
ington Post that another man will sell you those same glasses for $4, 
How do you feel about it ? 

Mr. Carew. I would feel very sorry that I was not in Washington 
before I bought the $8 glasses. 

Mr. KiRSTEiN. That would be your real feeling. You would find 
you would not be getting the real service. 

Mr. Carew. You said the same frames. 

Mr. KiRSTEiN. Yes; but there is more than merely the glass that 
goes with our line as well as many other lines. There is the service 
that goes with that. 

Mr. Carew. Do you believe that any interstate trade commission 
would ever allow you to set a price of $6 to the consumer for a glass 
which cost yoii $2" or less ? 

Mr. Kirstein. Yes; because I can prove that the net profit is not 
as great as you think. 

Mr. Carew. I do not know anything about that. You said the 
retailer paid $2 for it and sold it for $5. Do you believe that any 
interstate trade commission would allow that glass to be sold at a 
$3 profit ? 
. Mr. Kirstein. It costs the retaUer more than $2. 

Mr. Carew. How much? Does it cost him $4.90 ? 

Mr. Kirstein. No; but it would probably cost him — to my mind, 
he does not make over a dollar. I will ask Mr. Etz, who is a local 
dealer who handles our goods, whether that is right. 

Mr. Etz. We pay for Mr. Kirstein's mountings about $2, but the 
$2 does not represent the whole cost of the mounting, because after 
a man has bought the mounting we will give him a case. Then he 
will come in later with the frame bent, and we will straighten that 
frame for him. Then he will come in a little later and the case will 
be worn out, and we will give him a new case. 
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Furthermore, I am responsible to that man for his glasses. I may 
have to put in new lenses. 

The Chairman. Suppose he never comes back and you never have 
to straighten the frames, or do anything for him; where does the 
service come in in a case like that ? 

Mr. Etz. It comes in in this way: When that man first came to me 
he came because he had confidence in me; he had confidence enough 
in me to trust me with his eyes. It has taken me years of study to 
get myself in a position where I can give him that service. 

The Chairman. Ought not you to charge him for that service 
instead of tacking it onto the price of the glasses ? 

Mr. Etz. That is being done now in some States where they have 
competent laws. In the District of Columbia we have no such laws 
as that. If I should charge him for my services in that regard and 
my competitors would not charge him, I would soon be out of business. 
I sell a large number of mountings for which I charge $5, and on which, 
although 1 only pay about $2 for them, I have lost money, on account 
of the service whicJi I have to render. 

Mr. Floyd. As the law does not hold up the price, your idea is that 
your competitor will lower the price, and that therefore you will be 
put out or business ? 

Mr. Etz. That is it exactly. 

Mr. Beall. How long has your business been disturbed as a result 
of this Supreme Court decision ? 

Mr. Kjrstein. About six months, I think. 

Mr. Beall. How does the volume of your business during that 
time compare with the volume of your business during the same time 
last year f 

Mr. Kirstein. Last year we did not make any money. 

I am trying to bring out the fact that our prices were reduced, 
showing that our competitors took advantage of this condition in 
more ways than one. 

I do not want to appear to be antagonistic, but from what I have 
read most of you gentlemen seem to feel that the next thing to do is 
to reduce the manufacturer's profit to as low a figure as you can. 

We are a little concern. We have only about 300 people employed 
in our factory. Those people are a part of the pubhc. We are only 
a small manufacturing concern. But if we are crowded down we will 
have to make a cheaper article in order to meet competition. Our 
trade-mark will be hurt, and the wages of our workmen will be 
affected. 

That aU comes back to one thing, as I see it, and that is price fixing 
for trade-marked goods, and every man does it at his own hazard. 

Human nature and the aggressiveness of the American manufacturer 
will make him keep his prices down, because one thing is certainly a 
fact, and that is that the law of this country, this law which you are 
trying to pass, does not allow him to get into collusion with anybody 
else, and therefore if he makes a high price he does it at his own 
hazard. You have heard a great deal about that, and I do not know 
anything about it. 

Mr. Danforth. I understood you to say that the New Jersey law 
in regard to the standardizing of prices was working satisfactorily ? 

Mr. Kirstein. Yes, sir. 

Mr. Danforth. How would it strike you to have a similar law 
enacted, covering the entire nation ? 
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Mr. Ejbstein. That would be great. 

Mr. Danfokth. You would be satisfied with that ? 

Mr. KiRSTiEN. That would be fine. 

Mr. Danforth. That would hold your prices up ? 

Mr. KiRSTEiN. Yes, sir. 

Mr. Danforth. You object to the practices of the department 
stores who sell your goods at a price below which you can sell them 
for? 

Mr. KiRSTEiN. Yes, sir; the department stores can afford to run 
one department at a loss. 

Mr. Danforth. And imder the existing status of affairs there is no 
way by which you can reach that ? 

Mr. KiRSTEiN. No, sir. 

Mr. Nelson. If you can prevent false advertising, you would not 
care about standardizing the price? 

Mr. KiRSTEiN. It is not false. It gets you in the store, and then 
he sells you something else. You go mto the store and you say you 
are going to buy a pair of Shur-on glasses, but he is a better salesman 
than you are a buyer. 

Mr. Carew. He sells you a high hat ? 

Mr. KiRSTEiN. He tells you those are not what you want. In the 
hands of a good salesman we are all fools, gentlemen. 

You will find that any manufacturer will tell you this same story, 
that we are up against this fraudulent condition. It goes further 
than the city you are in. I have a letter here f'rom a man in Bristol 
who writes us about it. He says, "What are you going to do about 
it?'' He says he will buy an eyeglass which has no name to it. 

That is what we are up against, gentlemen, it is not the big man 
who has a big store and a big reputation, but it is the other 10,800 
dealers whom we are thinkiug about. The big merchant whom you 
have confidence in does not care, but it is the bulk of the business 
which is done by the great number of smaller dealers which we have 
to consider. 

Before the decision in the Sanatogen case we used to have a tag, 
like this one which I have here. 

Mr. Danforth. Read what it says on the tag. 

Mr. KiRSTEiN. It is simply a license. 

Mr. Danforth. Read the language on that tag. 

Mr. KiRSTEiN. This tag says: 

Notice. — This bridge is an essential part of our Handy Shur-on eyeglass mounting, 
which is covered by United States letters patent owned and controlled by us and can- 
not be used or sold excepting when it is sold to the public at a price not less than three 
dollars ($3.00), in addition to the standard price of the lenses of the optician selling 
same, without discount, rebate or bonus, and with this tag attached. Any aaAe or use 
in violation of these conditions and any erasure from or removal of the tag, is a viola- 
tion of the license and renders the parties concerned in such transaction liable to suit 
for injunction and damages for infringement of patent. A purchase is an acceptance 
of these, conditions. Pat. Nov. 26* '97; May 4, '09; Sept. 13, '10. E. Kirstein Sons 
Co., Rochester, N. Y. . 

We do not try to make any prohibitive price. We allow any 
optician to sell his lenses at his regular price added to the price of 
our Shur-on glass. We only wanted to insure the dealer a profit on 
our product in order to make it attractive to him to handle our pro- 
duct. 

Mr. Nelson. I was just trying to get your idea. The thing I was 
thinking of was this, that your competitors who have not trade- 
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marked goods have their rights, and you should not have special 
rights unless there is merit in your goods, and the consumers have 
certain rights. 

Mr. KiRSTEiN. I am wilUng to compete with them. But if I have 
built up a business by a trade-mark I think I should have protection 
for my good will in the business. It is the little man who cuts the 
price, as well as the big man. 

Mr. Carlin. Do you manufacture the reels from which the glasses 
are suspended ? 

Mr. KiRSTEiN. No, sir; we make spectacles and eyeglasses and 
mountings and parts. 

Mr. Carlin. Is this profit about which you have been talking the 
retailer's profit, in that he has to figure in the rent of his building and 
other expenses ? 

Mr. KiRSTEiN. That is why we have to figure on what would leave 
him a profit, and that is why he prefers to buy an article on which he 
is not strong enough to restrict the price himself as against his com- 
petitor. Do I make myself clear ? 

Mr. Carlin. Yes; I think I understand you. 

The Chairman. I understand you to say that you sell this nose 
device of a certain quality at $1.25 to the jobber? 

Mr. Kirstein. Yes, sir. 

The Chairman. And then he sells it to the retailer at $2 ? 

Mr. Kirstein. Yes, sir. 

The Chairman. And then the retailer sells it to the consumer or 
user for $5? 

Mr. Kirstein. Yes, sir. But he has to have a convenient place 
for you; he has to have a store on Pennsylvania Avenue or F Street, 
in order to make it convenient for you to deal with him. 

The Chairman. Do you think the retailer ought to have a fixed 
price at $5? 

Mr. Kirstein. We make more than one kind. We make one for 
$2.50, and one for $4. We make a line of goods. When I say $2.50 
or $4, 1 mean that that is the price to the retailer. There are different 
models. 

Mr. Carlin. How many manufacturers are there in this country 
who make the same line of goods which you make ? 

Mr. Kirstein. There are about 20, and none of them is very rich. 

Mr. Carlin. What is the capital of your company? 

Mr. Kirstein. The capital of our company is $300,000, with 
$100,000 of preferred stock unused. 

Mr. Carlin. How many employees have you in your factory? 

Mr. Kirstein. We have 300 employees in our factory. 

The Chairman. The committee is very much obliged to you, Mr. 
Kirstein, for having given us an expression of your views on this 
subject. 

Mr. Kirstein. I thank you very much, Mr. Chairman, for giving 
me the opportunity to express my views. I hope I have made my- 
self clear. 

The Chairman. There are no further witnesses to-day, and we 
will adjourn until to-morrow morning. 

(Thereupon, at 11.55 o'clock a. m., the committee adjourned to 
meet to-morrow, Wednesday, February 25, 1914, at 10.30 o'clock a.m.) 
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TRUST LEGISLATION 
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House of Representatives, 
Committee on the Judiciary, 
Wednesday, February 26, 19H, 

The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. The committee will be in order. When Mr. 
Brandeis was formerly before the committee it was agreed that we 
would hear further from him to-day. That being the order, and 
Mr. Brandeis being present, the committee will be very glad to hear 
from him now. 

STATEMENT OF MB. LOTTJS D. BBANBEIS— Continued (Serial 7, 

Pt. 16). 

Mr. Brandeis. Mr, Chairman and gentlemen, I was discussing, at 
the close of the hearing last week, the subject of interlocking direc- 
torates, and perhaps it may be profitable for me to state the lines 
on which, in my opinion. Congress can now wisely legislate on that 
subject. As I stated, the fundamental purpose of any legislation, 
dealing not only with the subject of interlocking directorates in the 
strict sense of that term, but in undertaking to prohibit the entering 
into contracts of men in corporate relations who have conflicting 
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interests, is this: That in our experience, during the last 20 years 
particularly, we have found that the existence of such intertwined 
relations have made possible the huge concentration of financial 
power. The interlocking of directorates applies, to a limited extent, 
only directly to the subject of the Sherman law, to the suppression 
of competition between competing concerns engaged in the same line 
of business, but it has indirectly a most effective relation to the whole 
subject of the suppression of competition and the suppression of 
liberty in business. The greater part of that power comes not from 
the interlocking of competitive businesses but from the interlocking 
of great businesses with other businesses in different lines, so that the 
same persons are connected with a railroad, a bank, an insurance 
company, an equipment company, and various manufacturing com- 
panies all down along the line. 

The fundamental reason which underlies the objection to interlock- 
ing directorates on broad public pounds affords a basis for the limi- 
tation, at this time at least, of its application to corporations. So 
far as the principle that no man can serve two masters goes that is 
fundamental, and when a man undertakes to serve two corporations 
that are dealing with one another there is always the danger that 
the unethical relation may result in loss somewhere, loss to minority 
stockholders, and, in case of public-service corporations, in loss gen- 
erally to the public through lessened efficiency or otherwise. But 
the greatest objection to this scheme of interlocking directorates is 
that by virtue of it it has become possible for a few men, like the 
firm of J. P. Morgan & Co., to acquire extraordinary power. They, 
the bankers, control the railroads, and controlling the railroads, 
they were able to control the issue and sale of securities. Being 
bankers, they bought those securities at a price which they had a 
part in fixing or could have a part in fixing. They sold those securi- 
ties, as bankers, to insurance companies in which they were able to 
exercise some control as directors. They got the money with which 
to buy those securities from railroads through their control of the 
great banking institutions, and then, in their capacity of having 
control of the railroads, they utilized that money to purchase from 
great corporations, like the Steel Corporation, what the railroads 
needed, and in their capacity as controlling other corporations they 
bought from the Steel Corporation again, and so on until we had the 
endless chain. 

Now, how far shall Congress go in prohibiting interlocking 
directorates in those conflicting relations to which I have called at- 
tention? It seems to me that in laying down rules for that legisla- 
tion there should be a clear differentiation between banks and other 
corporations. The facts in regard to banks put them, in a sense, in 
a class alone. The whole financial power can be exercised very 
powerfully through an interlocking oi banks, a connecting together 
of a large number of banking institutions, as ours are interlocked 
in Boston. Not only that, but the relation of a bank using not its 
own money, but the public's money, other people's money, is a rela- 
tion that is peculiar and in that respect differing largely from condi- 
tions in any other concern. A bank is, in a proper sense, a trustee 
for the public — I mean a bank of deposit — because the greater part 
of the money which it is lending is not the money of its stock- 
holders; it is the money of others, and the money in the bank is, to 
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a large extent, the currency of the realm, perhaps 90 or more per 
cent of all the business being done by bank checks or credit through 
the bank. 

Now, to what banks shall this prohibition apply ? It seems to md 
at the present time, when we are undertaking to deal with the evil 
commonly described as the Money Trust, that the legislation should 
be confined only to those banks in the larger communities, and that 
you may very properly classify the banks as those in cities with a 
population or at least 100,000, and direct your legislation, so far as 
banks are concerned, to those banks which are located or have a 
usual place of business in cities of 100,000 or more. It is in the 
banks in the great centers — New York, Boston, Chicago, Philadel- 
phia, Baltimore, and St. Louis, cities of that character — that the 
greatest power has been exercised by a few men to control the indus- 
tries of this country. True enough practices exist in many of the 
smaller cities which, in a way, may be to individuals quite as in- 
jurious as these that are practiced upon the community in general 
through the conflicting interests and interlocking relations of the 
bankers in the great cities. Looking at it from my point of view, 
from its effect upon the public as a whole, what is done in the smaller 
cities and in country towns is not of very great significance, and as this 
measure is a measure which works in itself some very radical changes 
in business habits, it seems to me that Congress ought to go slowly 
in the movement in this respect. 

There are no classes of banks, it seems to me, that ought to be ex- 
cepted. Properly all classes of banks which are banks of deposit, 
where men are utilizing the money of others which is subject to check 
or draft payable on demand, should be included, but we must very 
clearly draw a distinction between a bank of deposit and the ordi- 
nary savings bank where the money is not subject to check en demand. 
Circumstances are different. Deposits in a savings bank are deposits 
made for investment purposes ; they are a part of an investment in- 
stitution. The right to withdraw funds from a savings bank is al- 
most universally limited by a requirement of notice. The money 
in a savings bank is not a part of the currency of the country, but 
the money in an ordinary bank of deposit is almost as much a part 
of the necessary instrumentalities of commerce as is the gold and 
silver itself or the bills which it represents. So that, whether a bank 
be a bank or a trust company, it ought to be subject to this limitation. 
The question is how you shall do it. Ought you to make any distinc- 
tion between State banks and national banks? It seems to me that 
your first step ought to be to include in this legislation all banks which 
are members of the Federal reserve system, regardless of whether 
they are organized under the national-bank law or whether they are 
State banks and trust companies. Properly all State banks and trust 
companies which receive deposits, subject to check, ought also to be 
included within the limitations of cities over 100,000 population, to 
which I have referred. But there is present a certain difficulty in 
dealing with them. 

Mr. Graham. On what theory could Congress legislate in regard 
to State banks? 

Mr. Brakdeis. It could legislate, and there are three theories on 
which it can legislate. One possible theory is — although it has not 
yet been sustained by the Supreme Court — that banking is interstate 
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commerce. It seems to me that it is, but that has not yet been ad- 
judicated by the court and whether it is or not we do not know. It 
could also legislate on that subject on the ground that it had legis- 
lated on the original subject of whether they should be allowed to 
issue bank bills through the exercise of the power of taxation. 

Mr. Volstead. Do you remember the name of that case ? 

Mr. Brandeis. It was in Wallace, but I do not recall it exactly. 

Mr. Graham. It is an old case? 

Mr. Brandeis. Yes. 

Mr. Graham. But, of course, that comes under a different consti- 
tutional provision? 

Mr. Brandeis. Yes, sir. 

Mr. Graham. Because there they are issuing money. 

Mr. Brandeis. Yes. But Congress has exercised thfe same power 
recently in two other respects. It exercised it in the oleomargarine 
case. Its purpose there was ostensibly to raise money by taxation. 
But, of course, its obvious purpose was to affect the manufacture 
of oleomargarine. And more recently it has exercised that power in 
the case of white-phosphorus matches. I do not think there would 
be any constitutional objection, but I think there could be at this 
time a question whether, as the whole subject is being introduced, 
it ought not to be introduced gradually; whether Congress should 
do it or not. I think there is a question of expediency to consider, 
but I do not think there can be any question of the constitutional 
right. There is, of course, one other ground on which, probably, 
the right would also exist, and that is through the control which 
Congress exercises over the mails. But I am inclined to think 
that 

Mr. Graham (interposing). Does not that look like resorting to 
something indirectly which you can not do honestly and openly? 

Mr. Brandeis. Congress has done it in the white-slave traffic, in 
the case of the white-phosphorus matches, in the case of oleomar- 
garine, and did it originally in the case of the State banks. Wher- 
ever there is a need which justifies the exercise of that constitutional 
power it seems to me the precedents are ample for doing it. 

Mr. Graham. There does not seem to be any need tor that; that 
is, any need to invade the power of the State to regulate its own 
corporations in matters pertaining to the State and which are con- 
fined within the State. 

Mr. Brandeis. So far as they are confined in the State; but my 
own opinion is that the Supreme Court will ultimately hold, when 
the question is put up to them, that banking is interstate commerce. 

Mr. Graham. I think it will be a strain and a terrible stress put 
upon the law. This effort to legislate in such a way as to bring 
everything under interstate commerce, it seems to me, is a great mis- 
take. I think we are going too far. 

Mr. Brandeis. Perhaps I did not state that with full accuracy. A 
bank is as much an instrumentality of interstate commerce as a 
railroad is an instrumentality of interstate commerce. 

Mr. Graham. I can not see it in that light. 

Mr. Brandeis. I doubt whether there is any bank, whether it be 
the smallest local institution, which is not being used as a means of 
conducting commerce between the States, and if we can exercise, as 
we have exercised in many ways, power over the instrumentalities of 
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commerce, over the telephone, the telegraph, and the railroads, and 
if we undertake to regulate it, even in such respects as pacing our 
employers' liability acts, it certainly is merely a question of the rela- 
tive importance, the urgency^, the necessity, whether a condition 
exists or is likely to exist which calls upon the community to exer- 
cise its power in order to protect itself against evils which are griev- 
ous in their nature. I can feel no doubt in my own mind that the 
evils which we have suffered from the concentration of financial 
power would justify the exercise of any of these constitutional 
powers. But there is a question whether or not we need at this mo- 
ment to do that. I should be disposed at the present time to confine 
that legislation, so far as banks are concerned, to the banks which 
are a part of the national reserve system, with the exceptions which 
I shall hereafter mention. 

NoWj so much for the subject matter of banks to which we should 
apply it, and that means the banks as to which you would say no 
person may be a director who is also a director of some other finan- 
cial concern doing business in the same place. Now, what is a finan- 
cial concern as I have used thjat term? I should say that term 
" financial concern " includes not only a bank which is a member of 
a national reserve system but any other bank. 

Mr. Volstead. Would you include an insurance company? 

Mr. Brandeis. And an insurance company also. It seems to me 
that both banks and insurance companies, which have a usual place 
of business in the same place, under whatever law they are organ- 
ized, ought to be included in that prohibition. 

Mr. DuFRB. May I ask what you mean by doing business in the 
same place? 

Mr. Brandeis. Having a usual place of business in the same place. 

Mr. DupRE. Take the case of New York and Jersey City, for in- 
stance. 

Mr. Brandeis. Well, I should not think New York and Jersey City 
were the same ; I should think they were different places ; but I think 
anything within the city of New York is the same place. It is per- 
fectly conceivable that we might find it necessary, if there were 
attempts to evade the spirit of the law, to define that in such a way 
that it could not be evaded ; but I do not believe that will be neces- 
sary. If once the intention of Congress is made manifest, I believe 
the attempts at evasion will be relatively few. But there will always, 
be the broad power of amendment behind it. When you apply 
that principle to banks, then the next question is not merely as to 
where you will allow the interlocking of a common director, but what 
will be the extent of the prohibition against a bank doing business, 
either with a director or with a concern in which the same person 
is interested; that is, in which a director or other officer is inter- 
ested. It seems to me that on that question the prohibition should 
be absolute. It seems to me perfectly clear that when you regard n 
bank as a public-service institution you take the position which alone 
will satisfy the needs of business. The money that is there is, in 
large part, the depositors' money. They must get that money ; they 
must get the use of it ; they must get the credit. It is the life blood 
of business. 

Now, that money, of course, from the bank's standpoint, must 
either be loaned or withheld, according as whether the risk is good or 
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the rate is proper. You have got to vest in the bank absolute discre- 
tion as to whether or not they will lend to A or B or C. You can 
not control the exercise of that discretion, and you ought not to 
opntrol it if it is honestly exercised. But the first requirement, or 
the fundamental requirement, of its exercise should be that it is exer- 
cised without fear or favor; that it is exercised without discrimina- 
tion in the interest of those who come to borrow and who are entitled 
to credit. That is the only basis which justifies the existence of a 
bank of deposit. When you take the ordinary man who is lending 
his own money, he can lend it for any reason that he chooses ; he can 
lend it to A because he prefers A, and he can refuse it to B because 
be does not like the color of B's hair. But when it comes to the 
performance of a public function, that ought to be exercised by a 
bank of deposit in precisely the way in which a railroad or gas 
eomj>any or electric-light company exercises its public function — ^tnat 
ifiy without discrimination and without undue preference. Of course, 
there is difiiculty in determining whether there has been discrimina- 
tion — a very grave difficulty in the case of banks — ^because the deci- 
sion has got to be rested upon judgment — judgment whether the bor- 
rower is entitled to credit and also the lesser judgment as to whether, 
considering the risk, the rate of interest is proper. 

But the existence of that difficulty does not prevent the necessity 
of applying the rule, and it only emphasizes more strongly the im- 
portance of insisting, in the case of a bank of deposit, that its money 
shall not be loaned by the bank to some one who has a private inter- 
est and, therefore, a conflicting interest. The prohibition should be, 
therefore, that a bank shall not lend its money or enter into con- 
tracts, ordinarily, with a director, an officer, an employee, or a cor- 
poration of concern in which any of those hold office or are finan- 
eialy interested. And it ought to be so guarded, also, that a mere 
formality of whether you hold office or not 

Mr. Nelson (interposing). Would not that lead to many quitting 
the position of director in order that they might continue as stock- 
holders, thereby wielding an influence and getting money for their 
concerns? 

Mr. Brandeis. I think it wojild. 

Mr. Nelson. Then how would you get rid of the evil you are 
aiming at ? 

Mr. Brandeis. In the first place, I do not believe that the number 
of people competent to sit on a board of directors is nearly as small 
as IS cometimes assumed by great bankers. In the second place — -— 

Mr. Volstead (interposing). If a director dies almost any man in 
the community is ready and willing to take his place ? 

Mr. Brandeis. That seems always to be the case, and when one 
man leaves there are frequently many applicants for that office, and 
most of the applicants are quite as wortny as he who filled the par- 
ticular office of director. 

Mr. Danforth. The objection to this entire bill has come from the 
small cities and not from the large cities at which you are aiming. 

Mr. Brandeis. I think I have, by the limitation which I suggested 
erf confining this to cities of 100,000 and more, removed that objection, 
so far as the small cities are concerned. 

Mr. Danforth. Is not that too small a limitation to start with ? 

Mr, Brandeis. No. 
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Mr. Danforth. Have you found this evil, in your studies, to ex- 
tend to small cities ? 

Mr. Brandkis. I think a city 

.^r. Pa;kfob7h (interposing). One hundred thousand is a small 

Mr. Bran DEIS. I did not take a city of 100,000 because it is a par- 
ticularly small city. We have some such cities in Massachusetts. 
The city of Worcester — which happens to be at the moment a city 
having a little more than 100,000 — was a pretty important city when 
it had less than 100,000; it had important banking institutions and 
capital. However, it seemed to me the reason was two-fold. When 
you are considering such legislation you have got to weigh the advan- 
tages and disadvantages. Now, while the evil may exist in a city of 
100,000, it is not likely to exist ; but, on the other hand 

Mr. Danforth (interposing). Do you know of any case where it 
does exist ? 

Mr. BraisD£is. Yes. 

Mr. Danforth. In small cities? 

Mr. Bra:nd£is. Yes; where it does exist or will soon exist. I think 
when you are closing a certain door you do not want to open too 
many other doors. This principle, that a man ought not to try to 
serve two masters, is a principle which ought to apply to every bank 
wherever it is situated. We do not apply it because it is not a proper 
principle in its application to small banks, but because, in view of 
the way that business has been done there are certain objections 
which are met and which some people think are very serious or might 
be very serious in making this change. However, in my opinion this 
law could be applied to a city of 50,000 or 20,000 and not work any 
hardship at all, and to a great many smaller cities in many cases. 
But it seems to me after all we must understand that in our legisla- 
tion we can not do the whole thing at once, and we have to have 
regard for certain conditions. I believe it will be found, if a law 
should be passed containing a limitation applying to cities of 100,000, 
that there would be no difficulty whatever, and that these dangers — 
that people would not be able to get credit and that the banks would 
not be able to get directors — will vanish; that through the multi- 
plicity of banks and connections there are plenty of means of getting 
on, and that it will be shown that many of these fears were un- 
founded. But I think that for the present, as we are undertaking to 
deal the most effective blows against financial concentration, it would 
be wiser to provide for a limitation of, say, 100,000 or under. 

Mr. McCoy. Why not leave it to the Federal Eesen'^e Board ? 

Mr. Brandeis. Because it seems to me that this is something that 
the Federal board has nothing to do with and ought not have any- 
thing to do with. The Federal Reserve Board is dealing not with 
the question of propriety in the management of corporations, but it 
is dealing with certain broad questions of credit and questions of the 
currency. This is a broad principle of action; we do not^want to 
limit this ; we do not want to give any discretion in regard to this. 

Mr. McCoy. The alternative of not giving discretion is making a 
hard-and-fast line somewhere, and, as you suggest, a population of 
100,000 ? 

Mr. Brandeis. Yes. 
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Mr. McCoy. So you may have 101,000 to-day and may have 99,000 
to-morrow in any city ? 

Mr. Brandeis. I would draw the law in such a way as to base the 
population upon the latest Federal census. Then tne cities would 
come into the class if they grew beyond 100,000. Of course,* it would 
be conceivable that you might give to the Reserve Board the power to 
fix the limit of population, but if you fix anything else except popu- 
lation as a measure you are going to impose some very grave problems 
upon the Federal Reserve Board, and it seems to me there is no occa- 
sion to impose those problems upon that board. 

I think the objection to allowing these conflicting relations is 
. fundamental and it is universal. It is merely a question of how far 
it is wise to go. Congress can determine that and it can determine it 
by a general rule. As you gentlemen have an opportunity to legislate 
from time to time, I think one might say with perfect calmness : " We 
will apply this rule to cities of over 100,000 to-day, and at the end of 
two years " — I think the law ought not to go into effect until, say, 
January 1, 1916 — " the limit shall be lower"; two years later or four 
years later, whatever the time majr be, the rule shall apply to cities 
of 50,000. To my mind that is simply saying this: Now, that we 
are introducing what is a new practice, although it rests upon a rule 
as old as any we know anything about, that no man shall serve two 
masters, we should apply it ^adually, and the present tentative bill 
provides that the time when it shall take effect is to be postponed for 
two years. It seems to me that for that very reason we could make 
a liniitation which excluded a large number of banks in the smaller 
cities. Certainly the same reasons do not apply to them, and it seems 
to me that if you take 100,000 as the limit you have certainly gone 
safely, so far as the innovation goes. We should have an oppor- 
tunity of withholding the operation of that law, and Congress may, 
three or four years hence, after we know what the operation is, take 
a further step, if it seems desirable. 

To my own mind, the educative effect of such an act of Congress 
will be very great, even in cities of 100,000. 

Mr. Nelson. Right on that point, I have read with a great deal of 
interest your illuminating articles, and also followed the Pujo in- 
vestigation, which showed that there is a money trust. Do you 
count on breaking that up by preventing interlocking directorates 
and leaving the ownership of the stock unaffected? You do not 
think that the prevention of interlocking directorates will result in 
breaking up this combination, do you ? 

Mr. Brandeis. Of course, the term " interlocking directorates " is 
a broad term; it includes a great deal. I stated a little while ago 
that it seemed to me the prohibition should extend to those cases 
where the director, officer, or employee was a director, officer, or 
employee in another company or in which they had a financial in- 
terest. The fact of having a financial interest as well as the fact of 
holding ^a position of trust should be a disqualification, aiid when 
you have applied that rule you have gone a very long way. 

Mr. Nelson. Is not the evil in the financial world the fact that the 
big fellow gets an undue opportunity and has such power that the 
little fellow does not get enough for his actual needs ? 

Mr. Brandeis. I think there has been much of that. 

Mr. Nelson. How would you prevent that? 
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Mr. Bran DEIS. I think when you have provided that a bank can 
not be administered for the benefit of those who are administering it, 
but must be administered for the benefit of other people, you have 
taken away, at least in very large part, the inducement of discrimina- 
tion against the small man. 

Mr. Nelson. Have you formulated in words the amendment that 
you propose to this bill and which you think will reach that point ? 

Mr. Brandeis. I have made some efforts in that direction and shall 
be glad, at a later time, to submit the details. It seemed to me that 
perhaps it would be most profitable now to discuss the broad princi- 
ples which should underlie anjr amendment, because I think there 
may be many differences of opinion as to the exact phraseology which 
ought to be adopted. 

Mr. McCoy. The Federal Reserve Board has the right to remove 
certain members of certain classes of directors under the Federal 
reserve system, presumably for some misdoing. Would not the giv- 
ing of power to control this power of interlocking directorates to the 
Federal Reserve Board be a further grant of power right along the 
same lines, so that if anybody complained to the Federal Reserve 
Board and could convince that board that in a certain bank there 
was discrimination shown in making loans, the board could say that 
it was due to the fact that a director on the board of that bank was 
controllings the loans for his own benefit or for the benefit of his 
friends to the discrimination of somebody else, and, therefore, say 
that he must stop that sort of thing or that the bank must. stop it? 

Mr. Brandeis. I think your suggestion is very interesting and 
ingenious, but I do not believe it would be wise to legislate on those 
lines, because, see what it means. You would have to undertake to 
establish what it is extremely difficult to establish — namely, the mo- 
tive which has induced action in the exercise of a judgment on a very 
delicate matter. Whether you should grant credit or not to A is a 
matter as to which it would be very difficult to adduce evidence. It 
is not merely a question as to what a man's assets or liabilities are ; 
it is a question of his character, of his prospects. It is a question, 
taking all things into consideration 

The Chairman (interposing;. And the moral hazard? 

Mr. Brandeis. Yes; the moral hazard is a very important, ele- 
ment. You have got all those things to take into consideration, and 
a man may have the best judgment in the world and yet you could 
not establish by anything that looks like legal proof that he did 
the right thing; on the other hand, you could not establish, in an- 
other case, that he did the wrong thing. There could not be any- 
thing more delicate than the judgment that has to be exercised in 
determining whether there shall be credit or not. The thing to do, 
and the only way to secure a proper exercise of that judgment, is to 
put the man who exercises it — the bank officer and trustee — in pre- 
cisely the position in which a judge is put, in which the head of a 
department of the Government is put, or in which the commissioner 
of a great commission is put. It is difficult to believe, for instance, 
that an Interstate Commerce Commissioner would be affected by the 
fact that he held certain shares of stock in a particular company; 
there is but one chance in a thousand that that would affect his judg- 
ment, but the law has determined in regard to those public positions, 
in regard to the position of a judge or the position of a man in the 
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Government service, that he must be in a position of absolute impar- 
tiality, and because of that the law says you must have no financial 
interest of any kind, however small, in the question that comes up 
for your decision. Now, if I am right in saying that the position of 
a bank of deposit is analogous and comparable to the position of 
public service anywhere, then we have only this single proposition, 
that in order to secure equality of treatment to the possible borrowers 
from that bank those men must be in a position wnere they can not 
conceivably have a financial interest in the matter of the loans — ^that 
is, no interest other than that which they naturally should have 
because of the positions they hold. 

Of course, they will make mistakes, as judges make mistakes, as 
public officials make mistakes ; but we ought to eliminate that possi- 
bility of error which comes from a financial interest. I think that 
when once that position is put before men and when Congress, in 
regard to the banks in the larger cities, says that is the rule by which 
they ought to be governed, you will find that the men in the smaller 
cities, at least a very large percentage of the men in the smaller 
cities, without compulsion of law will say, '^ We will not have any 
transactions with any men who can have a possible interest." As a 
matter of fact, some banks have already, since this question has been 
raised, and, perhaps, before this subject had come up for discussion, 
announced that rule and have taken considerable pride in it. I have 
had letters about that, and happen to have one from one of the banks 
in Boston — a letter from the president of one of our own banks. 
He said they had for some time laid down the rule that they would, 
under no. circumstances, make a loan to any person who was an 
officer or director of the bank or of any concern in which he had any 
financial interest whatsoever. I believe that will become the gener- 
ally recognized rule, and that the work of Congress in laying it 
down with respect to the larger cities will be of universal value as 
a means of operation. 

Mr. Nelson. Do you know what the States are doing by way of 
legislation in regard to that subject? 

Mr. Brandeis. I am not aware of that, Mr. Nelson. 

Mr. Nelson. I think some of the States have prohibited it 

Mr. Brandeis. They may have done so. 

Mr. Paterson The State of Indiana has a law which provides 
that no officer of a trust company shall borrow money from that 
trust company. 

Mr. Brandeis. That is true in regard to. quite a number of banks — ■ 
that the bank may not lend to its own officers ; but is it also true in 
Indiana that a bank may not lend to a corporation in which one of 
these directors may be an officer? 

Mr. Peterson. I do not think there is any limitation as to that. 

Mr. Brandeis. That, of course, is the more important; and, as I 
said to Mr Nelson, I was not aware of any legislation of that sort. 

Mr. Peterson. I am not advised about that. 

Mr. Brandeis. However, I think it is perfectly clear that there 
ought not to be the slightest question about it with regard to a di- 
rector, officer, or trustee. We have the universal rule in equity that 
a trustee can not deal with himself. The matter has been tolerated 
partly because we tolerate a great many things until the evil grows 



TRUST LEGISLATION. 931 

too great and partly because there has been this fiction that if a man 
does not vote on a thing in which he is interested he has not had any 
interest. But, of course, that is not true. The bank is entitled to 
his judgment as to whether or not certain action should be taken. 
He ought to vote. It may be that the facts he knows about in his 
own concern are such that he ought to vote that the bank should not 
lend it any money. The mere fact that he does not vote on the ques- 
tion is not the protection that the bank ought to have. Besides that, 
the influences of one director with his fellow directors, even if he 
does not vote,, is so great that he might just as well vote. 

Mr. Carlin. How would that affect the present contemplated or- 
ganization of our new banking system? Of course, we could apply 
that rule to banks over which we have jurisdiction, namely, national 
banks. 

Mr. Bran DEIS. I suggested before you came in that it was my opin- 
ion that it should be applied not only to national banks but to all 
banks within the Federal reserve system, which would include others. 

Mr. Carlin. The question in my mind is not whether we should 
apply this rule to those that come into the national reserve system, 
but whether we want to keep a great many of the State institutions 
from joining the national reserve system, thereby crippling the 
organization. 

Mr. Volstead. This Legal Tender case goes a great ways in hold- 
ing that the National Government has the power to provide national 
currency and the power to regulate the means of securing that cur- . 
rency in any way it sees fit. 

Mr. Brandeis. I do not believe there is any constitutional diffi- 
culty, as I stated before, and I venture to guess that when the 
Supreme Court has occasion to pass upon the question it will hold 
that a bank is an instrumentality of commerce which can be regu- 
lated, and that you could legislate concerning all banks, at least all 
those which are instrumentalities of commerce, and that would prac- 
tically include every bank of deposit. Now, I think the Government 
has the taxing power, which you have exercised recently in the case 
of the phosphorus match in order to accomplish a purpose which 
you deemed to be of value, and which you exercised earlier in the 
oleomargarine cases. It seems to me it could be exercised to bring 
the banks and trust companies in. — 

Mr. Carlin. That would involve a different character of legisla- 
tion than that now contemplated. 

Mr. Brandeis. It would involve some additional provisions, but I 
think the character of the legislation would not be really different. 

Mr. Carlin. I quite agree with the idea. I think it is a good one 
and a practical one, but the question is whether we ought to do atiy- 
thing that would interfere with the legislation which has gone ahead 
of us with reference to our new banking system and drive the State 
banks into independent operation. 

Mr. Brandeis. If you feel there is real danger of that it can be 
clearly avoided by levying a tax, and there can certainly be no con- 
stitutional objection to your power to do it. There are other ways 
also ; other constitutional powers which you can exercise, but that is 
the one which we naturally think of in connection with banks on 
account of the original State tax bank case. 
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Mr. Danforth. I would like to ask whether you have considered 
at all the basis of resources of banks rather than the population of 
the places in which the banks are located ? 

Mr. Brandeis. I did not consider that, and I was at one time ready 
to accept resources instead of location, but this situation occured to 
me, and to a certain extent it already exists: That there are many 
small banks which are closely related., which are interlocked, and I 
think that the interlocking of a large number of small banks is, in 
some ways, worse than a large bank. 

Mr. Danforth. That is only in the very large cities. 

Mr. Brai<jdeis. Well, it is in cities that are not so terribly large — I 
mean cities not so much larger than 100,000. I think you would 
find that so in cities of 250,000 or 500,000. 

Mr. Danforth. There is a great difference between 100,000. and 
500,000 population. 

Mr. Brandeis. Yes, sir. 

Mr. Danforth. Especially if you consider the banking facilities 
of the cities. 

Mr. Brandeis. Yes. But if you did that you would also have to 
have a limitation in regard to the cities, x ou certainly could not 
permit, in the cities of New York^ Boston, Chicago, St. Louis, and 

frobably Cleveland, the interlocking of innumerable small banks, 
think you would simply open the door to the very evil you are 
trying to avoid. 

Mr. Danforth. It does not seem to me you would cure the evil 
at all by applying it to places of a certain population, say 100,000. 
As an illustration, there would be nothing in the world to prevent 
your Boston bank interlocking with Worcester banks, or nothing 
to prevent them interlocking with the Framingham banks, which 
cities would come well within your poplation limitation. 

Mr. Brandeis. They could. 

Mr. Danforth. And they could do the business and lend to friendly 
corporations just as well and avoid that provision of the law. 

Mr. Brandeis. It is perfectly possible that if people sit up nights 
trying to avoid a thing it could be done, but I think it perfectly clear 
they would not because, in the first place, you could not do your 
big transactions in that way. 

Mr. Danforth. Why not as well through Framingham as through 
Worcester ; that is, the big transactions ? Of course, I do not mean 
the local transactions ; you are not trying to reach them. 

Mr. Brandeis. Of course, there is any quantitv of legislation in 
this county that is based upon a classification of the size of cities. 
For instance, a city of 99,999 inhabitants ought to be subject to the 
same laws as a city of 101,000 inhabitants. But here is a direct 
answer. The moment it appears that the large Boston banks are 
practically conducting their great transactions through banks in 
cities of less than 100,000 population, or, as you said, Framingham, 
you would proceed to change the limit so as not to include Framing- 
ham and the other places. In other words, you would remove the limit 
which permitted the transactions to be carried on through the banks 
in Framingham and cities of that size. To my mind, however, the 
important thing is that having dealt with the flagrant cases, having 
set the example, having undertaken to lay down anew this rule which 
is so old, you will find that the business community acquiesces in it, 
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because it presents an argument which is really unanswerable. The 
mere statement of the proposition is practically conclusive as against 
almost anybody. A man argues for a little while, but will cease to 
do so when you put up to him the question : Can you fairly be allowed 
to deal witn yourself, to be on both sides of a bargain and in the 
middle? 

Mr. Cablin. liCt us take this thing from a practical standpoint. 
Theoretically you are correct 

Mr. Brakdeis (interposing). I am trying to take it from a prac- 
tical standpoint, Mr. Carlin. 

Mr. Carlin* Now, as to the wisdom of taxing the State banks, 
which is the only method you have suggested so far. 

Mr. Brandeis. No. I can suggest another one, because if you 
include that in terms I venture the prophecy that the Supreme Court 
would sustain you. There is nothing to the contrary in the decisions 
of the Supreme Court. 

Mr.* Carlin. After all, that is a prophecy. 

Mr. Brandeis. Well, after all, everything is a prophecy, so far as 
the powers of Congress are concerned, until the Supreme Court has 
made a declaration. 

Mr. Carlin. Exactly; but the Supreme Court does not always do 
what we think it will do. 

Mr. Brandeis. It generally does what it ought to do. 

Mr. Carlin. I agree with you about that. I agree with the idea 
that banks are instrumentalities of commerce, and I am inclined to 
think that the court might hold that. At the same time there ap- 
pears to me to be this practical objection to adopting such doubtful 
legislation as that: That we ought to be certain about what we are 
doing in legislation of this sort; that we ought not to leave an 
uncertainty hanging over the business world, especially so important 
a part of our business as the banking business. 

Mr. Brandeis. If you want to be absolutely certain, I can draft 
you two or three provisions invoking the taxing power, and you 
can 

Mr. Carlin (interposing). When you come to the taxing power, 
I imagine you would have great difficulty in getting the gentlemen 
who represent the States in Congress to tax out of existence the banks 
of the States. 

Mr. Brandeis. It would not be taxing them out of existence; it 
would be taxing them into a proper practice. 

Mr. Carlin. It would bring them into the national banking system. 

Mr. Brandeis. No; I would simply say, in general terms, that the 
banks which did not observe these rules — the first rule against inter- 
locking directorates and the second rule as against making contracts 
with people in interest — that the banks which did not adopt that as 
the rule 

Mr. Nelson (interposing). In other words, you would not tax the 
bank ; you would tax a classification which would involve that prac- 
tice and prevent it? 

Mr. Brandeis. Yes ; and which would induce every bank to record 
on its records the new law as a rule of guidance of itself. I think 
it would be relatively a simple thing to do. But I should say also, 
Mr. Carlin, that if you and the other gentlemen of the committee 
should agree with me in the prophecy as to what the Supreme Court 
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would do, that there could be no conceivable objection to your meet- 
ing on those lines. You did it when you passed your compensation 
act. 

Mr. Carlin. I think I agree with you about that. I believe the 
Supreme Court will eventually come to that conclusion, but it would 
be two years before it could possibly reach that conclusion, and dur- 
ing that time there would be a certain business uncertainty. 

Mr. Brandeis. Will it be a business uncertainty? It is not busi- 
ness uncertainty; it is merely a question whether a State bank or 
certain State banks and trust companies will or will not conform to 
a practice which has been declared by Congress to be a proper 
practice, which is in accordance with the very old rule that no man 
shall serve two masters, and which has been adopted by some banks 
and trust companies. There is not anything that can disturb any 
business of any kind ; it will merely say to them, " Gentlemen, this 
is what Congress has said. Are you going to challenge the power 
of Congress to do it?" I think there will be mighty few who would, 
because they know it is right. 

Mr. Carlin. The fact that a test case would be brought would 
leave that amount of uncertainty about the legislation ? 

Mr. Brandeis. You take up any and every volume of the decisions 
of the Supreme Court in the last 20 years, and the large part of all 
there is there relates to questions whether certain legislation, either 
of Congress or of the States, is or is not constitutional. There prob- 
ably never was a single act passed about which a doubt as to its 
constitutionality was not raised. If you are going to shrink from 
legislation because of the fact that it has not already been decided 
upon you might as well abdicate a large part of the powers of legis- 
lation. You take yesterday's grist of decisions of the Supreme 
Court; and nearly every one of tnem deals with the question of con- 
stitutionality. I glanced through the list in one of the papers to-day 
and saw that in every instance but one the constitutionality of the 
act, be it State or Federal, was sustained. 

Mr. Carlin. Mr. Brandeis, as to the policy of Congress declaring 
(hat it has the right to regulate the States as instruments of com- 
merce, suppose we were to introduce that as the policy and it was 
sustained ; do you not see many dangers in that in interfering with 
State rights by the broad exercise of that power? 

Mr. Brandeis. I do not think so; not as long as we have a Demo- 
cratic administration. 

Mr. Carlin. I agree with you on that, but unfortunately we can 
not tell how long that will be. 

Mr. Danforth. It seems as if State rights are forgotten under 
the present order of things. 

Mr. Carlin. If we are going to undertake to regulate State banks, 
and have the power to do it in one direction, I imagine that it would 
probably go much further than we are contemplating now, and it 
might render an act which is now popular unpopular from the 
standpoint of policy. 

Mr. Brandeis. That is entirely true. I discussed a part of this 
provision before you came in, Mr. Carlin, and I suggested that we 
should include State banks, with a certain exception that I have not 
yet discussed but which I intend to discuss later on.. I only sug- 
gested how easy it was to do it; that as an answer to your appre- 
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tension we might interfere with the Federal reserve systei?a. But I 
do not believe in that apprehension. 

Mr. Carlin. I thought you were favoring the policy of us doing 
that? 

Mr. Brandeis. No. I had stated before you came in that it should, 
as a matter of policy, include in this the members of the Federal 
reserve system, whether they be State or Federal institutions, with 
an exception which I had intended to discuss Isiter. 

Mr. Carlin. If we limit it as you suggest we shall, do we not crip- 
ple the system ? 

Mr. BRANDjijs. I do not think you do. I am perfectly willing to run 
that risk, however. I do not believe there is a bank that ought to 
be in the system and a bank that ought to be considered — certainly 
not mor-e than one in a hundred — which will refuse to adopt a rule 
of morals «-ud good business which Congress has laid down ^imJ 
which is applicable generally to the financial institutions of this 
country. And if there are here and there people in certain plaoea 
who will not follow that rule which has been adopted, let them dp 
it, ^ijd Congress will pass a law taxing those banks into good prac- 
tice. I have not any apprehension on that subieet. 

Mr. Webb. Public sentimept would compel them to obey such a 
good, moral rule as this, and especially one which Congress lays 
down. 

Mr. Brandeis. I think so, and I think what is needed is for you 
to lay down a rule in the conspicuous class of cases which we are 
speaking of. I am inclined to think that, although your act probably 
will not take effect until two years hence, in this respect I think yoii 
will find that the banks will not wait two years to adopt a rule that 
is so obviously demanded by good public policy. I think you will 
find all that is needed is to call it dramatically and clearly to their 
attention, because they can not argue against it? 

Mr. Carlin. If this is a great evil, and I believe it is, it occurs 
to me that it will cause more trouble to unscramble that egg than 
anything we are going to undertake to do just now, and if the evil 
is of sufficient size to demand the legislation, we are driving at 
the securities of the bank and requiring the bank to call loans which 
they have already made, and which were perfectly legal at the time 
they were made ? 
Mr. Brandeis. No ; I, think not. 

Mr. Carlin. That every loan of every corporation which is a 
borrower in the bank, in which an officer of the corporation is a 
director in the bank, would have to be called, and they would have 
to call all loans made to every officer and director that exists now, 
and I am not certain just how much of that the country could stand. 
Mr. Brandeis. Under the terms of your own act you give them 
two years. You know, Mr. Carlin, from your own banking experi- 
ence, that there is practically no ordinary bank of deposit in which 
the loans are not practically all either call loans or loans for four 
or six months, and that there are relatively few running into a year, 
and no loan, unless it is a forced loan, is a two-year loan, and I do 
not believe that there will be any calling. 
Mr. Carlin. I agree with you that it is a good thing. 
Mr. Brandeis. Then let us do it. 

28273— PT 22—14 2 
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Mr. Oablin. Ipecac is sometimes a good thing, but you can give 
a patient an overdose. We have been operating on the patient quite 
severely. 

Mr. JSrandeis. I do not think you have. We have been nursing 
•him. 

Mr. Carlin. We have been cutting out cancers. 

Mr. Brandeis. Oh, no. 

Mr. Carlin. Now, if you are going to the bank and are going to 
say you must get rid of the loans you have made in that way, we 
have no idea as to just how much there is of that. 

Mr. Brandeis. I do not think there is anything in that bill, or in 
the one I have mentioned, which says, " You must get rid of the 
loans." It says, "You shall not make any loans." That has refer- 
ence to the future. I have not any doubt but what any bank to-day 
would be ashamed to have a loan more than two years old. 

Mr. Carlin. Of course, a national bank makes a loan for four 
months, and that is a limitation now. It is true we can not affect 
that particular loan, but you would affect a renewal there. 

Mr. Brandeis. No; it would not, because you could renew a loan six 
times before the end of the two years and four months, although I 
think most banks would not like to have that loan renewed. They 
ought not to have it renewed six times. 

If you put in that period, which your bill has very wisely inserted, 
and postpone the time when this shall take effect, it seems to me 
you have completely answered that objection, because you have given 
that time, and the community ought to know now that sometime 
within the present administration we are going to introduce a proper 
business practice in this respect and in the conspicuous cases. I 
think you can do it with perfect safety, and it will not disrupt busi- 
ness in any way. 

Mr. Nelson. What effect do you think it would have on the politi- 
cal equilibrium? 

Mr. Brandeis. I think it would be a very popular measure, because 
it would carry out the declared policy of curbing big business. 

Mr. Nelson. It might be very dangerous from a political point 
of view. 

Mr. Brandeis. I hardly think so. I said awhile ago that this 
would have to be applied to two classes, a separate category of banks 
and of other corporations. 

Now, when it comes to the second class of corporations, it seems to 
me also that at the present time you ought to make a limitation. 

Mr. Webb. You are talking about section 4 of the tentative bill 
which we have here? 

Mr. Brandeis. That is the interlocking directorate provision. I 
am discussing not only the interlocking provision, but I am talking 
about the making of contracts, in which some officer, director, or em- 
ployee has a conflicting interest. That is something that directly 
corresponds to what I have been talking about in the case of banks. 

Mr. Graham. You have practically been discussing sections 1 

and 2? 

Mr. Brandeis. Yes; so far. 

Now, whto it comes to corporations, other than banks, the limita- 
tion I would suggest would not be in respect of the class of corpora- 
tions at all. I think corporations of every class, whether they be a 
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mercantile or manufacturing company or any other company that 
engages in interstate commerce, ought to be included. 

But, while I make the qlass universal, excepting only banks in the 
Federal reserve system, I should limit, at the present time, its ap- 
plication to corporations with capital and resources of $5,000,000 
and over. The reasons which I have suggested in relation to banks 
apply in another way to this limitation. The great evils that have 
come have been through the interlocking of the larger concerns. 

The Chairman. Under the head of resources, what would you put; 
what would you say the resources should be? 

Mr. Brandeis. By resources I mean practically not merely the net 
capital, but the property which they have. The resources of the 
banks, for instance, consist of its capital, its surplus, and its deposits. 
The resources of a railroad would consist of all its property plus its 
surplus, when it has a surplus, and the same would be true in the case 
of any industrial concern. 

It might have a capital of only a million dollars, like the old Stand- 
ard Oil Co. of Indiana, which had a capital of a million dollars ; and 
it might have net assets of $29,000,000, and it might have gross assets 
of $35,000,000. 

Mr. Nelson. You might take the Equitable Life Assurance So- 
ciety? 

Mr. Brandeis. Yes ; the Equitable Life Assurance Society, with a 
capital of $100,000 and assets of more than $400,000,000. 

It is the power which is wielded through the property which the 
corporation manages which is the thing we are trying to arrive at. 

The Chairman. Would you put down the deposits of the bank as 
a part of the resources, because the bank has a power of control over 
those deposits as long as they are deposits in the matter of loaning 
them? 

Mr. Brandeis. Precisely. 

Mr. Danforth. But the bank is liable to lose those deposits the 
very next day, by withdrawals. 

Mr. Brandeis. Yes. 

Mr. Danforth. If the bank is not satisfactorily conducted for the 
depositors, it will lose its deposits. 

Mr. Brandeis. I understand; but there may be a bank which is 
satisfactorily conducted with reference to the depositors which is 
unsatisfactorily conducted with reference to the community, and 
it is the community interest which we are guarding in the. case we 
are thinking of here. 

But that limitation in the case of corporations would, it seems to 
me, bring within that limit only the conspicuous cases. I suggested 
a $5,000,000 limit in the case of corporations, including all classes of 
corporations, and limiting it in that way. Now, that limit would 
make this rule apply only to a very small percentage. 

Mr. Carlin. You mean that you are speaking of capital now ? 

Mr. Brandeis. I am speaking of the resources, and by resources I 
mean the assets which it administers. 

Mr. Carlin. What I would like to understand is whether in dis- 
cussing this matter in reference to banks you are speaking of the de- 
posits as it relates to the banks, and as it relates to industrial corpo- 
rations you are speaking of the gross business ? 
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Mr. Brandeis. I think that, in the case of banks, I should certainly 
think that the resources would include the deposits. In the case of 
corporations I think there is a very debatable question as to whether 
the limitation might not better be on the property administered or 
the business done. I should be inclined to think the property ad- 
ministered. • 

It was suggested, for instance, that there might be a difference q,t 
different times, that you would have some definite date, say, the Slst 
day of December, or whenever they make their returns. You would 
have to take a definite date for the purpose of classification. 

Mr. Carlin. That is what I mean ; an industrial corporation might 
have a capital of $1,000,000 and do a business of $10,000,000 ? 

Mr. Brandeis. Yes. I think the question is perfectly arguable, 
but I should be inclined to think that we would be reasonably pro- 
tected if we took $5,000,000. A concern with resources of $5,000,000 
might do $10,000,000 or $15,000,000 or $20,000,000 business and yet 
not be any very great danger. 

Mr. Carlin. I had in mind the testimony of Mr. Herbert Knox 
Smith, who was here the other day, who, I believe, is the only wit- 
ness who has given us any direct information as to the number of 
corporations to be affected by different limitations. He was specific 
with reference to the Clayton bill creating a trade commission, 
rather than the other Clayton bills, and he said if we fix the limit 
at $5,00,000 we would only include 450 corporations, while if we left 
it without any limit we would have included over 50,000 corpora- 
tions — that is, industrial corporations. 

Mr. Brandeis. I think that figure is not correct, Mr. Carlin. 

Mr. Carlin. That is what I want to invite your attention to, 
because that is very important. His statement was, as I recall it, 
that if we had a limit of $5,000,000 that we would only control 450 
corporations, and if we left it as it was now, without a limit, that 
would include 60,000 corporations. 

Mr. Brandeis. I shall be able to give you 

Mr. Morgan. I think you are mistaken about that last figure, Mr. 
Carlin. Even if it were 50,000, there is quite a difference between 
that and 450. 

Mr. Brandeis. I shall be able to give you the exact figures in a 
short time, because, at my request, the Secretary of the Treasury was 
courteous enough to have the Commissioner of Internal Revenue 
make up for use a statement in regard to the various liihits in regard 
to corporations. I shall be glad to furnish that to the committee as 
soon as I have it from the Commissioner of Internal Revenue. 

Mr. Carlin. That only deals with Mr. Smith's statement in regard 
to capitalization? 

Mr. Brandeis. It is done on capitalization. I requested that it be 
made up from the corporation tax returns. 

Mr. Carlin. On $5,000,000, what would your figures show ? 

Mr. Brandeis. I think I have that. The total number of corpora- 
tions in' the United States on December 31, 1912, was 305,336. All 
of these 

Mr. Carlin (interposing). How many of those were engaged in 
interstate commerce? 
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Mr. Bkandeis. Practically all of them. Of that number only 1,610 
have a capital of $5,000,000 and over. I happen to have that state- 
ment, because I used it in an article. 

Mr. Morgan. You referred to the capital; have you any figures 
in relation to the gross output ? 

Mr. Brandeis. I have not any in regard to that. 

Mr. Morgan. I have looked up that question. There are some- 
thing like 268,000 manufacturing concerns reported in the last cen- 
sus, and there were 3,060 of those that had a gross output of over a 
million dollars. I figured out myself — ^there is another propostition ; 
the census shows that there are about 500 manufacturing corpora- 
tions which employ to exceed a thousand men, which gives some 
idea of the size, and I figured that there would be about 500 cor- 
porations that had a gross output of over $5,000,000. 

Mr. Carlin. If your figures are correct, Mr. Brandeis, the limi- 
tation is all right, because I think you would reach the evil if you 
reached 1,600 corporations, and I should think you would do it if 
you reached half that number. It is my recollection of Mr. Smith's 
statement that the figures he gave were different from those you 
have given. 

Mr. Brandeis. I will be very glad to furnish the committee with 
a copy of the letter from the Commissioner of Internal Revenue to 
which I have referred, when I receive it. 

Mr. Carlin. I would like to read to you Mr. Smith's statement 
before this committee. 

The Chairman. Will you incorporate the letter from the Commis- 
sioner of Internal Revenue in your remarks, Mr. Brandeis? 

Mr. Brandeis. I shall be very glad to do that. 

Mr. Carlin. In Mr. Smith's answer to Mr. Morgan's question — 
this is Mr. Morgan's question : 

" Did you ever try to ascertain how many corporations would 
come under this trade commission if the net annual income was 
limited to $5,000,000 or $3,000,000? " 

Mr. Morgan. That should have been gross output. 

Mr. Carlin. This is Mr. Smith's answer : 

Well, Senator Newlands drew a bill of that kind and we figured that it would » 
cover somewhere between 550 and 600 corporations. I thinlc $3,000,000 might 
bring in 1,000 corporations. I am very much in favor of starting something 
lilie that, because, in the first place, you will prevent the coniniission from 
being swamped with worls, and in the second place, j-on will get rid of a lot of 
little klcl£ers in the coittitry. Every little corporation in the country will make 
a kick, and you will have pretty much all the work you cnn do, and the political 
annoyance will be pretty heavy. 

Mr. Brandeis. Senator Newlands made that same statement to me 
here some months age when I was before the Senate Committee on 
Interstate Commerce. 

Mr. Carlin. He then went on further to say — — 

Mr. Brandeis (interposine). I think, Mr. Morgan, that that has to 
be limited further. Those figures which Senator Newlands was ask- 
ing about and which he got from Commissioner Herbert Knox Smith 
in connection with his trade commission bill which he introduced 
seveifal years, had reference to industrial corporations. These 1,610 
that I have given you are those corporations which are not industrial 
corporations. Bailroads are included, some of them, and banks 
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would be included, and you would get many corporations which are 
not in the figures that Mr. Smith gave. 

Mr. Carlin. I would like you to hear what Mr. Smith said further. 

He went on to say — 

Well, the total mmiber of cori)orations that paid the 1909 income tnx was 
288,000. I think it would probably be n safe gness that at least a third of 
these — well, you can cut out 15,000 because railroads and corporations like that 
would not come under this bill, but the Clayton bill would probably bring 
under this commission from 150,000 to 200,000 corporations. I guess 200,000 
would be nearer to it. 

Mr. Carlin. Of course railroads would not be included in your 
suggestion? 

Mr. Brandeis. Oh, yes, sir ; they are. 

Mr. Carlin. As to limitations ? 

Mr. Brandeis. Oh, yes; everything is included except the banks 
within the national reserve system. 

Mr. Carun. Then Mr. Morgan asked him this question : 

The Clayton bill would bring under its supervision many thousand corpora- 
tions that did not pay the income tax? 

Mr. Smith. Yes, sir. 

Mr. Morgan. In New York, for instance, practically every little corporation 
does business outside of New York? 

Mr Smith. Yes, sir ; that is the reason I raised that figure to 200,000. 

Mr. Carlin. Under your plan you would only bring in 250 corporations? 

Mr. Smith. Well, between 400 and 1,000. It is only a wild guess anyway. 
If I could pick out to-day 500 corporations in this country I would guarantee 
to get in every one of interest to the public; that is, every corporation that has 
an effect upon the public. 

Mr. Brandeis. What was his limitation ? 

Mr. Carlin. $5,000,000. 

Mr. Brandeis. Capital or business ? 

Mr. Carlin. $5,000,000 capital. 

Mr. Morgan. Mr. Carlin, I beg your pardon ; those questions were 
directed to the gross output. 

Mr. Carlin. I am talking about the answer to my question. 

In answering it he said between 400 and 1,000; then he said, 
"It is only a wild guess, anyway." "If I could pick out to-day 
600 corporations in the country, I would guarantee to get in every 
one of interest to the public ; that is, every corporation that has an 
effect upon the public." 

Mr. Brandeis. The figures I have mentioned are not those given 
by the Commissioner of Internal Kevenue. He, at the request of 
tne Secretarv of the Treasury, has made for the first time a classi- 
fication of all these corporations with reference to this point, and it 
was quite a considerable task. 

Mr. Morgan. Does that information cover simply capital, or does 
it also include output? 

Mr. Brandeis. Capital. 

Mr. Morgan. I tried to get the information in relation to the out- 
put, but I could not get it. 

Mr. Brandeis. I think 

Mr. Morgan (interposing). But Mr. Smith is talking altogether 
about the output. 

Mr. Brandeis. They could give you the figures in regard to the 
output at the office of the Commissioner of Internal Kevenue, but it 
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would be a very great task to do it. It would mean going over the 
returns of over 300,000 corporations and taking them down. That 
would be a great deal more of a task than this was. This was a 
considerable task, but I thought, and so did the Secretary of the 
Treasury, that it would be of use to Congress. 

Mr. Morgan. As I understand it, Mr. Smith and you are pro- 
ceeding upon two different propositions? 

Mr. Brandeis. Absolutely. 

Mr. Morgan. Mr. Smith, I am sure, was not thinking about 
capital. 

Mr. Carlin. The figures in regard to the output would, of course, 
include more corporations than the figures in regard to capital, be- 
cause the average corporation would have a greater output than 
capital. 

Mr. Brandeis. I think that would be true of the average. 

Mr. Carlin. In other words, if we corral 1,600 of the big fellows 
that would about cover the case ? ^ 

Mr. Brandeis. I think that would deal in a marked way with the 
evil of the concentration of financial j)ower, and its effective and per- 
suasive effect on the smaller corporations will be felt very soon, and 
I think long before the act goes into operation, because this act would 
go into operation at the end of two years. Instead of fixing the date 
two years from the passage of the act, I think it would be well to fix 
the date as December 31, 1915, so that we would have calendar years 
to deal with. 

Mr. Carlin. The only problem there is this, that if you have capi- 
tal as a limitation, there are many corporations that could reduce 
their capital. 

Mr. Brandeis. I would have it capital or resources; whichever is 
the larger, I think ought to be adopted. I think it would not be safe 
to take capital, because, as you say, they could reduce their capital. 

Mr. Morgan. What would you think about taking capital, re- 
sources, and output; that is, using those three things as a classifica- 
tion; do you think that would be practicable? 

Mr. Brandeis. I think it would be ; but I think it would add, per- 
haps, an unnecessary complexity. In most corporations, as has been 
stated by Mr. Carlm, I think the output would exceed the capital. 
There are some classes of corporations where it would not. I think 
you would find some paper and iron mills where the capital would 
exceed the annual output. But, as a rule, that would be true ; and I 
think it would not be necessary to go to the more difficult question of 
output. ^ 

If you adopt that rule, then it becomes merely a question of the 
means of enforcing what you are going to adopt. It seems to be 
that a very important bit of machinery — of course, it ,is a question 
of the machinery for the enforcement of such a law as you may pass, 
the first thing in the way of machinery, it seems to me, is that you 
require from these corporations falling within that class a statement 
which will give the information as to whether or not they have di- 
rectors which are declared to be interlocking within the provisions 
of the act ; and in the second place, whether or not they have entered 
into contracts contrary to the provisions of the act; amd that they 
file an annual statement, putting upon the corporation itself the bur- 
den of making a return upon such form as, in the case of the banks, 
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as the C(Wnptroller of the Currency requires, and in the case of the 
other corporations, the forms which the trade commission Would fix. 

Mr. Carlin. Have you the figures for $6,000,000 capital? 

Mr. Brandeis. I have not Commissioner Osborn's letter here, but 
my impression is $5,000,000 is the largest limit I have asked for, but 
I will look for that letter and send you a copy of it. 

Mr. Carlin. The reason I mention is that because Mr. Smith has 
an estimate here as to $6,000,000, and he reduces his former figures 
about half with that addition of $1,000,000. 

Mr. Brandeis. I think $5,000,000 is a figure which is as low as any- 
body ought to take, because there are so many corporations, as you 
have just indicated, which have adopted $5,000,000 as their limit of 
capitalization. 

In addition to that provision in regard to the making of reports 
there ought to be a provision fixing a penal liability, both upon the 
director or officer and upon the bank or corporation itself. And, 
of course, there ought to be a provision providing for penal lia- 
bility for failure to make a return. 

Then there is the further question, which, it seems to me, is well 
worth vour consideration, as to whether there ought to be granted in 
the bill, specifically, the authority on the part of the Comptroller of 
the Currency to bring proceedings to enjoin the continued conduct 
of the business, and similarly on the part of the trade commission, 
to bring such proceedings in the case of a violation of the act. That 
is merely completing the remedial provisions of the bill. 

Now, Mr. Carlin, I was going to pass from the interlocking-direc- 
tofate bill unless there are some further questions in regard to that. 

The Chairman. A very distinguished business man said to me a 
few days ago that if we pass this bill we ought to change the title 
of the bill, and make the title "A bill to provide that there shall be 
dummy directors to manage most of the corporations of the coun- 
try." I wish that you would deal with that matter and tell us how 
we would keep out dummy directors. 

Mr. Brandeis. I would deal with them in two or three ways. 

In the first j)lace, the gentleman who used that phrase had un- 
doubtedly in mind that the " director " in any legislation which he 
would recommend to Congress would be in the strict sense a direc- 
tor only, and that it would not include, perhaps, officers, and certainly 
employees, and certainly would not undertake to deal with financial 
interests. 

As I have stated before, this rule in regard to conflicting inter- 
ests, prohibiting transactions in which an officer or director has a 
conflicting financial interest, ought to extend to any financial inter- 
est, stock ownershipor otherwise. 

The Chairman. We undertake in this bill to prevent employees of 
corporations, or anybody having an interest in tne corporation, being 
a director in any other corporation. 

Mr. Brandeis. I think that is very wise. 

The Chairman. We undertook in that way to prevent dummy di- 
rectors. 

Mr. Brandeis. I think that is correct, and I think there is, per- 
haps, only one other consideration which it would be desirable to 
add to that, and that is to include a partner, as was done in one of 
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the bills submitted by the Pujo committee, and to put in the word 
"representative." I think if you put in the words "representa- 
tive " and " partner," and then also make it read so as to cover a pro- 
hibition of transactions in which any director, officer, or employee 
has a financial interest that you will practically cover all the cases 
which will arise. You can not expect to cover 100 per cent. There 
will always be some people who will be willing to take a great deal 
more trouble to evade the law than they can possibly get benefit 
out of evading the law, but that is a very negligible quantity in the 
community. 

There is another question 

Mr. Carlin. I had not intended to interrupt the chairman, but I 
want to call your attention to the penal provision of the Clayton bill. 
That is to be found in section 3 of the director's bill, tentative bill 
No. 3, and I will ask you if you do not think that meets the case. 
That section reads as follows: 

That any person who shall violate section 1 or section 2 hereof shall be 
guilty of a misdemeanor, and shall be punished by a fine of $100 a day for 
each day of the continuance of such violation or by imprisonment for such 
period as the court may designate, not exceeding one year, or by both, in the 
discretion of the court. 

In other words, you make each day a separate offense. 

Mr. Brandeis. I think that is very wise. I have a little doubt as 
to the making of the term of imprisonment quite so long. I think 
the American is very loath to go to prison, even for a day, and per- 
haps a month would be quite a sufficient deterrent, but I think there 
ought to be an alternative. 

The Chairman. It says not exceeding a year. 

Mr. Brandeis. I think there is nothing so very important in that. 
I think the provision you have inserted there making each day an 
offense is a very wise provision. 

On the dummy-director proposition, I think you could provide 
against a mere interposition of a dummy through the use of the 
word " representative " and through including all the cases where 
one has a financial interest. I think that by doing that you would 
practically eliminate the greater part of the cases which would arise. 
A itian is not going to put a dummy director into an institution, as a 
rule, in which he has not some financial interest, and if he has a 
financial interest, although he has a dummy director in there, the 
transaction would be forbidden. I do not believe that the danger of 
dufiamy directorships, when you really analyze it, is substantial 
ki all. 

Mr. Carun. It would take an army of dummies to do the busi- 
ness. 

Ml*. Brandeis. That is exactly the situation. It would take an 
army of dummies, and you could not do the business. You have got 
to have a big name to conjure with. If Mr. Morgan had decided 
to put in dummies into the directorships of the New Haven Railroad, 
the people of Massachuetts would not have bowed down before him. 
It was the delusion that Mr. Morgan was really the responsible head 
thh% he was and that he was standing before the world as the manager 
of ihAt property which induced the acquiescence of the people in 
the (W*gy of mismanagement that went on. 
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You have got to have the name of the man who is supposed to be 
powerful, and not only that, but he has to be there, as far as the mat- 
ter of management is concerned. 

Take one of the directors' meetings when Mr. Morgan was all 
potent in one of those meetings. It was because Mr. Morgan said it, 
it was because nobody was willing to say anything against him when 
he had spoken the word, which made him all powerful. He could 
not have sent any dummies in there to exercise the power which it 
was possible for him to exercise by his personal presence. When a 
man has to resort to a subterfuge he is so weak himself that his 
power would have been gone anyway. I do not think there is any- 
thing substantial in this suggestion about the dummy directors, be- 
cause you are trying to do something, you are trying really to bring 
the man back into the right track. 

Mr. Volstead. But suppose you had a holding company which was 
holding the stock? 

Mr. Brandeis. You have got to cover that matter, and I understood 
this committee was engaged in the consideration of a bill, or was 
drafting a holding-company bill, which is to be dealt with later. 

Mr. Brandeis. Are there any other questions, gentlemen, in regard 
to this interlocking question? 

Mr. Danforth. You wave aside all possible danger from dummy 
directors in a very easy way, but we have a great many interlocking 
directors who are directors of two or more companies, and possibly 
when you get away from Mr. Morgan you take a big step down in 
the personal influence of the individual, so that you minimize the 
danger from the dummy director. 

Mr. Brandeis. I consider the danger there extremely small for 
the reason I have stated. In case you include that provision, you 
will have, by the express provision of the statute, eliminated a natural 
class of dummies, namely, representatives. As soon as a man be- 
comes a representative of one of these men he is, by express law, 
eliminated. 

Mr. Danforth. By the use of the word " representative " ? 

Mr. Brandeis. Yes; it will be illegal. Of course you may break 
the law. That you may do in regard to any law, but the use of the 
word " representative " in the statute will cover a very large part of 
the dummies, if not all of them. 

Mi\ Graham. What would you mean by a representative, in that 
sense ? 

Mr. Brandeis. I would mean a man put there by another man. 

Mr. Graham. Every director is put there by the stockholders. If 
the stockholders elected this man as a director, can he be classed as a 
representative, or a dummy, if he is a stockholder ? 

Mr. Brandeis. If he is put there as representing Mr. Morgan, for 
instance, then he would be a dummy. 

Mr. Graham. That is a metaphysical distinction that is not 

practical, 

Mr. Brandeis. I think it is a perfectly practical distinction. If he 
is not representing Mr. Morgan, then it is a question of fact. 

Mr. Graham. Suppose he is a stockholder with a hundred shares 
of stock — owning a hundred shares of stock, a bona fide stockholder — 
and Mr. Morgan owns 500 shares of stock, and there are three or 
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four other stockholders. He can elect that man as a director in his 
place. 

Mr. Brandeis. He can. 

Mr. Graham. Now, under the law, he is his representative. How 
can you use^the term "representative" in order to give to it any dis- 
tinctive meaning or differentiate it from the man who is a stock- 
holder elected to the board ? 

Mr, Brandeis. I do not think that man would be Mr. Morgan's 
representative in the case you have put. I would say he had been 
elected by Mr. Morgan's vote, and many a man would be elected by 
somebody's vote, in part, who would not be a representative. But 
if Mr. Morgan, not being able to be a director in the New Haven 
road and also be a partner in his own concern which sells the New 
Haven securities, selects a particular person and puts him in thfere, 
in that sense he is Mr. Morgan's man and he does what Mr. Morgan 
tells him to do. That is the only case we can undertake to deal with. 

Mr. Danforth. No one but the oracle of the Pujo committee can 
undertake to say that. 

Mr. Brandeis. But if he is not that man 

Mr. Danforth. How are you going to prove that he is not that 
man? 

Mr. Brandeis. How are you going to prove a burglary? In an 
ordinary case, if I had reasons to believe that a man was committing 
burglary or was falsifying books, although I do not know it, I might 
investigate 

Mr. Danforth (interposing). Who would you have investigate 
for the Government ? 

Mr. Brandeis. The Department of Justice. 

Mr. Danforth. They are pretty busy now. 

Mr. Brandeis. They will be less busy, I think, after we pass some 
laws. 

Mr. Danforth. There are 300,000 of these corporations. 

Mr. Brandeis. We do not assume that everybody is going to be 
a lawbreaker. If we assume that we might as well give up govern- 
ment. 

Mr. Graham. I think this legislation proceeds upon that basis. 

Mr. Brandeis. Quite the contrary. 

Mr. Graham. Take this case : The language of this section, section 
4 of bill No. 3, reads as follows : 

That i^, after two years from the date of the approval of this act, any two 
or more corporations, engaged in whole or in part in interstate or foreign com- 
merce, have a common director or directbrs, the fact of such common director 
or directors shall be conclusive evidence that there exists no real competition 
between such corporations; and if such corporations shall have been thereto- 
fore, or are, or shall have been, by virtue of their business and location of 
operations, natural competitors, such elimination of competition thus con- 
clusively presumed shall constitute a combination between said corporations 
In restraint of interstate or foreign commerce. 

^ That that shall prove that they are guilty of maintaining^ a 
monopoly in violation of the Sherman Act. 

I can imderstand very readily how a stockholder who has enough 
shares of stock to elect himself to a board of directors under the 
cumulative system might, for instance, have stock in a lumber com- 
pany here and another there whose business might be compeUtive. 
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The purpose of electing himself to that board it to protect his inter- 
ests which are vested m that corporation, not to create a monopoly, 
and he could very properly be serving on two or three boards. 

Now, the vice in all this, as I see it, consists in the fact that we 
are singling out an instrument and legislating on that. We are 
trying to cure a symptom and not getting back to the disease itselt 
We are saying that a man shall not use a spade, because it may be 
taken by some other man and used to smite another man upon the 
head, and that therefore a man shall not use a spade for any neces- 
sary or useful purpose. Instead of declaring that this shall con- 
stitute larceny and leave it to the courts to determine when that 
stage is reached, we are simply declaring here in general language 
that all directors who shall attempt to represent their interests are 
violating the law. 

It seems to me that the purpose of the legislation is to prevent 
monopolies and restraints or trade, and the language that we ought 
to use ought to be language that would be descriptive of what con- 
stitutes monopoly and restraint of trade, and not say that A con- 
stitutes a crime and that B constitutes a crime. Under this language 
the mere fact of a man honestly serving as a director in two or more 
corporations would make the corporations violators of the Sherman 
Act and subject to all its pains and penalties, both civil and criminal. 
Is not our trouble that we are legislating on instrumentalities in- 
stead of dealing with principles, and leaving it to the courts to settle 
the application of the law to the individual ? 

Mr. Brandeis. I think there are several answers, Mr. Graham, to 
at least part of your statement, although it has in it much that is 
true. 

I should say we are dealing with incidents of the evil. We are 
dealing with one of the instruments which creates the evil, not the 
instrument that is created by it. 

Mr. Graham. An instrument that is used in accomplishing the 
evil ? 

Mr. Brandeis. It is used to accomplish it. 

Mr. Graham. But it is also used to accomplish a great many good 
things. 

Mr. Braneis. I understand. In the first place, your particular 
question is dealing with a narrower subject than the one I have 
been discussing. I have been discussing mainly the question of 
conflicting relations. 

Mr. Graham. I am in entire harmony with you on that, but that 
can be covered without this specific language, which in all other 
relations would constitute men practically criminals without trial. 

Mr. Brandeis. This particular question — you have agreed with 
what I have said in regard to the prohibition of conflict 

Mr. Graham. I believe that your doctrine may be expressed in 
the old scriptural injunction, that no man can serve two masters 
successfully. 

But when you come to limit the natural right of a man to control 
his property and represent himself in a corporation, and say that 
simplv because in doing it he becomes a member of two boards 
ipso facto he is a criminal, then I dissent from such doctrine. 

Mr. Brandeis. Let us come to this second question and see how fat 
we can agree on that, Mr. Graham. 
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J^et ug take that question. You put a case of one man in three 
lumber corporation, being a stockholder in each and electing him- 
js^f a director in each by virtue ol the cumulative provisions in the 
laws of $Qme Stateg. Now, if those three corporations are not natural 
competitors, are not doing the same line of business in the same place, 
then they should not come at all within the provisions of any act 
which, I suppose, this committee would recommend. We conse- 
quently have the question limited to that case where this investor in 
three corporations which are competitors, which are natural com- 
petitors and which are doing the same kind of business in the same 
piftce. 

Npw, I ask you, adopting that principle of loyalty, of undivided 
loyalty which you accept, as the old scriptural injunction puts it, 
can this man, who is a director in these three corjK)rations, be loyal 
to these corporations, loyal to tho^ interests in each corporation, 
which are not similarly circumstanced with itself? In those three 
competitive corporations it is perfectly possible that you may have 
25 per cent of the stockholders in these corporations who have no 
interest whatever in the other corporations, and who would feel 
that the men who are managing their corporations ought not to have 
any conflicting interests; that they ought not to be in a position to 
say "We will not trespass upon the ground of the other Corpora- 
tions." 

Mr. Gtbaham. Your argument goes to the extent that a man ought 
not to be a stockholder in a competing corporation ? 

Mr. Brandeis. If he does not exercise any management that is a 
different thing. I think every careful man — if he does not under- 
take the responsibility, if he is a mere passenger, if he is not ex- 
ercising his right of franchise, if he is not taking a part in the 
management, then he is a mere beneficiary, a mere dead beneficiary. 

Mr. Graham. The law in permitting cumulative voting for the 
election of directors gives him the right to appear either as a directoi 
elected in his own interest or to see that the men who are elected serve 
in that capacity; to see that his interests are protected, because, 
while technically the business of a number of corporations may be 
said, within the strict legal interpretation of that term, to be com- 
petitive, in practical effect thev are not competitive. It runs along 
m the same line. They probably sell in the same market and are not 
competing. Unless that tends to create a mpnopoly in restraint of 
trade it is not against the law, even if they were to unite in a common 
policy and conduct all three corporations on common lines. 

Mr. Brandeis. If it does tend to do that, you and I agree that he 
ought not to be a director in several corporations. If it does tend to 
create a monopoly you, of course, would not have any question about 
that. So that we come down to this question. Here is a man whom 
you say is elected to protect his interests. What does " his interests " 
mean ? It is not to protect his interests, it is to protect his interests 
as a stockholder in company A 

Mr. Graham. Certainly. 

Mr. Brandeis. He is not to protect his interests ; you do not let 
him make any contract himself which may be very much to his in- 
terest, and to his interest as a stockholder in company A, if he has 
any interest in company B, which may be greater or less than his 
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interest in company A ; and if he has an interest in company C, and 
these three interests may conflict 

Mr. CARLUK^vLet us take that illustration. Is this not a fact? Take 
the illustration of the man who has stock in three local companies 
that are natural competitors. Would it not be to his interest to see 
that companies No. 1 and No. 2 did not undersell in the market 
company No. 3, and thereby reduce his profits by making a low price ; 
and would it not be to his interest to see that there was no competi- 
tion at all ? 

Mr. Brandeis. It might be very much to his interest; it might or 
it might not be. Of course, it is perfectly conceivable in an individual 
case, that a man might hold the scales' true, but that is an ideal case, 
because ordinarily he can not, with undivided loyalty, serve cor- 
poration A, provided corporations B and C are both competitors. 

Mr. Graham. Suppose those three corporations were consolidated 
and did not violate the theory of the Sherman law so as to create a 
monopoly, he would still be a director and be controlling the business 
of all three. 

Mr. Brandeis. But he would have an undivided interest. 

Mr. Graham. The point I am getting at is a practical business 
point, not a legal point. Why should he not be permitted to hold 
control in those corporations in which, as Mr. Carlin says, his inter- 
est would be such that there would be no destructive warfare be- 
tween them? Why not do it just as well in three organizations as to 
do it in one ? There might be reasons why he could not have a con- 
solidation, as, for instance, where they are operating under a lease, 
and the lease is unassignable, and yet the business interests of the 
men in those corporations would be practically one, and there would 
be no real competition, although by this method of legal interpreta- 
tion they are all in the lumber business, and hence are competitors, 
and hence are within this prohibition, and hence they are criminals. 

Mr. Brandeis. You have suggested a case 

Mr. Graham. I have put a concrete case which was suggested to 
me last night. 

Mr. Brandeis. You put a case which, I think, in most instances 
would be covered by a provision which I think is quite wise, if it is 
necessary to cover the point 

Mr. Graham (interposing). Your suggestion of a limitation may 
possibly cover that. 

Mr. Brandeis. That would undoubtedly cover the particular case you 
have had in mind. 

Mr. Graham. That might cover that particular case, but in a gen- 
eral application it might become obnoxious. 

The Chairman. Take the case of a cotton mill down South, which 
has been referred to by Mr. Webb. A number of gentlemen organize 
one cotton mill in one town, and then over in another town they 
organize another one, and then in another town they organize 
still another cotton mill. In a sense it might be said that they are 
competitors, but really they are not competitors. It is really one 
business but different corporations. 

Mr. Brandeis. Of course, as Mr. Graham has just called attention 
to, the $5,000,000 excludes those cases. 
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Mr. Nelson. If each lumber company had $5,000,000 of capital, 
and they were all operating together, there would be considerable 
chance for a possible disturbance of the public welfare. 

Mr. Carlin. I think there is an economic principle involved 

Mr. Brandeis. The fact that a man who is a director 

Mr. Graham. When you attempt to fix arbitrary limits, you are 
getting on dangerous ground. It is a species of class legislation 
against T^hich we ought always to frown, particularly so when men in 
one class are made criminals and men in another class are not. 

Mr. Brandeis. He is not made a criminal unless he does an act 

. Mr. Graham (interposing). You say a man in a corporation with 
a capital of less than $5,000,000 may be an interlocking director and 
not be guilty, but when a man is a director in a corporation with more 
than $5,000,000 capital, under this law he violates the Sherman Act 
and may be subjected to all its pains and penalties. That is class 
legislation. 

Mr. Carlin. How would you reach the interlocking director? 

Mr. Graham. I do not think that, except in the case of companies 
which are instruments of the banks, and in the control of its cur- 
rency, and in the case of all persons who are on two boards of cor- 
porations dealing with each otner — those are general principles which 
we can establish and we can say those things ought not to be allowed. 

Mr. Carlin. Take the case of industrial corporations. 

Mr. Graham. I would express it in a general term. I think your 
Sherman Act covers it fully to-day, absolutely. I have seen in court 
the evidence of men being directors in two corporations put in as an 
item they have to show 

Mr. Carun (interposing). Merely as an item of evidence? 

Mr. Graham. Certainly; but in this legislation it is proposed to 
say that that is conclusive proof of a man's guilt. 

Mr. Carlin. The Sherman law does not cover the case of inter- 
locking directors. 

Mr. Graham. It does to the extent that it is one of the elements. 
You will be better off by leaving the administration of that law to 
the administration of the principles — ^having them properly defined. 
They are now pretty well defined. Now, jou have had decision after 
decision until the business world is beginning to know what thj? 
Sherman law means. If the Government says that these are inter- 
locking directors, which constitute a monopoly in this particular line 
of business, what is to hinder the Attorney General from making' an 
investigation? 

There is the power of the Government to penetrate the secrets of 
any industrial concern, to make them say what their relations to each 
other are, and then by injunction or receivership break them up. 

Now, then, if some individuals are hurt by it, you are making 
ample provision for them to get their day in court ; and it seems to 
me the further we go into the matter of profits, and legislate on that, 
we are losing sight of the great principle of legislation, which is to 
legislate on subjects. 

Mr. Carljn. If I understand you, your answer to my question is 
that you would let the Sherman law remain as it is, so far as this 
subject is concerned ? 
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Mr. Graham. I am simply in a receptive mood. I was not here to 
follow the earlier discussions of this matter, and I am trying to Bee 
my way clear. This is a very difficult subject to handle. I am trying 
to see my way clear; to be guided by the great landmarks. It is 
always unsafe to get away from the great landmarks of legislation. 

Mr. Brandeis. There is so much in which we agree on general 
principles that I want, perhaps, to be a little persistent in considering 
this particular provision. 

Mr. Graham. I am glad to hear anything you have to say, Mr. 
Brandeis. That is perfectly right. 

Mr. Brandeis. In the first place, I think we ought, in attempting 
to frame legislation, not have so much thought oi the power oi 
Government in the matter of punishment as in regard to the method 
or means of preventing those evils. 

These rules that I speak of, and which I have endeavored to lay 
down as general rules of action, have been recommended because it 
seems to me that they are just what you say — the broad landmarks 
of legislation, broad rules of human action, which men can not 
depart from except with considerable peril to the community, at 
least. 

Now, if your objection to the section from which you have read is 
an objection to the particular method pursued by presuming one 
thing in a particular case, that is a point of view with which I have 
very great sympathy. 

But the point right here that I want to go back to is whether this 
broad jprinciple that you stand for, and on which we stand together — 
this principle of undivided loyalty — whether it does not prevent the 
doing of that thing in the very case that you put — of the three lum- 
ber companies — ^which you indicated at first might be admissible. 

You have these three lumber companies, and one man is a director 
in the three companies. If those companies are absolutely inde- 
pendent in the sense that they do not cover the same field, if they are 
conceivably not conflicting and opposing in their interests with one 
another, the fundamental rule of substantive law which the committee 
has undertaken to meet in the bill they drew has no application. It 
is applicable only if those three concerns do have conceivably con- 
flicting interests, namely, the interest of competing with one another 
in the same territory for the same business. It is only in that event 
that the rule will apply at all. 

Mr. Graham. Do you understand that it is the purpose of this 
legislation to prevent any combination of the atoms or the molecules 
of which business in any line is made up, because if that is so, there 
is no argument whatever that a man ought not to be a stockholder ? 

Mr. Brandeis. No; I am addressing myself to another proposition. 
I am undertaking to say, as you have indicated, whether this general 
rule on which we agree is not violated by the particular case you put, 
and I have difficulty in seeing how it is not violated, why it is not 
true that those three corporations do not come within the purview 
of this legislation, and if they do, and the three corporations do com- 
pete with one another, why the interests of corporation A are not con- 
flicting with the interests of corporation B ? 

Mr. Graham. Is that not rather sophistical? I do not say that 
offensively. 

Mr. Brandeis. Of course, I know you do not. 
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Sir. Graham. You are not meeting the real question involved. We 
start with the old statement that no man can serve two masters, but 
you forget in this argument you are putting to me that this has its 
limitations. A man may serve two masters, when you come to think 
about it. He may serve A in doing an errand there and he may 
serve B in doing an errand here. But you must add this, That where 
their duties conflict, then you can not serve two masters. 

Mr. Bran DEIS. Yes. 

Mr. Graham. In the case I put there is nothing wrong per se; 
there is nothing wrong in the exercise of the natural rights of man, 
for you or me to be members of three corporations that are techni- 
cally competing and vet we are conducting them along lines that 
preserve the best conditions for their business interests. 

Mr. Brandeis. You beg the question when you say that they are 
being managed for the best interests of all concerned. 

The law of human relations says, as well as the positive law, that 
a man who has a conflicting" position ought not to decide 

Mr. Graham (interposing). But do you not see they do not con- 
flict under those circumstances? 

Mr. Brandeis. They do not conflict because you do not allow them 
to, but you are injuring the stockholder in A by doing what you do 
in B. 

Mr. Graham. Not at all. Thev are all satisfied with it. 

Mr. Brandeis. You do not know whether they are or not. 

Mr. Graham. They are until they complain. 

Mr. Brandeis. The main question is not whether he is satisfied 
or not. 

Mr. Graham. You admit that monopoly has been declared an 
offense by legislation, because when business grew to a certain size it 
affected the community injuriously. There is no law that says a 
man shall not have a business here and a business there, and a group 
of them, and be in each one, all interrelated and having interlocking 
directors. 

Mr. Brandeis. But this is not one business, because you have 
minority stockholders. 

Mr^ Graham. But they are all agreed. The minority stockholder 
is not necessarily an enemy of the concern. 

Mr. Brandeis. If you want to read into the law that if you have 
three corporations, each having the same stockholders in the same 
relations, and if the persons in that limited class of cases were all 
stockholders in the three corporations, and that the corporation is 
one that does not restrain trade, I think nobody would object to that 
law in limiting it ; but I say you are assuming a case which does not 
exist one time in ten thousand. 

Mr. Graham. I can give you illustrations of hundreds of such en- 
terprises run in different places. 

Mr. Brandeis. Where the stockholders are the same? 

Mr. Graham. Substantially the same. 

Mr. Brandeis. Oh, substantially the same; one bad oyster will 
spoil the soup. 

Mr. Graham. Those things — saying things like that do not prove 
anything. 

i>8273— PT 22—14 8 
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Mr. Cahlin. The limitation suggested would reach the smaller 
concern; but take the economic principle involved, which is to pre- 
cent cooperation between business of the same kind, I think you will 
have to admit that there is greater opportunity for cooperation 
where the directors are interlocking than there is where they are 
not interlocking. 

Mr. Graham. Certainly; that is perfectly so; but cooperation is 
not forbidden except when it becomes monopolistic. 

Mr. Carlin. As soon as you permit a number of small concerns 
to cooperate where are you going to stop? 

Mr. Graham. Where are you going to draw the line?. It is a 
pretty hard subject. 

Mr. Carlin. I think we were discussing the question of limita- 
tions. 

Mr. Brandeis. I think that Mr. Graham and I are so well agreed 
on the fundamental principles which underlie the argument and the 
bill that if he undertook to draw a bill in reference to the particular 
practice which he refers to, I think it would prevent the difficulties 
of that situation. 

Mr. Graham. I do not see that there would be any difficulty about 
it. However, those are present thoughts. 

Mr. Brandeis. It has been very instructive to me to have you 
present your views. I am very much obliged to you for them. There 
were a number of other questions that were asked in regard to the 
broader question, and as to my views on the definition bill, and other 
provisions, and if the committee has time I should be glad to take 
them up on some later day ; but I have already trespassed so much 
on your time that I do not want to do that unless it meets with the 
wishes of your committee. 

There were two provisions which I was asked to consider. One 
was th^ matter of appeal on the estoppel question, and then the pro- 
vision referred to, I think, as section 18; and then there were other 
questions in regard to the definition bill which I shall have to post- 
pone until another time, because I have an engagement this after- 
noon which will prevent me from taking them up to-day. 

The Chairman. We will try to arrange another time for you to 
appear before the committee. 

(Thereupon, at 1.10 o'clock p. m., the committee adjourned to 
meet to-morrow, Thursday, February 26, 1914, at 10.30 o'clock a, m.) 
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GOMMirTEE ON THE JuDICIABT, 

House of Representatives, 
Thursday, February 26, 1914^ 

The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding. 

The Chairman. It was arranged that Mr. Herbert Noble, of New 
York, would address the committee to-day on the bills pending 
before the committee. 

We will be very glad to hear from you at this time, Mr. Noble. 

STATEMENT OF HEBBEBT NOBLE, ESft., OF NEW YOBE, N. Y. 

The Chairman. Mr. Noble, will you please give your full name 
and address, and state whom you represent. 

Mr. Noble. My name is Herbert Noble; my address is 115 Broad- 
way, New York City ; I am a member of the New York bar. I am 
appearing before you to-day at the suggestion and request of the 
John A. Eoeblin^ Sons Co., of New Jersey. 

Mr. Carlin. What is their business? 

Mr. Noble. They are manufacturers of wire rope, and they build 
feidges. They built, for example, the Brooklyn Bridge and the 
Williamsburg Bridge, in New York, and the Cincinnati Suspension 
Bridge, and other bridges of that character. 

The bills that are before you, gentlemen, and that I have ex- 
amined suggest certain proposed definitions as well as defining 
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various means and methods whereby business men may or may not 
conduct their business. 

As I conceive it, the Sherman antitrust law was a great piece of 
redemial legislation. It was an attempt, and a successful attempt, 
on the part of Congress to adapt to our complicated Federal juris- 
diction the method of procedure of the common law with respect to 
restraints of trade and attempts at monopoly. 

The more recent decisions under that act, because they have dealt 
with such large factors in the country's business, have attracted wide- 
spread interest and widespread discussion, a discussion which has 
been participated in more particularly by laymen than by lawyers. 
And because of that fact and the large economic questions that were 
involved in some of those decisions, I believe a great deal of miscon- 
ception has arisen as to the scope and effect of those decisions under 
the Sherman Antitrust Act. 

The Sherman Act was, as 1 have stated, an enactment by the Fed- 
eral Government of the common law with respect to restraints of 
trade. Restraints of trade which are harmful to the public interest 
have been the subject of judicial decisions in England and in this 
country for centuries, and the law relating to the subject is clearly 
understood by the courts and by lawyers, and much of the confusion, 
I think, is because it has been discussed by interested laymen who 
have not appreciated what restraints of trade, as defined by that 
law, were. 

I think it may be briefly stated that the Sherman Act provides 
that every restraint of trade which harms the public interest is un- 
lawful. There is no such thing as a reasonable restraint of trade 
which harms the public interest, and the recent decisions do not say 
that. 

The Sherman law was intended by its framers, as the discussi(ms in 
Congress disclose, as an enactment by the Congress which would 
make the common law relative to restraint of trade and attempts to 
monopolize applicable to our Federal jurisdiction. The recent de- 
cisions of the Supreme Court and of the other Federal courts have 
made it clear that the intention of the framers is now fully realized 
by the courts, and the results of those decisions have demonstrated 
that wherever the public interest is involved the courts are fully pro- 
tecting it. No language could be plainer than that employed in the 
Sherman Act, that where the public interest is coi^cerned the act of 
private individuals must give way to that interest. 

Eestraints of trade and attempts to monopolize which harm the 
public are clearly prohibited by the Sherman Act. The result which 
the law wishes to attain is the prevention of harm to the public in- 
terest, but the right of freedom of contract is quite as important to 
preserve as any other of our great rights, so long as that freedom of 
contract does not invade the public interest and do harm to the 
public. 

The decisions of the Suoreme Court and of the other Federal 
cr>nrts do not hold that restraints of trade or attempts to monopolize 
shall be reasonable or unreasonable. What they hold may be shortly 
stated as follows: That it matters not by what contracts, by what 
devices, by what conspiracies, by what combinations restraints of 
trade harmful to the public are brought about ; they are all unlawful. 
The question of reasonable or unreasonable restraint is not applicable 
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when the restraint produced is harmful to the public. That is a 
contradiction in terms. Every restraint which is harmful to the 
public is unlawful. In the earlier decisions undoubtedly much con- 
tusion was created, for all restraints or partial restraints are not un- 
lawful. Upon this I would like to read a part of the opinions in two 
of the cases in the Supreme Court, the first in the Hopkins case and 
the other in the case of the United States v. Joint Traffic Associa- 
tion. In the Hopkins case the court said : " To treat as condemned 
by the act all agreements under which as a result the cost of con- 
ducting an interstate commercial business may be increased would 
enlarge the application of the act far beyond the fair meaning of 
the language used. There mnst be some direct and immediate effect 
upon interstate commerce in order to come within the act" 

In the Joint Traffic Association case the court said, in pointing 
out numerous so-called restraints which were not included within 
the meaning of the act : 

We might say that the formation of corporations for business or manufac- 
turing purposes has never, to our knowledge, been regarded in the nature of 
a contract in restraint of trade or commerce. The same may be said of the 
contract of partnership. It might also be difllcult to show that the appointment 
by two or more producers of the snme person to sell their goods on commission 
was a matter in any degree in restraint of trade. 

We are not aware that it has ever been claimed that a lease or purchnse by 
a farmer, manufacturer, or merchant of any additional farm, manufactory, or 
shop, or the withdrawal from- business of any farmer, merchant, or manufac- 
turer restrained commerce or trade within any legal definition of that term; 
and the sale of a good will of a business with an accompanying agreement not 
to engage in a similar business was instanced in the Trans-Missouri case as a 
contract not within the meaning of the act, and it was said that such a con- 
tract was collateral to the main contract of sale and was entered into for the 
purpose of enhancing the price at which the vendor sells his business. 

The inhibited restraint of trade are those which are harmful to 
the public interest. 

The growth of business is bound to take place. Any manfacturer 
may have to build an additional factory ; any merchant may have to 
build another store; and if his business justifies such extensions he 
may bring them about through corporate forms, through partner- 
ships, or through any other of the methods known to the law. He 
may buy out the factory of a competitor. By any of the well-known 
methods known to the law he may enlarge his business. He may 
buy out the business of a competitor, he may make a restrictive 
covenant collateral to the main contract for the purpose of enabling 
him to get in the good will and all the benefits growing from his 
purchase. Anything that means healthy growth of a man's busi- 
ness has always been permissible, and is not a restraint of trade, 
harmful to the public interest, although you may argue from it that 
there has been a restraint of competition, or even a restraint in fact, 
to some extent, of .trade. There may be the making of many con- 
tracts which, under a given set of trade conditions, made for a given 
set of purposes, are perfectly lawful; whereas exactly the same com- 
binations, the same partnerships, and the same contracts, if made 
under other trade conditions, and for different purposes would be 
unlawful. So an attempt to say that the making of all combinations, 
of all partnerships, or of all contracts which in any way restrict 
free and unlimited competition or which restrict trade is unlawful, 
is to extend the common-law doctrine in respect to restraints of trade 
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and attempts to monopolize, and to enlarge the meaning of the Sher- 
man Act to such an extent as will make combinations, partnerships, 
contracts, and the normal and healthy growth of industry, which are 
utterly without harm to the public, unlawful. 

But the definition — and this is a question, gentlemen, of terminol- 
ogy — the definition of a restraint of trade is such a restraint as harm^ 
the public, as invades the public interest, and all those restraints of 
trade which invade the public interest are inhibited by the Sherman 
Act. 

The decisions have gone to such an extent as to make it perfectly 
clear that no matter what the means, no matter what the methods, 
no matter what the devices and combinations or conspiracies that 
men may enter into the eflFect or result produced by those means 
niay become unlawful if there is a restraint of trade harmful to the 
public interest. But if those very contracts and combinations do 
not produce a restraint of trade which is harmful to the public 
interest, they are innocent and may be protected. 

I have said this much by way of introduction to indicate what I 
believe is the general opinion that the Sherman Act, as interpreted 
by the decisions of the Federal courts have made it perfectly clear 
now, that it is the common law which we meant to adopt, and the 
meaning of the common law is clear and clearly understood. 

The difficulty in applying the law lies in the necessarily mixed 
question of law and fact which arises in every case. This necessarily 
involves judicial determination in each case. The court must deter- 
mine whether or not, by the facts which are presented, by the de- 
vices, by the methods, by the means, you have brought about a 
result which is harmful to the public mterest. If you have, you 
have violated the law, and if you have not, you have not violated 
the law. 

As was said by one of the gentlemen who appeared before your 
committee, the courts must exercise "common sense" in dealing 
with the question. That is nothing more or less than saying that 
the courts must analyze the mixed question of fact and of law ; and 
when those facts are understood in respect to the public interest, 
apply the law, condemn the acts if the public interest is harmed, and 
declare lajvful the contracts and acts involved if the public interest 
is not concerned. 

A thoughtful consideration of the recent decisions of the Supreme 
Court will show that they have not narrowed the meaning of the 
Sherman Act, but they have, on the contrary, brought within its 
scope, clearly, all arrangements, combinations, or devices which are 
harmful to the public interest, and that the contrary view, some- 
times popularly expressed, is based upon a misconception of the 
true meaning of those decisions and their effect upon the act. 

Mr. Nelson. What is the test of what is harmful to the public 
interest ? 

Mr. Noble. Of course, that is a mixed question. There are many 
cases where the courts have determined in particular instances. 
Take, for instance, the Northern Securities case. There the court 
held that was a combination between carriers serving the same public 
whereby they restrained the trade of the shippers; that thereby the 
carriers were able to divert or carry the freight of shippers according 
as the railroad companies might order, and not as the shipper might 
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wish. In other words, that was putting a dam, so to speak, in the 
channels of the trade of the shippers, and the court held because it 
restrained that trade the combination was unlawful. 

Mr. Nelson. My question goes not to this clear case, but to the 
eases that are close to the border line. Would it not depend largely 
upon the individual economic views as to what would be a restraint 
of trade ? 

Mr. Noble. I do not think so. I do not mean to say that there is 
no mixed question fn here, but the question of fact is this : If you 
get a set of facts which show that the trade, using that word in 
the broad sense, has been restrained and interfered with, then the 
question comes, Has the public been harmed? It is like cases in- 
dictable at common law. There the question always has been, Has 
the public interest been involved ? 

Undoubtedly no indictment would lie unless the public has been 
harmed, and that is a mixed question of law and of fact. 

Now, as I see it, these bills, these suggestions that are before the 
committee — and I do not understand that they are intended to be 
more than a nucleus around which you gentlemen want to consider 
the entire topic — these bills contain so-called definitions. I will 
take up, if the committee will permit me, the various bills as they 
come along, and I think I can amplify that way best, and perhaps 
anticipate questions which may arise, and when I get through I shall 
be very glad to have an opportunity to answer any questions you 
may desire to ask me. 

Now, take section 9 of bill No. 1. That bill proposes to add 
sections 9, 10, 11, 12, and 13 to the Sherman Act. This bill and bill 
No. 2 provide, among other things, for certain definitions. It may 
be properly observed, before taking up the details of the bills, that 
definitions enacted into law themselves require definition when it 
comes to applying those definitions to the facts in the case. 

Under the terms of section 9 it is provided, " That it shall be 
deemed an attempt to monopolize trade or commerce among the 
several States or with foreign nations, or a part thereof, for any 
person in interstate or foreign commerce to discriminate in price 
between different purchasers of commodities in the same or different 
sections of communities, with the purpose- or intent to thereby injure 
or destroy a competitor, either of such purchaser or of the seller." 
I will not take up the provisos just now. 

The inhibition there, I suppose, is against different prices to dif- 
ferent persons, either in the same or different communities. It seems 
to me that the first section says that a manufacturer must sell, 
f. o. b. his factory, at the same price to everybody, and that if he 
does not do it, and sells at different prices with the intent to injure 
or destroy his competitor, he is guilty of an attempt to monopolize. 
Gentlemen, that is legislation which does not go to the subject mat- 
ter of the law, as I conceive it. That is an attempt to say you shall 
not pursue particular means or particular methods. For example, 
a merchant might be overstocked with goods. Take, for instance, the 
great merchant, John Wanamaker; he is sufficiently a public char- 
acter to refer to him by name; he might be overstocked with goods, 
and a financial depression might come on. Some other great mer- 
chant might be similarly overstocked. This provision would forbid 
Mr. Wanamaker from unloading his goods, from selling them at dif - 



958 TBUST LEGISLATION. 

f erent prices in different communities, in order to realize on his stock, 
because if he continues to do that it would have the effect of injuring 
his competitor across the street, and his acts in so doing would be 
evidence of his intentions. There is no way in which intention can 
be gathered except by considering the acts of a man and then draw- 
ing your conclusions from a series of acts. 

If it should turn out that the means and the combinations em- 
ployed produce results which are not harmful to the public interest, 
the bill which condemns those means will work karm and not good ; 
and it is suggested that therein lies a fundamental difficulty in the 
proposed biUs. It is a fallacy to attempt to nrohibit the use of 
means whereby results may be brought about. For example, murder 
is prohibited ; but murder may be brought about by many different 
kinds of means or methods, which same means or methods may be 
used for entirely innocent purposes and to produce good results. 
To prohibit those means or methods simply because a person may 
wrongfully use them to commit murder is clearly not in the public 
interest. Strychnine, opium, cyanide of potassium are all poisonou^i 
drugs and are frequently the means of saving life, but if given un- 
duly will produce death. By these means murder may be committed. 

The bill under consideration, to extend the simile, prohibits abso- 
lutely the use of strychnine, opium, or cyanide of potassium for fear 
that some one, by their lawful use, may produce trade death. 

The Sherman Act as it stands to-day absolutely prohibits all those 
restraints of trade and attempts to monopolize which produce trade 
death or harm to the public, and it does not matter by what means, 
by what devices, or by what methods the result may be accomplished. 

In every case where the courts are called upon to pass upon the 
contracts, combinations, etc., of business men, they must first examine 
the contracts and combinations, the acts of the parties under them, 
and come to a conclusion of fact as to whether, upon the application 
of common sense, they are wrongfully directed and harmful to the 
public, and then the law must be applied. With the facts determined 
the law is clear. 

Now, let us take another instance. Suppose that A is a manufac- 
turer who owns a factory in New Jersey, where the prices of coal, 
labor, and pig iron are high, and a factory in Missouri, where the 

5 rices of coal, labor, and pig iron are materially lower than in New 
ersey. Must A sell everywhere at a fair profit upon his New Jersey 
cost price, or may he sell in such sections as ,he can reach by freight 
from New Jersey at a fair profit upon his New Jersey cost price, and 
in such regions as he can reach from Missouri by freight at a fair 
profit upon his Missouri cost price ? Shall the public be deprived of 
the lower price which he can make upon his Missouri factory because 
of its favorable location? It seems to me clear that this would result 
if section 9 be enacted and he were to sell at his Missouri cost, plus a 
fair profit, for he would, of course, absorb all the trade in that 
region. Competitors located elsewhere, where the unit of cost is 
higher, would be utterly driven out. And for A to trade habitually, 
as indicated, from his Missouri factory with the result mentioned 
would be evidence of his intent or purpose to injure or destroy his 
competitor within the language of the act. 

One effect of the enactment of section 9 would be clearly to de- 
prive a manufacturing corporation, having various factories located 
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with respect to the trade in various communities, from the opportunity 
to sell at varying prices f . o. b. the various factories ; for m any case 
where a factory capable of supplying the demand within a given 
freight radius was so favorably situated with respect to labor and 
raw materials as to be able to manufacture at a less unit of cost than 
any other factory which could supply goods within that freight 
radius, the factory supposed would, under this section, necessarily 
have to charge the same price as would be charged by the manu- 
facturer's most expensive factory, for otherwise to charge a less 
price would be to destroy a competitor within that given radius. 
That is what the language of this section apparently means. 

In this conception of the section its undoubted effect would be 
that the price for goods must be the same throughout the United 
States f. o. b. factory — grade, quality, and quantity being the same, 
allowing for no differences for commercial standing. Yet goods are 
sold upon certain standard discounts to men in good financial credit, 
but thousands of merchants are not able to get the same price be- 
cause there is a risk involved in selling them at all. They can not 
pay cash, nor can the vendor rely upon their ability to pay upon 
the discount dates agreed upon. The practice is universal m such 
cases to charge a higher price for the risk involved. Such transac- 
tions as that would be absolutely prohibited by this act, and the 
merchant who through misfortune had become financially involved 
would be unable to get goods at all so as to work out of his difficulty. 

Mr. Carlin. Is your corporation a New Jersey corporation ? 

Mr. Noble. Yes, sir; organized many years ago. 

Mr. Carlin. This happens to be tne New Jersey statute, prac- 
tically. 

Mr. Noble. I have observed its similarity to the recent bill in New 
Jersey, but there is a wide difference between what may be tried 
in a State and what may be practicable or wise for the United States. 

Mr. Webb. Do you not think the facts which you narrate would 
destroy the criminal intent necessary to be proven in a case of this 
sort, the intent to destroy a competitor? 

Mr. Noble. No; I do not think so, because in the case supposed 
one man owns both factories. It is, however, not a hypothetical 
case. That is an actual case. 

Under this act both factories must sell at the same price unless 
they put themselves in the position of being indicted for selling at 
different prices, for the effect therefrom would naturally be to drive 
out a competitor, and from the course of conduct an intention and 
purpose so to do might be found. 

Mr. Webb. If they sell at a different cost it is all right, provided 
it is not for the purpose of driving out a competitor ? 

Mr. Noble. There may be a good purpose 

Mr. Webb (interposing). If iron can be produced cheaper in one 
locality than in another, then you think you ought to have the right 
to sell it cheaper in that locality? 

Mr. Noble. I agree with that. 

Mr. Webb. And I think you would under the provisions of this act. 

Mr. Noble. But you put yourself in a position where you are going 
to have a lawsuit to prove that. You are going to be subject to 
indictment. I do not think a definition really defines which keeps 
you in that uncertainty. That is the difficulty I meant to bring out, 
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Now, take another case. There is a large department store in Wash- 
ington City which has grown from very small beginnings. Some years 
ago they erected a building anticipating being able to borrow money 
from time to time on their general credit, not only to carry on their 
business but for some of the needs of the building. Financial de- 
pression came on, and they were unable to make their payments. 
They went to their merchandise creditors, obtained an extension of 
time to meet their accounts, and arranged for the supply of further 
merchandise at prices sufficiently higher to safeguard the mer- 
chants in extending the credit. They worked out of their difficulty 
and are now a successful department store in Washington City. 
Transactions such as this have occurred and will occur all over the 
United States. If this section becomes a law. to extend credits of 
this kind would be impossible, for to make a dinerence in price which 
would injure or destroy a competitor, either of such merchant or of 
the seller, is inhibited. The mere making of a diflFerent price is pro- 
hibited, and the making of a higher price to a person in financial 
difficulties, if it turns out wrong, would lay the basis for a charge 
under the act. 

Mr. Carlin. This bill does not prohibit a man from selecting his 
own customers ; we have not changed the law in regard to that. 

Mr. Noble. But it does prohibit this. If the merchants who 
supply this department store are, by their contracts, destroying that 
concern, they would be open to a charge of a discrimination in price. 
That is the danger of it ; yet, what was done was a fair, legitimate 
business thing to do. 

Now, let us go a step further, gentlemen. The proviso says: 

That nothing herein contained shall prevent discrimination in price between 
purchasers of commodities on account of differences in grade, quality, or quan- 
tity of the commodity sold, or that makes only due allowance for the difference 
In the cost of transportation. 

The object of this bill, as I conceive it, is to make the same price 
f. o. b. factory everywhere, adding the transportation; but this pro- 
viso expressly says that that is not what you mean. It says : 

That nothing herein contained shall prevent discrimination in price between 
purchasers of commodities on account of differences in the grade, quality, or 
quantity of the commodity sold or that makes only due allowance for the 
difference in the cost of transportation. 

In other words, a merchant in New York can sell to a merchant in 
New Jersey and allow him the cost of transportation, and he can sell 
at the same price to a merchant in Chicago and allow him transpor- 
tation, and he can sell at the same price to a merchant in Denver 
and allow him transportation. Now, he has three prices instead of 
one, and he is doing it by law ; and this is one of evils that has been 

Jointed out in the public press, and it is one of the evils that the 
raftsman of this bill had in mind. 

Mr. Webb. Would this bill, in your opinion, permit a man to sell 
in wholesale lots cheaper than in small lots. 
Mr. Noble. I suppose the word " quantity " would permit that. 
Mr. Floyd. I desire to suggest that you seem to entirely miscon- 
ceive the purpose of the bill. You may have a correct perception 
of the effect of it. The real purpose of the bill is to prevent a well- 
known evil; when one concern goes into a local community to sell 
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goods at a lower price than its competitors, for the express purpose 
of destroying another concern and putting it out of business, and the 
idea of the draftsman was to prevent that condition unless the party 
who was doing that thing would lower his prices correspondingly 
everywhere else. 

Mr. Noble. I am very glad to have that statement made, because 
is not this a fact and is it not a complete reply that the law as it 
stands to-day forbids the doing of the very thing you are talking 
about? The courts have time and time again in these decisions con- 
demned that very practice. The law is, if I do an act for the purpose 
of injuring my competitor that is unlawful, I lilay be imprisoned 
or enjoined. 

Mr. Webb. They held that in the Standard Oil case. 

Mr. Noble. They held that in the Standard Oil case, and indicated 
it thoroughly in the Tobacco case and in other cases. 

Mr. Carlin. That is not exactly what they held. Those facts were 
simply part of the proof. They were simply considered a link in the 
chain of evidence for the purpose of establishing the conviction. 

Mr. Noble. It would be more exact to say that those were instances 
which showed unlawful combination. 

Mr. Carlin. In any case it was dependent upon initial circum- 
stances of that sort? 

Mr. Noble. I do not mean to say that. I meant to say that wher- 
ever acts are done which -show the purpose of the other party to b^ 
unlawful, that in an appropriate case can be stopped. 

Mr. McCoy. Not if it is mere injury due to competition. 

Mr. Carew. You meaii, Mr. Noble, injure the public? 

Mr. Noble. Yes; that is the very point. This section attempts to 
define a means which may be perfectly right in one case, and the same 
means may be wrong in another case. 

Mr. Nelson. Are you in favor of striking out this section or 
amending it? 

Mr. Noble. I do not think the section is necessary. I think it leaved 
an uncertainty there, and it does not clarify the law. 

If it is to stand, I will make certain suggestions as to amending it. 

Mr. Carlin. Your position is that the Sherman law is sufficient ? 

Mr. Noble. As to that section ; yes, sir. The Sherman law, espe- 
cially as it has been amplified in the recent decisions of the Supreme 
Court, is sufficient as to that section. I do not think the recent de- 
cisions have narrowed the Sherman law ; I think they have broadened 
its application. 

Mr. Carlin. What do you mean by " broadened it "? 

Mr. Noble. They have said it does not make any diiference how 
you get at the result, even though the individual steps are, each one 
taken singly, legal, if you produce harm to the public you .have done 
an unlawful act. 

Mr. Carlin. The cases you cited were suits brought for dissolu- 
tion, and the circumstances were numerous and varied, and the illus- 
tration you give in regard to this statute was considered merely a 
link in the chain of evidence which would justify a court in deter- 
mining that the concern was a combination in restraint of trade ? 

Mr. Noble. They reached that eventual result. But I do not think 
there is any difference between cumulative evidence and evidence 
sufficient to establish a fact. It is merely a question of cumulation. 
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If this section is to stand and be enacted, then, in my opinion, in 
line 9, on page 2. after the word " sold," the words should be inserted, 
" or the financial condition of the purchaser.'- Then, after the word 
" transportation," in line 10, the words " or factory cost of different 
plants or subsidiary companies owned or operated by the same per- 
son " should be inserted. 

You have the cases of many companies which have subsidiary com- 
panies, and they, of course, should not be inhibited from selling at a 
particular cost. 

Mr. Nelson. Take your second amendment, and think, if you 
please, of the Standard Oil Co. It would be in a position to do very 
effective and efficient manufacturing of its products, and it then could 
go out and compete with all other concerns that were not as strong as 
it with perfect success, because it is enabled to produce its product 
cheaper. 

Mr. Noble. I suppose that the object which the draftsman of this 
bill had in view was to open opportunity to the man who wanted to 
take advantage of it. I presume that is your question. 

Mr. Nelson. Yes. 

Mr. Noble. I doubt very much whether you can preserve oppor- 
tunity to the man so that he will always be able to take advantage 
of it 

Mr. Nelson. It seems to me, right there — the Standard Oil Co. is 
established in many places ? 

Mr. Noble. Yes. 

Mr. Nelson. It might produce oil and its varied other products 
cheaper at one place than m another. Under your amendment, could 
it not use that establishment for cuttting prices in places, saying that 
it could produce those things much cheaper ? 

Mr. Noble. Not if it did it for that purpose, because that is against 
the law as it stands. 

Mr. Nelson. But it could say, "We can do this, because we can 
afford it." 

Mr. Carlin. I would like you to point out, if you will, what pro- 
vision of the Sherman law would make that particular act unlawful ? 

Mr. Noble. I conceive that the Sherman Act means this, that a 
merchant may lower the price of his goods to the public if it is for 
the purpose of advancing his own business. 

Mr. Carlin. In what provision of the Sherman law does that 
occur? 

Mr. Noble. The Sherman law is a declaration of the common law, 
and therefore you go to the common law continually in order to find 
out what the common law was. 

Mr. Carlin. It is only a declaration of the common law in so far as 
it declares the common law, and no further. What declaration in the 
Sherman law would reach that condition ? 

Mr. Noble. The words " restraint of trade," " contract or conspiracy 
in restraint of trade." Wliat happens is, if you restrain trade so as 
to destroy a competitor, and do it for that particular purpose, that is 
the restraint of trade which is referred to in the Sherman Act. 

Mr. Carew* That might not be injurious to the public. 

Mr. Noble. In a given instance, under given circumstances, it might 

not 
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Mr. Cari^in. Why did that apply to contracts and combinations in 
the form of a trust or otherwise? That provision of the Sherman 
law is attempting to reach a combination m the form of a trust for 
the purpose of dissolution, and the thing you are talking about is 
only one of the pieces of evidence which would justify a dissolution* 

Mr. Noble. But let us take section 2 — ^the second section — ^the Su- 
preme Court in construing the two sections has said that the second 
section is supplemental to the first. That provides for the act of an 
individual. The instance which you give J^nd the case Mr. Nelson 
referred to is an attempt to engross trade. 

Mr. Carlin. But a lack of uniform price would not necessarily 
be an attempt to engross trade. 

Mr. Noble. It might or it might not be. That is why I object 
to this language, because it makes rigid that which is not capable 
of being, made rigid, because it depends upon the facts and circum- 
stances of the case. 

Mr. McCoy. You say the Sherman law is a declaration of the com- 
mon law. The common law permitted a man to sell out his busi- 
ness and agree not to compete? 

Mr. Noble. Yes, sir. 

Mr. McCoy. The Supreme Court in the Standard Oil case used 
as one of the bits of evidence to show the illegality of the combi- 
nation the fact that certain individuals back in eighteen hundred 
and seventy-something-or-other had done exactly that thing. 

Mr. Noble. Let us take a better illustration. Take the tobacco 
case, where the practice was found of buying out factory after fac- 
tory and closing them. The Supreme Court said as an individual 
instance that was permissible, but when it was pursued for the pur- 
pose of engrossing trade that that is wrong. There is nothing to 
{prevent a merchant from buying another out and making a restric- 
tive covenant. 

Mr. Carlin. Do you know of any case brought by the Govern- 
ment to enjoin restraint of trade where it was simply based on dis- 
crimination in price? 

Mr. Noble. You mean just involving that question? 

Mr. Carlin. Just as that particular statute involves it. 

Mr. Carew. There was no evidence in the case except what this 
forbids. 

Mr. Carlin. I ask you if you can point to a case. 

Mr. Noble. Brought by the Government? 

Mr. Carlin. Yes ; brought by the Government. 

Mr. Noble. I think the Bathtub case involved that. 

Mr. Carlin. All these cases involved that. 

Mr. Noble. I do not think of any case that involved just that 
narrow issue, but all these cases involved that in principle, so that 
I think the case which you suggest is really covered by these 
decisions. 

Mr. Nelson. In order to get an evil of this kind you would have 
to dissolve the whole corporation? 

Mr. Noble. Not at all. You can enjoin the doing of a particular 
act. You propose here in the proposed legislation to give to indi- 
viduals the right to get out an injunction. That meets the evil. 
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Mr. Nelson. I am thinking about the present Sherman Act, with- 
out this condition. 

4|6l*. Noble. Let us go a step further. I believe that under th^ 
present law, under the ordinary equity principles, you can get an 
injunction against the man who is doing you an irreparable injury. 
1 do not believe the section proposed is necessary. I think it will be 
an enactment of the law as it stands. 

Mr. Carlin. This is a criminal statute we are discussing now. 
The injunctive relief is an entirely different remedy. 

Mr. Noble. Mr. Nelson asked me a question as to whether or not 
you could get an injunction irrespective of the proposed statute, and 
I was replying to that. 

Mr. Floyd. In re^wnse to the suggestion I made you answered it 
by saying that the thing inhibited m this section is already pro- 
vided for in the Sherman Act. Suppose that a concern proceeds, 
under the Sherman law as it now stands, to sell its commodities at 
reduced prices for the express purpose of putting a competitor out 
of business. Ajid then suppose that that competitor should secure 
an indictment against that concern for that specific thing, and it was 
shown that they were selling that commodity at that particular 
point at grossly inadequate prices in comparison with what they 
were selling the commodity in other parts of the country and to 
other members of the trade. Do you think a criminal indictment 
could be sustained in that case under th^ law as it is now written ? 

Mr. Noble. Under the facts as you suggest them, I Ymve no doubt 
about it. 

Mr. Cabew. If it is injurious to the public? 

Mr. Noble. Yes; if injurious to the public. 

Mr. Floyd. But it is not injurious to the public. It is beneficial 
to the public in that community to get the goods cheaper, but it puts 
that individual manufacturer out of business. This section is in- 
tended to prevent a wrong to an individual. If they were to lower 
their prices in that community you could never say that the people 
of that community, as a whole, were injured by the lowering of prices 
of things they bought. 

Mr. Noble. The case you suppose suggests exactly what the second 
section of the Sherman law is expected to cover. That is exactly 
within the meaning of the second section. 

Mr. Floyd. Suppose that is not its object. Suppose the object 
is to help some other manufacturer not belonging to that particular 
concern, or through spite or some other motive to put this particular 
individual out of business? 

Mr. Noble. I will answer that in this way, that wherever, in inter- 
state trade, the purpose of the combination or the attempt to monop- 
olize the business is primarily to restrain trade or to injure the trade 
of another, that is within the meaning of the second section of the 
act. 

In that particular case which you supposed, in the first instance, it 
seemed to me it came within that meaning. Of course, if it is for 
the purpose of advancing the business of the man who is doing it 
and undertaken for the legitimate purpose of advancing his trade 
another question is presented — that is one of the usual methods of 
advancing trade, the public would not be harmed. 
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Mr. Carlin. Do you know of any indictment ever brought under 
the Sherman law for the cutting, of the price in any community; 
I mean an indictment brought by the Government against anybody 
anywhere ? 

Mr. Noble. No ; but I do not think that is an answer to the ques- 
sion, sir; because the several district attorneys have not done what 
the law permits them to do it does not follow that the law does not 
cover the point. 

Mr. Carlin. It is evident that the several district attorneys do not 
take the same view of the law that you do, because we are bound to 
presume that they have done their duty. 

Mr. Noble. I do not think my suggestion includes the suggestion 
that they have not done their duty. It is a question of whether or 
not they have been moved to take action. Public officials rarely 
move except upon the complaints of private individuals. 

Mr. Catilin. I think the complaint against price cutting has been 
general throughout the United States. 

Mr. Noble. You do not remove that by the language of that sec- 
tion, as I have tried to point out. 

Mr. Carlin. That is another question. 

Mr. Noble. Yes; that is another question, but it is the question 
presented by this section. 

Mr. Carew. In discussing the remedy which you say is already 
there under the Sherman law, you would not want us to succeed in 
our avowed object; you are opposed to the accomplishment of that 
purpose, are you not? 

Mr. Noble. Not at all; I am in favor of the enforcement of the 
Sherman Act. 

Mr. Carew. You are opposed to the accomplishment of the pur- 
pose of this section? 

Mr. Noble. I think the section is designed to prevent the use of 
certain means and methods, and I ^hink that is fundamentally 
wrong. I think legislation ought to go to the object, by whatever 
means 

Mr. Nelson (interposing). Is it not a fact that the Sherman law 
goes to the object, and this simply emphasizes one illegal practice ? 

Mr. Noble. The means you may prohibit may be used for a legiti- 
mate purpose, anS I should say you can not and ought not to do 
that. 

Mr. Volstead. Would it be for a legitimate purpose if it was for 
the purpose of destroying a competitor ? 

Mr. Noble. I do not think so. But now, passing to section 10, I 
suppose the object of that 

Mr. Carew. If the word " sole " was put in there before the word 
" purpose " — ^" that the sole purpose or intent " ; what do you think 
of that ? 

Mr. Volstead. He woud always prove he had some other intent 
besides that one. 

Mr. Carlin. He has the intention of profit, finally ? 

Mr. Noble. Now, passing to section 10, I would like to know 
whether or not it intends to deal with single transactions or a series 
of transactions. It says : 

That it shall be deemed an attempt to monopolize trade or commerce among 
the several States or with foreign nations, or a part thereof, for any person In 
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interstate or foreign commerce to malce a sale of goods, wares, or merchandise 
or fix a price charged therefor or discount from or rebate upon such price on 
the condition or understanding that the purchaser thereof shall not deal in the 
goods, wares, or merchandise of a competitor or competitors of the seller. 

Is it intended to deal with single transactions or series of transac- 
tions? If it is intended to deal with single transactions that is not 
clear. 

The suggested language of this section seeras ambiguous. Does 
it deal only with a single transaction? Does it deal with contracts 
for exclusive sales? Does it relate to contracts for future sales? 
Does it relate to exclusive agencies ? Laterally, it appears to deal only 
with a consummated sale of goods, and a collateral agreement that 
in consideration of the price or discount in the particular transaction 
the purchaser will not deal thenceforth with the competitor of the 
seller. If it is intended to deal only with particular transactions, 
then to remove the ambiguity the section should contain a proviso 
something like this : '''Provided^ That nothing herein shall be held 
to prohibit contracts obligating the purchaser to buy exclusively 
from the seller, on terms agreed upon between them, all goods, wares, 
an merchandise required by the purchaser for his own use or in the 
business conducted by him or to prohibit sole-selling agencies.." 

Without such a proviso or without making it clear in some other 
way that it deals only with particular transactions, the section as it 
stands appears to make it apply to sales generally and not to par- 
ticular transactions. If this latter is the intention, the proposed 
definition proposes a revolution in business methods and will destroy 
customs long established for the legitimate expansion of business. 

Mr. Carlin. It is intended to prevent exclusive contracts of sale, 
to prevent the manufacturer from limiting the business of the man 
who undertakes to distribute his wares, and thus preventing him 
from being a free merchant, so that he may sell the goods of a com- 
petitor if he desires to do so. 

For instance, take this illustration. I do not know that they do 
it, but they probably do. The Knox hat people say, "We will sell 
you our hats to retail to the consumer, provided you will not sell 
the hats of any competitor." That section is intended to allow the 
retailer to sell the hats of a competitor by preventing the execution 
of any such contract. 

Mr. Noble. Then, assuming that the language is suiBcient to carry 
out that purpose, I would like to take one or two illustrations. Take 
the case of a mining company, to show where this would lead ; take 
the case of a mining company which uses a great quantity of wire 
rope and explosives. 

Mr. Carlin. I would like to call your attention to the fact that 
there is a different provision relating to the products of the mines. 

Mr. Noble. That is the proviso in section 9. I will cover that. 
This section would prohibit, for example, a mining company which 
is a large user of wire rope or dynamite or other explosives from 
making a contract to buy all its wire rope or explosives from a 
given manufacturer upon the condition which is usually made, that 
the seller shall always keep in stock at a point convenient to the 
mine enough wire rope or explosives to meet the company's needs. 
It would be unprofitable in the case of explosives or wire rope to 
keep a fresh stock on hand at a given mine or mines unless the seller 
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could have the mine or mines use his wares exclusively; yet not to 
keep fresh supplies on hand, with a man in charge on behalf of the; 
seller, would seriously impair the work of the mine or mines and 
might be dangerous to life. Js it intended to enact such legislation! 
What public harm is there in permitting a manufacturer to make 
such a contract as that? Or, if you please, take the case of fashions. 

Mr. Carlin. I do not think this statute covers that. 

Mr. Noble. It says you may not make an exclusive contract to 
buy all your goods from one man. , 

Mr. Carlin. No; it does not. It simply says a man shall not 
require you to make an exclusive contract to sell his goods only. 

Mr. Noble. If you reverse it, it does. 

Mr. Carlin. He can not give you a rebate for that purpose and; 
shall not enter into that kind of a contract. 

Mr. Noble. Do you mean the word " dealing " only refers to 
jobbers and not to consumers? 

Mr. Carlin. That statute has no reference to consumers. It is 
intended to apply to merchants generally. The purpose of that sec- 
tion is to prevent the evil of exclusive sales contracts. For instance,, 
here is Mr. A, who is a retail merchant, and Mr. B says to him, " I 
am a manufacturer. I will permit you to sell the watches which I 
manufacture, provided you do not sell the watches of any other- 
manufacturer." This statute is intended to prohibit that kind of 
a contract between those men and leave the merchant free to sell 
the watches of anybody he pleases and thus give the consumer an 
opportunity to choose between different watches. 

Mr. Noble. Take, if you please, such articles as articles of fashion, 
where the individual taste of a man comes in — articles where the* 
reputation of a manufacturer comes in. 

Mr. Carlin. That is true of the Knox hat and of the Ingersoll 
watch, and that is also true of the different makes of razors that 
are made, and it is true of all copyrighted and patented articles- 
But this section would strike down the exclusive contract, whether 
the article has a reputation or not. 

Mr. Noble. Do you think it is wise to do some of the things yoit 
have mentioned ? Now, take the case of articles of fashions which 
become unsalable when the fashions change, as they do every few 
months. Is it intended to prohibit a manufacturer from inaucing 
a purchaser to buy and sell as much of the article while it is in 
fashion as by skillful salesmanship he can sell? And for that pur- 
pose to have on hand a supply surely adequate, and from making a 
contract whereby the manufacturer agrees to take off the purchaser's 
hands the unsold articles on condition that the purchaser buys and 
pushes the sale of ihese articles of fashion exclusively ? The repu- 
tation of manufacturers for making excellent goods or goods suit- 
able to the anticipated demands of trade, plajrs a large part in inter- 
state trade — ^in all trade^and is one of the chief elements of business 
initiative. Certainly it should not be made unlawful for business 
men acquainted with the needs of business and of trade to make such 
contracts as they will, which advance and enlarge that trade ? Would 
it be the intention to prevent the retail merchant from making a con- 
tract with the manufacturer to buy his goods exclusively and push 
them for sale upon the condition that the manufacturer would take 
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back off his hands anything unsold after the fashions had changed ? 
It would have that effect, would it not? 

Mr. Carlin. I think it might if that were in the nature of a re- 
Bate. It prevents the exclusive contract whether it be in articles 
which are in fashion or in something out of fashion. The object of 
it is to take from the neck of the retail merchant the yoke which is 
put upon him now by an exclusive sales contract with the manu- 
facturer and to liberate him, so that he may do business in as many 
different lines as he pleases. 

Mr. Nelson. Why does a man dealing in fashions require an 
exclusive contract that he should push his goods alone ? 

Mr. Noble. Take an illustration of just that sort. There is not 
a very large profit in cases of that sort. The merchant himself could 
not make any money if he handled more than one line of goods. 

Mr. Nelson. Then he would not handle them. 

Mr. Noble. But you want to make it profitable to him to handle 
the goods? 

Mr. Nelson. That does not stop you from making that kind of a 
contract. 

Mr, Noble. At what price? 

Mr. Nelson. No price. We do not stop you from saying you shall 
not also handle the goods of a competitor. 

Mr. Carew. We should do that irrespective of whether it is of 
public concern or not. 

Mr. Carlin. Of course, it proceeds upon the theory that the retail 
merchant is a part of the public. 

Mr. Noble. On what authority does Congress concern itself as to 
the individual merchant in a State? I would like to get your point 
of view on that. 

Mr. Carlin. Because the individual merchant happens to be a 
citizen of a State and also a citizen of the United States, and the 
merchant has the same right of protection as anybody else. If you 
allow a system to be built up in your country which is going to de- 
stroy competition among retail merchants, and to prevent the mer- 
chant from doing business in his way and compel him to do it in 
your way, that system ought to be stopped. 

Mr. NoBi^i!.. Do you consider that as a part of the public welfare? 

Mr. Carlin. Yes; I do. Do you not think when the retail mer- 
chant enters into business that he is. a part of the public, and his wel- 
fare is to be looked after as well as the welfare of the manufacturer? 
You are speaking from the standpoint of the manufacturer. 

Mr. Noble. No ; I do not intend to. 

Mr. Carlin. As I understand it, you are. You say this man ought 
not to be stopped from making such a contract Which would enable 
him to take back the goods if a distributor fails to distribute them. 
What is intended in this section is the making of a contract with the 
man that he shall not have the right to sell his competitor's goods. 

Mr. Noble. Let me ask you a question right there. Suppose, for 
example, cotton growers want to sell their cotton through a common 
agent and they make a contract with him that he shall not receive 
the cotton of any other men than these men named, such as A, B, C, 
D, andE? 

Mr. Carlin. Why should they have that right? . 

Mr. Noble. Why should they not have that right ? 
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Mr. Carlin. I ask you again, Why should they have that right? 

Mr. Carew. Because they are American citizens. 

Mr. Carlin. You have not the right in the exercise of your liberty 
to destroy the liberty of anybody else. 

Mr. Floyd. You destroy individual liberty. 

Mr. Morgan. I would like to know whether this provision would 
prohibit the limitation of the sale of the product of a concern? It is 
said by Mr. Carlin that they want to protect the right of the retail 
merchant, and you offered a suggestion as to whether or not that is 
a matter of public policy. I would like to know whether there is 
any general coinplamt from the retail merchants, or is it not true 
that the average retail merchant is in favor of this process which you 
advocate, so that the only basis of this legislation can be to prevent 
monopoly and control in the interest of the public and not in the 
interest of the individual merchant? 

Mr. Noble. As I conceive it, the object of the legislation should be 
the general protection of the country — legislation in the general in- 
terest of the country as distinguished from attempting to legislate 
in individual cases. 

Mr. Floyd. What about the consumer — what about the interests 
of the consumers? They constitute a very large body of the general 
public? 

Mr. Noble. Yes. 

Mr. Floyd. All the advocates of this principle whom I have heard 
confine the benefits, as far as I can follow them, to the manufacturer, 
the jobber, and the retail merchant. None of them has convinced 
me that that would be of any benefit to the general consumer. 

Mr. Noble. May I try to answer your question in connection with 
another one? , 

Mr. Floyd. Before you get to that — and I will be glad to hear you 
on that — let me ask jou this question. 

Take the question of patents. Would not such a contract result 
in giving a concern which made it a complete monopoly in all rural 
communities where there was only one store, so far as the local trade 
is concerned? We have many country retail stores throughout the 
country. Would it not restrain, absolutely, the trade to that extent, 
giving the retail merchant an absolute monopoly in communities 
where there was only a single country store? 

Mr. Beall. You do not know of a single instance where a manu- 
facturer would want to enforce that kind of a contract against a 
merchant in a place where there is just one store? 

Mr. Floyd. They did it in all the stores in my district before the 
recent Supreme Court decision. I have talked with numerous mer- 
chants who have told me that they were bound by such contracts. 

Mr. Noble. Then you have answered your own question. Has not 
the Supreme Court held that way? That is not my proposition. 

Mr. Floyd. Yes; but in justification of my statement I will say 
that many witnesses have appeared before this committee and in- 
sisted strongly that we ought to modify the law and annul the effect 
of the Supreme Court decision, giving the manufacturers the right 
to control the retail price. That is my answer to that suggestion. I 
am willing to let it rest upon the Supreme Court decision, as far as 
that particular point is concerned. You are dealing with another 
question; I understand that. 
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Mr. Noble, I am not speaking to that point at all. 

Mr. Morgan. If you enact tnis section, would that not be com- 
pletely changing the Supreme Court decision? 

Mr. Floyd. Oh, no; this deals with another phase. 

Mr. Noble. Oh, I think this would be changing the decision, be- 
cause the Supreme Court has held that you may have a common 
agent. 

Mr. Floyd. Not on that particular point, but on another point. 

Mr. Noble. Yes; the Supreme Court has held that you may have 
a factor. 

Mr. Floyd. You are referring to one Supreme Court decision and 
I am referring to another. 

Mr. Noble. But the two are not in conflict. 

Mr. Floyd. I understand that, because they are upon different 
points. 

Mr. Noble. Yes. Let me go a step further here. Take the jase of 
the cotton industry. Is it intended to prohibit manufacturers — ^take 
the case which is of great importance to the cotton industry — is it 
intended to prohibit manufacturers of cotton goods from contract- 
ing with a commission merchant or with a factor that he will take 
the entire product of one, two, three, or more of them and no others ? 
If it is intended to prohibit this, the whole method of advances by 
factors would be destroyed, because the factor could not depend 
upon his supply of goods on the one hand, nor could the manufac- 
turer depend upon his supply of cash for manufacturing purposes 
or upon his outlet, on the other hand. Yet the language of the act 
would apparently prohibit this. 

He takes the goods, say, of five factories, and agrees not to take 
the goods of any other factories. He makes advances to the manu- 
facturer to conduct his business. They make their advances over 
to the merchant. This section would forbid that, and yet that is 
one of the ordinary ways in which business is done. It would revo- 
lutionize that. Or, going back to the question of fashions for a 
moment, the point about that is this, that the public wants to get a 
particular thing. The manufacturer wants to maintain the reputa- 
tion of his goods ; the reputation of his goods is involved. He tries 
to meet the public taste ; he wants to push his goods on the attention 
of the public, and therefore he makes a contract with a merchant 
and sells to the merchant these goods for a certain price upon the 
condition that the merchant will devote skillful salesmanship to the 
sale of these particular goods. That is salesmanship; that is not 
just simply handing out goods over a counter. When a customer 
comes in and will take any goods the fellow behind the counter may 
hand out to him, that is not salesmanship. Salesmanship consists 
in convincing a purchaser that this is the thing he wants. 

Mr. Peterson. When he is really selling him something he does 
not want? 

Mr. Noble. If he does not want it, he does not have to buy it. 

Mr. Carew. In other words. Congress ought to save a man from 
himself? 

Mr. Noble. The suggestion just made is that you might provide a 
retreat for people of that character. 

Mr. Petebsok. He buys that because of the argument of the sales- 
man? 
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Mr. Noble. If he does not want to buy it, but still does buy it, then 
that is his own affair. 

Mr. Peterson. If he is strong enough to resist that kind of sales- 
manship, he will not buy it. 

Mr. Noble. It is in the interest of the trade that goods are manu- 
factured and sold. It is a question of selling those goods. 

Mr. Petebson. The general public is involved, also. 

Mr. Noble. The general public is very much a part of this whole 
business. 

Mr. Carew. Do you not think it would be a good thing to sell him 
something he does not want, so that he will be more careful the next 
time he goes in to buy ? 

Mr. McCoy. What is the difference between one concern having 
an exclusive agent in Washington and another concern employing 
salesmen to travel throughout the country on condition that the sales- 
men shall represent that concern alone? 

Mr. Noble. None in the world. The principle of this attempt to 
prevent exclusive agencies, and that is what it amounts to, is to 
attempt to say that business men shall not have any initiative ; that 
they shall not attempt to push their own goods, i ou have got to 
have business initiative. 

I want to come back to the subject I was previously discussing. 
The matter we are trying to protect and regulate, if you please, by 
this legislation is interstate trade ; not to destroy and stifle it. Any- 
thing which prevents extension of interstate trade stifles it, and it 
is a serious thing for Congress to say that manufacturers shall not 
have initiative because of the use of methods that have been utilized 
ever since time began. 

Mr. Peterson. Let me suggest something right there. 

Mr. Noble. If you will excuse me a moment, I speak just as much in 
the interest of the consumer as in the interest of the manufacturer, 
because the consumer is just as much interested in getting the goods 
as the manufacturer is in producing them and selling them, speaking 
from a public point of view. 

Mr. Peterson. Does not the driving of trade in one direction — 
toward one man — stifle the initiative of the other man who wants to 
•get into the trade and compete with him? 

Mr. Noble. Not at all ; it encourages it. 

Mr. Peterson. Do you think that is a very good way to encourage 
him — ^to say that one man shall sell one line of goods and nothing 
Seise? 

Mr. Noble. There is nothing in the custom which makes a man 
sell one line of goods and nothmg else. 

Mr. Peterson. But you prevent him from doing it. I would 
prefer somebody else to get into the business. 

Mr. Noble. A man on the next street corner can do it. Why ? 
Why say that every man must deal in everything? 

Mr. Peterson. I do not say that ; but give him an opportunity. 

Mr. Noble. He has an opportunity. He need not make an exclu- 
sive contract if he does not want to. 

Mr. Peterson. Then he can not get those goods. 

Mr. Noble. Then there are other goods which he can get. 

Mr. Peterson. He may have to depend upon that particular line 
of goods. 
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Mr. Noble. I do not mean to suggest that you can not constitu- 
tionally abridge the right of dontract where it involves the question 
of public interest, as where the health or welfare of a community is 
■involved. 

The Chaibman. Take the cut prices of proprietary articles, drugs, 
and. things of that kind, where the manufacturei^ or the producer oi 
the article undertakes to stipulate that thej shall be sold at a certain 
price by the retailer. The court has said that freedom of contract 
did not give the manufacturer the right to enforce that sort of 
contract. 

Mr. Noble. No; because that was a restraint of trade harmful to 
the public interest. I think it is an exact case in point, Mr. Chair- 
man. That is the case where the right of Congress comes in, but the 
decisions as they now stand meet the very point suggested by Mr. 
Volstead. 

' Now, passing on to the next topic, section 12, that provides for a 
Bew species of conclusive evidence on estoppel. 

The first criticism I would make of it is that it is not fair. It is 
not mutual. If enacted, it should be so amended ; and also amended 
so that decrees entered on consent, pleas of guilty and nolo con- 
tenderCj may not be used as conclusive evidence of the same facts and 
conclusive evidence as to the same issues of law. 
• To illustrate, a party may not wish to contend with the Govern- 
ment, prefering to reorganize his business in accordance with what he 
may understand the law to be, and therefore to consent to a decree be- 
ing taken against him and get the court to approve the form of re- 
organization which he adopts. Now, that is not a trial; that does 
not establish the facts set out in the pleading. This language is 
that upon the facts involved in the issues it shall be conclusive 
evidence. Of course, a consent decree does not establish the facts; 
it merely relieves the plaintiff of the necessity of proving his case. 
If you consent to a decree for the purpose or bringing about a re- 
organization agreeable to the court' and consented to by the public 
authorities, by the Attorney General or the district attorney, it does 
not establish and should not establish the kind of facts which would 
constitute an estoppel as between the Government and such an in- 
dividual. Further, take a criminal case. Many men may go in 
and plead guilty or nolo contendere. Suppose they plead guilty. 
•They may do so upon some assurance from the district attorney, 
^ven under proper circumstances and considerations, that he will 
urge upon the court a mild sentence or a suspension of sentence. 
The personal considerations which lead such a party not to contend 
with the Government should not establish an estoppel against him 
in favor of a third party. Take a case of nolo contendre. A* man 
may not be able to contend, although perfectly innocent, because a 
witness who has knowledge of all the facts may have died. We 
are all lawyers, and we are familiar with such situations as that, 
where a defendant can not get his proof. Under such circumstances 
the only thing to do is to make the best terms he can with the public 
authorities; but that should not establish an estoppel against him. 
The provisions should also be mutual. If you establish an estoppel 
in any case against a man you ought to establish an estoppel in his 
favor. If you are going to say decrees or judgments shall consti- 
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lute any form of estoppel it should constitute a similar estoppel 
where he wins. But there is another consideration which 

Mr: Webb (interposing.). This provision simply requires that the 
evidence and the law are made an estoppel. Now, in nolo contendere 
is any evidence usually submitted or any law argued or passed upon? 

Mr. Noble. No; but the language here is that whenever a decree 
or judgment is entered it shall constitute conclusive evidence of the 
facts and of the law. Now, what are the facts ? They are the things 
set out in the pleading or the indictment. If you consent to a de- 
cree, the issues that are presented are those set out in the petition or 
the bill of complaint, whatever we may call it; if it is in a criminal 
case, it is covered by the facts set out in the indictment. As to those 
facts this section says they shall be conclusive evidence. 

Mr. McCoy. This idea was suggested to me yesterday: That if 
this provision were to be allowed to stand the courts, realizing that 
in a large case there might be thousands of individuals to be injured 
in various ways, each one perhaps in a different way, and knowing 
what it meant to have a decree in estoppel against a defendant, 
might undertake to go more minutely into a finding as to what th^ 
defendant had been guilty of than if they proceeded as they do 
now without this right to use a judgment, and, consequently, there 
would be a greater chance, for instance, in an equity suit, for error? 
to creep into the proceedings because the findings of the court would 
be more minute and, therefore, be more chance of error. Do you 
think that is a sound objection? 

Mr. Noble. Yes; I think that is a sound objection, because, as a 
matter of fact, as you, of course, know, under our Federal procedure 
an equity court may find generally. If the court attempts to find in 
particularity, then comes the question of review as to whether a 
particular finding is justified, and if a particular finding falls out, 
the whole case may be overturned. 

Mr. McCoy. The point was this — although I do not know that 
I made it clear — that the c^urt, realizing the consequences of the 
enactment of such a provision in this law, might feel, in the interest 
of justice, constrained to be specific. 

Mr. Volstead. Is that not true of any case brought on behalf of a 
large number of creditors ? For instance, the case is brought by the 
plaintiff ,for his own benefit and for the benefit of other creditors 
that may come in, and it seems to me the same objection could be 
made. 

Mr. McCoy. No. 

Mr. Noble. No; because under the theory of the law they are be- 
fore the court, and they have got to come in before judgment; they 
must not come in afterwards. 

Mr. Volstead. That is true, but in such a case there are certain 
facts which must be established by all the parties; each one that 
comes in must prove his claim. 

Mr. McCoy. He simply proves that he is a creditor, and that 
makes a. well-defined issue. 

Mr. Volstead. But you have got to prove many other circum- 
stances before you can go into that suit. You take a suit for the 
purpose of securing title, where there is complication in the title. 
The parties come in and all they prove, except the one who has the 
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laboring oar in bringing the suit, will be their individual claims, but 
they rest upon the proof made by the original suitor ; he will make 
proof as to a great many of the other facts that are necessary and 
which are for the benefit of all the other parties. 

Mr. McCoy. The point that was made by the man who was talking 
to me about the matter was this : That a thousand people may claim 
to have been injured by an alleged illegal combination ; the circum- 
stances of the injury complained of may be the same as to most of 
the claimants, but that there may possibljr be 100 of them who were 
not involved in the suit when the mjunction was issued. 

Mr. Volstead. Then, the judgment may have no bearing whatever 
on their cases, if thejr can not avail themselves of some of the ficts 
established in the main suit as a part of their own evidence. 

Mr. Noble- That goes to the fimdamental question involved here, 
and that is, that the court in every instance has got to be the judge 
of the character of the evidence and its weight when submitted to it. 
Now, it is unconstitutional to legislate that a judgment or decree 
shall be "conclusive" evidence. That has been passed on by the 
Supreme Court in a case absolutely on all fours with this languajge. 
After the Civil War there was a statute passed giving the President 
power to grant pardons, but it contained a provision that if the per- 
son accepting a pardon did not protest in writing his innocence of 
having participated in the rebellion that it should be conclusively 
presumed from his accepting the pardon that he had participated, 
and that that should constitute conclusive evidence. In United 
States V, Klein the Supreme Court held that this contravened the 
Constitution as invading inadvertently the judicial power of the 
Government, saying: 

Can we do so [give eflPect to the act] without allowing that the legislature 
may prescribe rules of decision to the judicial department of the Government 
in cases pending before it? 

The decision held that by the act — 

The court is forbidden to give the effect to evidence which in its own judg- 
ment such evidence should have. 

In doing this the court said : 

We think that Congress has inadvertently passed the I'mit which separates 
the legislative from the judicial power. 

Now, that is just exactly what this language does. 

Mr. Beall. Where is that reported ? 

Mr. Noble. Eightieth United States, page 128. I think that is the 
fundamental obj ection to the bill. The court must be left to give to such 
evidence as is presented to it the weight which in its judgment it 
should have, because otherwise you deprive it of being a court. 

Gentlemen, I realize that I am taking a lot of time and I will pass 
along as quickly as I can. Turning to the second bill, tentative bill 
No. 2, committee print, that bill is a bill to include within the mean- 
ing of every contract, combination, etc. 

Mr. McCoy (interposing). Just a minute before you leave that 
particular objection. Would you say that that objection would be 
overcome by making the decree or judgment prima facie evidence? 

Mr. NoBMJ. No, sir. I would say all you could do would be to 
say it would be evidence, the court to determine what the character of 
it was. 



TBU8T LEGISLATION. 977 

Mr. McCoy. What would be the nature of the objection to the ad- 
mission of it if offered ? 

Mr. Noble. That goes to the question of whether or not the par- 
ticular point was involved in the issues. It may not be material. 
You could make it competent evidence, some evidence, if it is mate- 
rial, but it may not be material. You could not prescribe before- 
hand that the court must say that a thing is material which does not 
go to the issue before it. 

Mr. McCoT. You would limit our power merely to saying that it 
may be admitted in evidence without further proof? 

Mr. Noble. Yes. 

Mr. McCoy. And that is as far as you think we can go ? 

Mr. Noble. If admissible under the rules of law, I mean under the 
ordinary rules of evidence. My words Went furthier than I meant 
to ^o. What I meant was this: It may be offered and received in 
evidence. 

Mr. McCoy. Without further proof? 

Mr. Noblb. Yes. 

The Chairman. But we could not give it any probative force? 

Mr. Noble. The probative force that it may have would be such 
as the court rul«s it has. The force and effect of it, in other words^ 
must be left to the tribunal that passes upon its character. 

Mr. Peterson. Have we not many statutes which provide that 
certain conditions shall be taken as prima facie evidence? 

Mr. Noble. Yes. But take this case, sir. Suppose a man were 
to bring a suit for damages; are you going to deprive him of the 
right to trial by jury? And if you give character to the evidence 
you do deprive him of that right. 

Mr. Peterson. I am not defending this on the ground that it 
should be conclusive Evidence; I am speaking of the declaration 
mentioned awhile ago upon the question of this being prima facie 
evidence. I wanted to know whether you were quite sure you were 
riffht on that proposition. 

Mr. Noble. Well, in answering that question I attributed to the 
words " prima facie " some probative character. I do not know that 
I have given sufficient deliberation to it to answer that question. If 
it does not go to the extent of characterizing its probative force, then, 
perhaps, I would modify what I said. 

Mr. Volstead. It seems to me that if you can use it as evidence at 
all vou might just as well say that it could be used as conclusive 
evidence. I do not see where you draw the distinction. I think 
there are many instances where a judgment has been practically con- 
clusive evidence against third parties. 

Mr. Noble. Yes. 

Mr. VcOiSTHAjo. There is not anv doubt about that proposition; 
it oan not be impeached at all by third parties. 

Mr. NoKMJ. Collaterally. 

Mr. Volstead. And here is a proceeding in whi(c:h the United States 
Government, on behalf of all the people, on behalf of the people 
who have these claims, brings a suit Now, the party against whom 
the suit is brought has ample notice of the fact that that is what it 
is seeking to establish, practically a determination in rem so far as 
all the others are concerned. It seems to me that if you can say it 
is prima facie evidence you may as well say it is conclusive evidence,. 
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as we say in those rem suits. It is true that when you come to intro- 
duce that in evidence you no doubt will have to show it has some 
bearing upon the case. I concede that the finding of fact in the 
establishment of that judgment may have no bearing upon certain 
claims while upqn others it may have a vei*y mfttetial Sliarmg. How- 
ever, I am not able to see that this covers it so very clearly. 

Mr. Floyd. Do you not think there is a very wide distinction be- 
tween declaring that the decree of a court in a suit brought by the 
Government against a corporation is conclusive evidence and de- 
claring that the failure of an individual to comply with certain re- 
quirements of the statute is conclusive of the facts ? 

Mr. Noble. I thuik there is a wide distinctioh, and I think that 
that is one of the distinctions meant to be pointed out. 

Mr. Floyd. I had reference to the decision of the court in the case 
you referred to a moment ago where Congress had passed an act in 
regard to a pardon, and in which there was a provision that if the 

Earty did not file some kind of a statement withm a certain time that 
e had not participated in the rebellion it should be cjMftclusive evi- 
dence that he had participated. 

Mr. Noble. Yes. 

Mr. Floyd. Do you not see a very marked distinction between Con- 
gress declaring that, kind of evidence conclusive and declaring that 
the solemn adjudication of a court by judgment may be made con- 
clusive evidence? 

Mr. Noble. As between the Government and the party, of course, 
it would be conclusive evidence, but the issues which are involved 
in the third-party suit are not the same. 

Mr. Floyd. It is only conclusive evidence as to those issues that 
were determined in the Government's suit. 

Mr. Noble. That is a question for judicial interpretation, as to 
whether or not it covers those circumstances ; that is, whether the 
issues that arise are the same. That is your judicial question, as to 
whether it is conclusive evidence or not. Is not that true always in 
the trial of a case where the court instructs that anything is conclu- 
sive evidence or rules as a matter of law upon the question before him 
because there is no doubt left ? 

Mr. Volstead. I think it is true that, in many instances, this kind 
of presumption will atid little when you come to try your suit, but 
to the extent that it establishes a fact in the suit of a private suitor 
it seems to me it might be introduced. 

Mr. NoBi^B. My suggestion is not that it should not ; my suggestion 
is that you should not attempt to characterize its legal effect. That 
was mv suggestion. I agree with you entirely; we are saying the 
same thing. 

Now, gentlemen, passing to tentative bill No. 2, it is provided "That 
the words ' every contract,' " etc., " shall be deemed to include anv 
combination or agreement between corporations, firms, or persons, 
i^tc, " for the following purposes." 

This bill again deals with ways and means of committing a cer- 
tarn 
ous 

Eage 
e put in after the T^^ord " between," so that it refers to competitive 
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corporations, because otherwise it may construe a case in which the 
parent company would 

Mr. McCk)Y (interposing). Would it not be better to say " poten- 
tial competing companies ^l 

Mr. Noble. No; because 

Mr. Volstead (interposing). That would almost leave it as it 
is now. 

Mr. Noble. I think it ought to be " competitive corporations." 

Mr. McCoy. Two companies might be on the verge of getting to 
the point where they felt they would have to compete and rather 
than do that they might want to unite, 

Mr. Noble. Yes. 

Mr. McCoy. They may gradually be working toward the other in 
a territorial way ; they have hot been competitors but they say they 
are about to become competitors, and rather than be competitors they 
want to unite. 

Mr. Noble. I do not know that you ought to forbid that in every 
instance ; I do not think that ought to be forbidden except, perhaps, 
in some cases where it comes within the general purview oi what we 
were discussing. 

Mr. McCoy. I did not say it should be, but your wording would 
make it appear that the corporations are actually competing. 

Mr. Noble. But if you attempt to define what the word "com- 
petitive" is you get into difficulties. 

Mr. McCoy. If you put in that word you have got to include a 
definition of it. 

Mr. Noble. Well, there may be something in that suggestion. 
That is one of the difficulties about attempting statutory definitions, 
it seems to me. 

Now, gentlemen, taking paragraph marked " First. To create or 
carry out restrictions in trade or to acquire a monopoly in any inter- 
state trade, business, or commerce," I would suggest that after the 
word " restrictions " there should be inserted the words " harmful 
to the public interest." It is not every restriction in trade that 
ought to be forbidden. Take the case of two competing stage lines 
serving a territory where the railroad is some distance from the vil- 
lage, neither one of them successful and neither one of them afford- 
ing satisfactory service. If you did not put in the words " harmful 
to the public interest," or similar words, they could not go into part- 
nership, although by having that privilege they might improve the 
service and give the public what it required. 

Mr. McCoy. Do you make any distinction between restraints of 
trade and restraints of competition? 

Mr. Noble. Oh, yes; there are many restraints of competition 
which do not amount to restraints of trade. 

Mr. McCoy. Would not that be just one of the instances which 
you have given, of two competing companies, neither of them doing 
a successful business; they restrain competition by going into part- 
nership but they may increase trade. 

Mr. Noble. Yes ; but the bill says " restrictions in trade." That 
is not restraint of trade ; there may be a restriction which is not a 
restraint of trade. Restraint of trade has a definite meaning in the 
law; restrictions in trade constitute a new set of words and will 
probably have a much wider significance. 
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Mr. YoiSTEAD. Would not this introduce the very element that has 
been so much commented on in reference to this Standard Oil Co. 
<iase, where the Supreme Court injected the word " reasonable " into 
the statute, and would it not let down the bars a good deal if you 
put in such a phrase as that ? 

Mr. Noble.. Harmful to the public interest. 

Mr. Volstead. Have we ever had any definition of the words 
^' harmful to the public interest " ? Would the courts know how to 
construe those words? 

Mr. Noble. They use the phrase; it has been in the law books for 
many many years. It was the whole basis of indictment in England 
before the Eevolution, and it is well known in the law now. Now, 
take the case^ — - 

Mr. Volstead (interposing). Might you not as well say "To cre- 
ate or carry out reasonable restrictions ' ? 

Mr. Noble. There is no doubt that there has been a certain amount 
of confusion between what the law is and the discussion of it in the 
public prints. Of course, there are loose expressions in the cases. 
We all know that the judges, in order to illustrate what they mean, 
sometimes use loose language; but the words, "Eestraint of trade," - 
""Harmful to the public interest," have been defined in the cases. 
Now, it is always a question of fact as well as a question of law in 
every case, and the court must determine it, or the court and jury, 
in every case, whether it does come within the meaning of harm to 
the public. Restriction in trade would have the effect of destroying 
or inhibiting allpartnerships in interstate business. It is a contradic- 
tion in terms to say a reasonable restraint of trade is harmful to the 
public ; that is a contradiction in words, and there can not be any 
such thing. If it is harmful it is not reasonable, and the Supreme 
Court did not say so. I guess you agree with me about that. The 
Supreme Court did not use the word "reasonable," in that sense at 
all; they used it ^n connection with the manner of construing the 
act-— the manner of getting at its meaning. 

. Now, the language as used in this paragraph is too strict, too broad. 
It means a great deal more than the restraint of trade which is the 
policy of the law as declared in the Sherman Act. It would make 
impossible a case of this character : Take two grocery stores on oppo- 
site comers which serve people in the same neighborhood. Under 
this language they could not unite, because that would be a restric- 
tion in trade, although it might be that they had to unite ; the person 
who owned one of the stores might die, and his family might want 
to dispose of the business to the man doing business on the other 
corner, but this would prevent, as the language now stands, such a 
disposition of the business. 

Mr. McCoy. In other words, you would apply it in the same sense 
you do the language forbidding the restraint of competition ? 

Mr. Noble. Yes ; it would have a meaning something of that type ; 
it might mean something of that sort. 

Mr. McCoy. And restraints of competition have always been legal — 
I mean some of them. 

Mr. Noble. Yes. 

Mr. McCoy. Partnerships, for instance. 

Mr. Noble. Yes ; and things of that character. Now, to pass to 
paragraph marked, " Second. To limit or reduce the production or 
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increase the price of merchandise or of any commodity." Well now, 
gentlemen, if that is done for the purpose of injuring a competitor 
or restraining his trade, that is against the law as it stands to-day ; 
and if it is not done for that purpose, it may be a perfectly legitimate 
and wise thing to accomplish. Take, for example, the case of a 
manufacturer whose business is growing; he has got either to build 
a new factory or buy one. Suppose he finds he can get another 
factory across the street or that by extending his own factory and 
moving the machinery from the other one into his factory he can 
operate more economically; but if he should do that, the combined 
factory might produce less than the two factories. There you have 
limited the production, and that is prohibited by the rigid words here 
used. Yet that is a perfectly legitimate thing. . 

Mr. Floyd. This prohibits all agreements. It refers to agree- 
ments. 

Mr. Noble. That would be done by an agreement. If he should 
agree to buy the factory from his competitor across the street, he 
would no doubt enter into an agreement that his competitor should 
not go into that line pf business for, say, 10 years, which is the ordi- 
naiy restrictive agreement made under such circumstances. Now, 
that would be made unlawful by this language. Yet that has been 
the custom and that has been allowed by law time out of mind. The 
Supreme Court has said that in individual cases of that sort that is 
perfectly legitimate, although if done as a policy for the purpose of 
injuring trade it might become harmful and might become unlawful. 

Mr. Floyd. Suppose instead of using the word " combination " we 
say " any contract or agreement between two or more persons " ? 

Mr. Noble. That would become exactly the same thing, because 
every sale is the result of an agreement and every lease is the result 
of an agreement. Now, the Supreme Court has in many cases held 
that such an arrangement is perfectly legitimate. 

Mr. Floyd. My construction of that language, if you substitute 
the word "contract " for the word " combination," is that it means 
simply this : That wTiere two or more persons, firms, or corporations^ 
acting as distinct entities, make an agreement for the purposes speci- 
fied it should be unlawful. 

Mr. Noble. But suppose they are acting as distinct entities 

Mr. Floyd (interposing). For instance, my idea of the meaning 
or intent of that provision is that it relates to two men who are en- 
gaged in a similar line of business, say, the grocery business, and 
who enter into a secret contract or agreement in regard to the busi- 
ness; while they do not consolidate or become one concern, they 
carry out that agreement in order to accomplish some specific pur- 
pose. 

Mr. Noble. Take the case that you have given ; take the two corner 
grocery stores that we speak of. Suppose they make an agreement 
that they will have a joint delivery service and that they will only 
deliver within a given territory. That would come within the lan- 
guage of that act. 

Mr. Floyd. What provision? 

Mr. Noble. To limit or reduce the production or increase the price 
of merchandise or of any commodity. To limit the production not 
only means to produce less, but to limit the distribution. 
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Mr. Floyd. I do not thixik it has any reference to the delivery of 
any commodity, but has reference to the output. 
- Mr. Noble. Yes; but of course it relates to that when it gets into 
interstate trade; it does not relate only to that which stands on the 
factory floor, but to that which has entered into trade. 

Mr. Floyd. I do not think it would affect that kind of transaction. 
I have never so construed the language. 

Mr. Peterson. Your idea is that it would require delivery as a 
part of production? 

Mr. Noble. Yes ; necessarily so, to get it to the consumer. 
, Mr. Floyd. The provision is "limit or reduce the production or 
increase the price of merchandise or of any commodity." I do not 
see how an agreement pertaining merely to the delivery of goods 
in a community or in interstate trade would reduce the production 
or necessarily increase the price. It might reduce the price by hav- 
ing joint delivery ; that might be the effect of it. However, I would 
understand that this language would apply in its broad sense to two 
or more concerns engaged in manufacturing or producing commodi- 
ties whenever they should enter into an agreement to reduce the 
output. 

Mr. Noble. Very good. Then, if you do that, why not amend the 
section so as to make the point clear, if that is what the section is 
intended to mean, by saying in any manner harmful to the public 
interest. Then you clear away the ambiguity. 

Mr. Volstead. I would like to know whether you have any cases 
that define what that means — ^harmful to the puolic interest. 

Mr. Noble. I will cite them to you. 

Mr. Volstead. I do not remember having run across that expres- 
sion to any great extent. Of course, it has been used incidentally, 
but it has not been defined in such a way as enables me to know 
where the demarcation would be. 

Mr. Noble. Of course, the line of demarcation is in the mixed 

question of law and fact, as we know. But I would be glad 

. . Mr. Volstead (interposing). Of course, restraints of trade have 
been defined from time to time by the courts, but I do not remember 
ever having seen any definition of that expression. It seems to me, 
unless there is some definite holding on the proposition, that we 
should inject an element of great uncertainty hj using those words, 
and it seems to me that if we put those things in we would practi- 
cally wipe out the Sherman Antitrust Act. 

Mr. Noble. Oh, no. The Sherman Antitrust Act has been passed 
upon by the courts time and time again. The courts have pointed 
out those incidental restraints which do not harm the public inter- 
est. Now, the line of demarcation is, of course, that when they do 
harm the public interest, then they are inhibited. 

Mr. McCoy. Can you give an instance named by the Supreme 
Court where a restraint of trade — ^not a restraint of competition — 
was indicated not to be harmful to the public interest ? 

Mr. Noble. No, sir. 

Mr. McCoy. I understood you to say just now that the Supreme 
Court had pointed out certam instances of restraint of trade and 
said that they were not harmful to the public interest. 

Mr. Noble. I misimderstood your question. 



li 
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Mr. Volstead. Are there not a number of instances in which the 
Supreme Court has practically said they did not have anything to 
do with the question whether they were harmful to the public interest 
or not ? 

Mr. Noble. Some of the instances that the Supreme Court re- 
ferred to in the case of Hopkins v. United States and again in the 
case of United States v. Joint Traffic Association 

Mr. McCoy (interposing). Were those cases in relation to the 
restraint of trade or restraint of competition ? 

Mr. XoBLE. Now, you get to a question of tertninology. They 
said they were not restraints of trade which were inhibited by the 
act; in other words, they were not restraints of trade which are 
harmful to the public interest. For example, the court said: 

To treat as condemned by the act all agreements under which, as a result^ 
the cost of conducting an interstate commercial businesis may be Increased 
would enlarge the application of the act far beyond the fair meaning of th^ 
language used. There must be some direct and immediate effect upon inter- 
state commerce in order to come within the act. 

In other words, if the effect is incidental, not direct; if it is not 
immediate, it would not come within the meaning of the language 
" restraint of trade." 

Mr. McCoy. The effect of what kind of an act? That is what I 
want to bring out — whether it was an act in restraint of trade or stn 
act in restraint of competition. 

Mr. Noble. It may be that the line of demarcation you are indi- 
eating is that those things which are merely in restraint of cottl- 
petition and which do not amount to a restraint of ti*ftde are not 
harmful. Is that what you mean ? 

Mr. McCoy. That is about it. In other words, I can not conceive 
of any restraint of trade being harmless. I think that every restraint 
of trade is harmful, and I think Congress, in passing the Sherman 
Act, meant to say so, but I think there are restraints of competition 
which are beneficial. 

Mr. Noble. That may be a very good line of demarcation. It maV 
be that that might describe it if the terminology were correctly used. 

Mr. McCoy. Mr. Stanley has proposed an amendment to the Sher- 
man law relating to every contract which in any degree is a restraint 
of trade. In other words, he wants to make " every^' mean just what 
" every " does mean when you look at the definition and read it. 

Mr. Noble. You have done the same thing in paragraph 4 of this 
bill. Paragraph 4 of this bill says: 

To malie any agreement, enter into any arrangement, or arrive at nny under- 
standing by which they, directly or indirectly, iiiidertalce to p^e^ent a ffee and 
mirestricted competition among themselves or among any purchasers or con- 
sumers in the sale, production, or transportation of any product, article, or 
commodity. 

Mr. McCoy. That provides for "competition"? 

Mr. Noble. Yes. 

Mr. McCoy. And if that fourth section had said, "to prevent a 
free and unrestricted trade," I should not have any objection to it. 

Mr. Noble. If it had said " a^eements to bring about restraint of 
trade " then it would not be objectionable. 

28273— PT 23—14 3 
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Mr. McCoy. But as it stands to-day I can not imagine myself 
voting in favor of it. 

Mr. Noble. No, It inhibits all of the things which I have just 
read from the Supreme Court decision, which are perfectly legiti- 
mate. And I have, of course, given only some few illustrations. 

Mr. McCoy. And prevents the formation of partnerships. Mr. 
Untermyer has said, and I agree with him, that it would prevent 
the formation of a partnership. 

Mr. Noble. Absolutely it would prevent a partnership, such as, 
I understand, any partnership engaged in interstate trade. 

Mr. McCoy. Surelj^. Two hat manufacturers, for instance, work- 
ing independently, might decide, for good reasons, that they would 
like to form a partnership; but this would prevent their doing so 
although trade might be increased instead of restrained. 

Mr. Noble. Yes. As you gentlemen know, the marriage of fam- 
ilies often results in the formation of partnerships in various lines 
of business, but this would prohibit that. 

Now, what I have said about paragraphs 1 and 2 applies, of course, 
to paragraph 3, which is, "to prevent competition in manufactur- 
ing, making, transporting, selling, or purchasing merchandise, 
produce, or any commodity." What is desired there is an amend- 
ment so that it shall relate to restraints of trade, after the word 
" commodity." 

Mr. Floyd. You say that paragraph 4 prevents partnerships. 
That provision is copied from the New Jersey statute. Do you 
contend that you can not lawfully form a partnership in New Jersey 
under the language of that statute? 

Mr. Noble. I have not that language before me, and I would not 
want to answer that question without examining the language. 

Mr. Floyd. My recollection is that it was copied from the New 
Jersey statute. I understand all follow the New Jersey statutes in 
the main. I do not construe it to affect partnerships, but, as I stated 
a moment ago, I understand it intends to prevent contracts for these 
purposes between two or more corporations, individuals, or concerns 
that are acting independently; that is, to prevent the making of 
agreements of that kind. 

Mr. Noble. But that is what a partnership is. 

Mr. Floyd. It becomes one concern when a partnership is formed. 
Mr. Noble. So it may be a combination, because when one com- 
pany buys out another company it becomes one concern. 

Mr. Floyd. That is so if you use the word " combination " as it is 

written, but the word " combination " in that sense is not used in the 

New Jersey statute. It says " contract or agreement " in the New 

Jersey statute. 

Mr. Noble. Well, I have read that act, but it has been some time 

Mr. Floyd. It says " contract or agreement," while in this tentative 
draft the word " combination " is used. If you leave the word " com- 
bination " in there it may be susceptible of that construction. 

Mr. Webb. Here is the New Jersey statute to which you refer, I 
presume : 

To make any agreement by which they directly or indirectly preclude a free 
and unrestricted competition among themselves, or any purchaser or consumer, 
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in the sale or transportation of any article or commodity, either hy pooling, 
withholding from the market, or selling at a fixed price, or in any other manner 
by which the price might be affected. 

Mr. Noble. Of course, that is quite different from this. 

Mr. McCoy. It is more drastic ? 

Mr. Noble. Yes. 

Mr. Volstead. Do you know whether this New Jersey statute has 
ever been in the courts ? 

Mr. Noble. I am not familiar with any case containing it. 

Mr. McCoy. No; but a member of the Assembly of New Jersey 
instroduced a resolution the other day for the purpose of ascertain- 
ing why the Attorney General had not undertaken to enforce those 
acts of the 1913 legislature. 

Mr. Carew. Mr. Volstead, you said you had a law in Minnesota 
similar to the one that was discussed here this morning ? 

Mr. Volstead. We have a law similar to section 9. 

Mr. Carew. Has that been enforced? 

Mr. Volstead. Yes ; it has been enforced against the Standard Oil 
Co. That has been in the United States Supreme Court and held 
constitutional. 

Mr. Carew. Has it been enforced otherwise? 

Mr. Volstead. Oh, I do not suppose it has been enforced to any 
great extent. It has been on the statute books, but I have not paid 
much attention to it since I have been here. 

Mr. Noble. Now, gentlemen, I think if those provisions are to 
stand they ought to be amended in the manner I have suggested. 

Now, passing over to the penalties attached, and the language of 
section 6. I do not think it will be effective in any of these defini- 
tions; that is, I do not think it will accomplish the purpose that is 
meant. The courts will undoubtedly find on the part of Congress 
an evidence of congressional intent, congressional construction of 
its own laws, which will narrow the instances in which prosecutions 
may be had under the Sherman Act. I believe that is a grave ob- 
jection to the legislation. 

With respect to the penalties, gentlemen, I want to say one word. 
I think the Sherman Act has got, to use the vernacular, "teeth in 
it," and I doubt whether to attempt to increase the crimes would not 
do a grave injury to the business enterprise of the country. For a 
man to have hanging over his head the possibility of committing a 
crime in doing business in the way it has been done generation after 
generation is a matter of very doubtful wisdom. The producing 
classes of this country, the farmers and the manufacturers, are the 
bone and sinew which make our country grow. It is the pioneer 
that makes business grow. He tries new things, new methods of get- 
ting results ; and to prescribe that certain methods, which have been 
open to business men from time inmiemorial and which are the 
world's custom, shall be unlawful, whether the result which they 
produce is harmful or no, would do a grave wrong. And, further- 
more, it is unnecessary, because the Sherman Act, when applied, is 
effective. The decisions of the courts are clear, and it has been ef- 
fective. The change in public view toward this kind of thing in 
the last few years is marvelous. Instead of having the country try- 
ing to evade the law, as it is charged, I think you gentlemen will 
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agree with me that the sentiment of the country is to obey the law. 
If you pass new laws which create difficulties, which are artificial, 
and which do not go to the result but which go merely to the means, 
you will produce a condition where men are thrown into doubt and, 
perhaps, evasion. 

The language of the bill relating to holding companies have not 
been, so far as I know, drawn or determined upon; at least, I have 
not seen it. 

Mr. Morgan. I would like to ask you about the Sherman law. 
You have just stated that the tendency now is to obey the law. Do 
you mean by that that at the present time there are no prominent 
combinaions being formed, and that that tendency or drift of busi- 
ness has ceased? 

Mr. Noble. I think the tendency distinctly is to follow the de- 
cisions of the courts with all sincerity. 

Mr. Morgan. But is it a fact that they are not now forming combi- 
nations as they did a few years ago? 

Mr. Noble. Within my laiowledge, that is not going on. 

Mr. Morgan. What proportion of the present business concerns — 
of course, this is merely a matter of opinion — will probably be dis- 
solved under the Sherman Act in the next five years? What pro- 
portion of the business of the country is unlawful under the Sner- 
man law? 

Mr. Noble. I could not answer that question, sir. 

Mr. Volstead. That is an economic rather than a legal question, 
is it not? 

Mr. Noble. Yes. 

Mr. Morgan. Well, I do not know. 

Mr. Volstead. That is, under the present law, I mean? 

Mr. Noble. I think that a great deal of the discussion which has 
called things lawful or unlawful and called them combinations is 
because of a misconception of what the result has been and what the 
facts really are. Take, for example, the Northern Securities case. 
That was clearly an illustration tnat the result which was brought 
about was unlawful, although I suspect that almost any lawyer in 
this room would have held that every step was lawful. However, 
the result obtained was wrong and unlawful within the meaning of 
the Sherman Act. 

Now, all holding companies, gentlemen — and that is what these 
combinations are characterized as being in many instances — are not 
bad. You gentlemen remember the case that Mr. Proctor brought to 
your attention — the Gulf Enterprise Oil Co. That was one illus- 
tration. Holding companies have financed lighting companies all 
over the country. For example, you take a group of villages having 
electric-light plants or gas plants and no one of them able financially 
to extend their operations or to secure the capital necessary to pro- 
duce their gas or their electricity economically. Under those cir- 
cumstances the method is and has been to buy up the stocks of the 
ones that are conveniently situated and turn those stocks into a hold- 
ing company, and that holding company, because of its larger com- 
mand of resources, is able to finance and get money enough, through 
the sale of its securities, to build a central plant or to enlarge one of 
the central plants and supply all the gas or electricity to the com- 
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munity at a better rate in price, better service, more current, and in 
every way more satisfactory to the public. 

Mr. McCoy. Why not buy out the companies, in a supposed case 
of that kind ? 

Mr. Noble. A good many of them have public franchises. You 
mean to buy them out and amalgamate them ? 

Mr. McCoy. Yes ; to make one company instead of having holding 
companies. 

Mr. Noble. A good many have public franchises, and it would be 
impossible to do that, a^ a matter of law, without the consent of the 
city, and that might not be possible to obtain. 

Mr. McCoy. Then you immediately get into a question of public 
policy. Why should we leave the law so that corporations can do 
indirectly what they are not allowed to do directly ? 

Mr. Noble. Is that the question? That is not the question as I 
conceive it. 

Mr. McCoy. Here are a lot of gas companies operating independ- 
ently, and it may be a good thing for them to be taken intor one com- 
pany, and, perhaps, the best way would be the purchase by one com- 
pany of all the companies and the elimination of the stock holdings 
separately. But you say they may have a public fl*anchise and can 
not get the consent of the public officials. Now, the reason why they 
can not get it, we are bound to assume, is because it would be a bad 
public policy to give that consent. 

Mr. Noble. Let me answer that question, if I may. The illustra- 
tion I gave, of their being unable to get the consent of the city, is not 
the only illustration. There might be other excellent reasons. For 
example, they might not be able to buy all the stock; they might 
mei*ely be able to get enough to hold a lease ; they might not be able 
to purchase all of the stock and, as I say, might take a lease or 
might be able to get merely a contract. Now, all of those things 
would make it impossible to amalgamate them into one company, 
even though the public authorities were entirely willing. But yotj 
gentlemen must not assume that it is against public policy in a 
given locality if consent is not given, because we are all familiar 
with the difficulties of getting action through local boards. They 
are surrounded with difficulties which do not relate at all to ques- 
tions of public policy. 

Mr. Morgan. Is it not a fact, in many cases, such as you have 
mentioned, that holding companies buy up a mimber of those public- 
utilities companies, and that that has been the very means resorted 
to by those companies in getting a larger capital than they deserve 
or should have, and in that way fleece the people and make big 
profits? Has that not been resorted to in those cases, and is not 
that what the people are grumbling about ? 

Mr. Noble. I think the people are now protected in that by the 
State public-service commissions. 

Mr. Morgan. Suppose a New Jersey company should buy a com- 
pany in Ohio or West Virginia, you do not meari to say that the 
State of Ohio could control that New Jersey company, do you ? 

Mr. Noble. Did you say the New Jersey company was doinor busi- 
ness in Ohio ? 

Mr. Morgan. Yes. 
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Mr. Noble. Well, the New Jersey company could only come into 
the State of Ohio and do business on such terms as the State of Ohio 
provided. 

Mr. Morgan. I suppose that is true. 

Mr. Noble. Now, gentlemen, I am not holding any brief for hold- 
ing companies. Do not misunderstand me; that is not my point 
at all. 

Mr. Peterson. I would like to ask you a question in relation to 
these definitions. You say you would add to them " contrary to the 
public interest." Now, would not that tend to limit the Sherman 
Act, remembering that that was the very defense the Standard Oil 
Co. made in that case. They said, "We have not interfered with 
the public interest, but, on the contrary, we have promoted the 
public interest by making our production cheaper." If you added 
the words you suggest would not that limit the Sherman Act? 

Mr. Noble. No, sir; in the case you mentioned the court held 
specifically that they had injured the public interest. There are 
many considerations 

Mr. Peterson (interposing). But, mind you, at that time they 
contended that the clause which you ask to have put in should be 
read into the act. 

Mr. Noble. I do not ask that that be read into the act, sir. I say 
that if you pass these proposed restrictions, which do not deal with 
restraint of trade but deal with restraints of competition, you are 
broadening the Sherman Act, you are extending it. Now, if I 
understand the bills correctly, the purpose is merely to give certain 
definitions to the law as it now stands, not to change the law. 

Mr. Peterson. That is our purpose. 

Mr. Noble. If you do those things, my point is that you change 
the law, unless you make it clear that all you are attempting to do 
is to apply those things to restraints of trade. 

Mr. Peterson. You were suggesting amendments to these defi- 
nitions. 

Mr. Noble. So as to make them apply to restraint of trade. 

Mr. Peterson. When harmful to the public interest? 

Mr. Noble. Yes; because you use the word "competition" and 
other words of that character. If you will confine it to the lan- 
guage of the • Sherman Act you will find your definitions are not 
necessary, I submit. 

Now, gentlemen, to go back to the question of holding companies. 
That is a question of means again, but what you want to get at is 
the result. If it can be provSl that through a holding company, 
or any other device, you have restrained trade, of course, that falls. 
The Northern Securities case is the best illustration of it. But 
there are numerous cases where, it seems to me, a holding company 
is necessary. I have in mind a firm which was established 60 or 70 
years ago by the father of the present owners. It is one of the 
big enterprises in the United States. It undertakes great public 
contracts and carries them out. It is a great manufacturer. 

Now, in order to do business in the various parts of the country 
and comply with local State laws they have organized subcompanies 
in many States ; they hold the stock of those subcompanies so that in 
that sense they are a holding company. That is their method of 
transacting business. Your act when it is drawn should not provide 
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for companies having snbcompanies. Take this same concern. It 
has invested money from time to time in the stocks and in the bonds 
of other companies, of railroad companies, of street-railway com- 
panies, of public utilities. Now, they will understake a contract 
which involves ten, fifteen, or twenty millions of dollars and they 
have got to have resources to undertake the contract; they must have 
their surplus invested, and they are a holding company of those 
securities. If you oblige them to distribute those securities and not 
hold those securities they can not undertake these big undertakings. 

Mr. McCoy. Would you say a holding company existed when one 
corporation bought the stock of another, no matter what the extent 
of it was? 

Mr. NoBLiE. No. I do not know what you gentlemen are going to 
define as a holding company. I suppose what you are going to de- 
fine as a holding company is one that is not an operating company. 
It seems to me a holding company is one which merely holds the 
stock of another company and does not operate. 

Mr. Volstead. I presume that company could invest in bonds in- 
stead of stocks, could it not? 

Mr. Noble. But stocks are much more readily saleable than bonds. 
If you have got to command large capital you can not always com- 
mand it through the ownership of bonds. You might not be able to 
borrow as readily, and bonds are not saleable like stocks. 

Mr. McCoy. Would you say a sufficient definition of a holding 
company would be one whose principal or actual business was the 
holding of stocks? 

Mr. Noble. That is undoubtedly the common acceptation of the 
term " holding company." But it seems to me, gentlemen, you have 
^ot a broader question than that. I would go a step further. I pre- 
sume what you want to do is to prevent the possible deception of the 
public by holding companies; that you desire to have known those 
with whom purchasers are doing business in order to clear up any 
possible deception in competition. It does not matter, if that be 
your object, whether the stocks, or a part of the stocks, be held by 
one company or be owned by individuals, so long as the public knows 
with whom the dealings are carried on. Suppose the case that I 
have given of this great manufacturing company, with its several 
subcompanies. Suppose that all those subcompanies are obliged to 
state that they are branches of the parent company ; suppose operat- 
ing companies, whose stocks are held by the holding company which 
does not operate, were obliged to publish on all their literature that 

foes to the public, " Our stock, or such a percentage of our stock, is 
eld by ' X ' holding company." The public is informed and the 
apparent competition no longer deceives anyone, and you know with 
whom you are dealing. 

Mr. Volstead. Would not the suggestion be immediately made that 
that kind of a provision was unconstitutional? 

Mr. Noble. That objection was met, I think, was it not, in the case 
where Congress required the newspapers and magazines to publish 
a list of their bondholders? 

Mr. Volstead. Has that case been decided ? 

Mr. Noble. Yes; it was decided adversely to the newspapers, and 
the law was upheld. I do not know what your plan is, but you ought 
not to prevent a successful man from investing his money in the lines 
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of business he is acquainted with. Take, for example, a man who has 
grown up in the steel business. He is informed upon that industry 
and he ought not to be compelled to go and invest his capital in 
watclmiaking or in the silk business; he knows nothing about those 
things. He ought to be allowed to invest it in the lines of business 
about which he is informed. If you legislate with respect to holding 
companies, it seems to me that the evil which you want to correct is 
the one which gives apparent competition through holding com- 
panies when the competition does not exist or exists only in a modified 
form. 

Mr. Volstead. Is not this true, however, that these companies, by 
reason of this method of acquiring stock in other companies, become 
so large that they are, in many instances, monopolies ? I am not sug- 
gesting that I am ready to get rid of the holding companies, but is 
not that true? 

Mr. Webb. His idea is that you could break them up under the 
Sherman law. 

Mr. Volstead. I do not see any prospect of breaking them up just 
now. 

Mr. Noble. It was done in the Standard Oil case and in the 
Tobacco case. 

Mr. Volstead. They are practically monopolies now. 

Mr. Noble. And in the Northern Securities case. 

Mr. Volstead. That case did not affect the situation at all, although 
probably it did give us some valuable principles of law. 

Mr. Noble. The decision is all right. 

Mr. Volstead. Yes; the decision is all right, and that is about all 
we got out of it. The real combination was never attacked in that 
case; the real combination exists to-day and has existed ever since. 
It was valuable to this extent, that it gave us something new by way 
of principles of law which no doubt had a deterrent effect upon 
others in forming corporations of that kind, because I presume if no 
decision of that kind had been rendered we probably should have had 
practically all of our railroads combined in various holding com- 
panies. 

Mr. Noble. I think that is met, Mr. Volstead, however, by the 
present provisions of the Sherman Act, and that it is merely a ques- 
tion of the enforcement of it. 

Mr. Volstead. I do not see anything that will ever disturb condi- 
tions, regardless of anything suggested so far. 

Mr. Noble. Take the Terminal case at St. Louis. That is one of 
the best illustrations that the courts are enforcing the law. There 
was a case where 

Mr. VoLSTEVAD (interposing). That was a case of combination be- 
tween various interests, but here is a proposed combination of manu- 
facturers into one industry. 

Mr. Noble. That was a holding company. In the Missouri Termi- 
nal case they were all held in one company. 

Mr. Volstead. I know. But take a case where you combine prac- 
tically everything into one industry. How are yom going to break 
it up when you have combination without contract, because that is 
practically what it permits ? When you allow one corporation to buy 
the stock of another corporation you have a combination without 



TEUST LEGISLATION. 991 

contract and practically without any violation of the Sherman Anti- 
trust Act. 

Mr. Noble. I will say to you that if companies were allowed to 
combine only where they pay for what they buy with money or 
maturing obligations it would be a sounder basi^ of economics. 
Furthermore, if the provisions of these bills, opening up rights to 
sue, became law, do you not further accomplish the end you have in 
view ? Is not that the purpose of Senate bill 1036 ? 

Mr. Volstead. Can you suggest some method by which we can pre- 
vent absolute monopolization in various lines by these holding 
companies ? 

Mr. Noble. I think the suggestion which I have just made is an 
answer to your question, sir. My view is that this would aid the 
growth of business normally and would retard and perhaps tend to 
prevent harmful combinations. 

Mr. Morgan. Would not that method, however, very often prevent 
combinations which would encourage and help trade? 

Mr. Noble. That might be, but if properly safeguarded it should 
not prevent or retard sound economic expansion of business. 

Mr. Volstead. The old English law forbade anything of that 
kind; it prohibited the English corporations from buying the stock 
of oth^r corporations, and I do not know but that is still the English 
law. Of course, in this country there has grown up a contrary 
practice. The greed of some of our States to get money out of 
charters has resulted in those States giving them all the powers pos- 
sible, and practically nullified the effect of the Sherman Anti- 
trust Act. 

Mr. Noble. Now, I have a suggestion to make as to the bill ])ro- 
hibiting interlocking directorates. The first section simply prohibits 
certain classes of people from being directors and officers of public- 
service corporations. Now, why does not that merely build up 
dummy directorates? Why do you not fix responsibility by saying 
that everybody who has stock enough by a cumulative system of 
voting to be a director has got to be one? If it is desired to fi:c 
responsibility I would suggest that is the way to do it. But the 
way provided here will merely build up a system of dummy directors. 

There is one furth^ thing I would life to say in regard to the 
interstate trade commission bill. I think the true way to meet the 
difficulty which you gentlemen are trying to solve is to create a 
court, or a body with quasi judicial functions, to which public men, 
business men, may resort. The President in his message said that 
the business men "desire the advice, the definite guidance and in- 
formation, which can be supplied by an administrative body, an 
interstate trade commission." 

The best way to make that effective is by not having a commission 
that is merely ex parte — one which goes out to see what it can find. 
What would be elective would be a body that will be responsible, 
where all persons who want to be heard can be heard; where busi- 
ness men can go, present their matters, be heard, and get definite 
guidance and advice. I do not mean to take away from the courts 
any of their present jurisdiction or to take away any of the present 
activities of the Attorney General or the several district attorneys, 
but if you will extend, for example, the jurisdiction of the Court 
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of Customs Appeals or create another body where investigations can 
be had upon the request of the parties themselves, upon the request 
of the Attorney General, or upon the filing of duly verified peti- 
tions, and where both parties — the parties themselves and representa- 
tives of the Government — can be heard, you will create a body that 
will have the confidence of the public and one which will build up 
a system of rules and definitions based upon actual cases. If you 
have a court of that sort it will only be a matter of a year or two 
until the cloud which people talk about will be cleared away. 

I do not propose a court which shall give immunity; that is not 
my point at all, but a body to which business men may go with 
their affairs, have them heard, and learn where they stand ; where 
they can get definite guidance and advice; where they can come in 
of their own motion, and which body can also act of its own motion 
or as suggested. I do not propose that such a body shall oust the 
Attorney General or the courts. It seems to me that if you create 
a commission which is ex parte in its character, it will not command 
public confidence. I respectfully submit to you that you should 
create a court which will proceed upon substantial and simple but. 
nevertheless, judicial lines. If you do thatj such a commission will 
work out the definitions which you gentlemen are trying to formulate 
Rpon a safe basis, upon a basis resting upon actual facts, and the 
public uncertainty which the President refers to will cease, because 
the people will have the right to come in and get the definite guid- 
ance and advice which he refers to. This suggestion is more fully 
stated in the memorandum I am filing with the committee. 

Gentlemen, I thank you. 

(The memorandum submitted by Mr. Noble is as follows:) 

To the Chairman and Members of the Judiciary Committee of the House of 
Representatives : 

The proposed tentative bills before the committee on trust legislation suggest 
the making of certain definitions and other provisions supplemental to the 
Sherman Act. 

That law is a great piece of remedial legislation, which has the support of 
public opinion and of the courts, and has had the advantage of judicial and 
administrative interpretation and of application to business affairs for nearly 
a quarter of a century. 

The more recent decisions have dealt with such large interests, such great 
factors in our business enterprises, that they have excited the discussion as well 
as the wide interest of people generally, and those discussions have accordingly 
taken a wide range. Much of the discussion has been by interested laymen 
who have been in reality discussing what is essentially a question of law. 
requiring a scholarly appreciation of the common law relating to restraints of 
trade; and, accordingly, it Is believed much misapprehension of the true scope of 
the Sherman Act has arisen in the public mind. 

Restraints of trade, where the public interest is concerned, have been the 
subject of judicial decisions in England and in this country for centuries, and 
the law relating to the subject is clearly understood by the courts and by 
lawyers. 

The Sherman law was intended by its framers, as the discussions in Congress 
disclose, as an enactment by the Congress which would make the common law 
relative to restraints of trade and attempts to monopolize applicable to our 
Federal jurisdiction. The recent decisions of the Supreme Court and of the 
other Federal courts have made it clear that the intention of the framers is 
now fully realized by the courts, and the results of those decisions have 
demonstrated that wherever the public interest is involved the courts are fully 
protecting it. No language could be plainer than that employed in the Sherman 
Act — that where the public interest is concerned the acts of private individuals 
must give way to that interest. 
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Restraints of trade and attempts to monopolize which harm the public are 
clearly prohibited by the Sherman Act. The result which the law wishes to 
attain is the prevention of harm to the public interest; but the right of free- 
dom of contract is quite as important to preserve as any other of our great 
rights, so long as that freedom of contract does not invade the public interest 
and do harm to the public. 

The decisions of the Supreme Court and of the other Federal courts do not 
hold that restraints of trade or attempts to monopolize can be reasonable or 
unreasonable. What they hold may be shortly stated: That it matters not by 
what contracts, by what devices, by what conspiracies, by what combinations, 
restraints of trade harmful to the public are brought about, they are all un- 
lawful. The question of reasonable or unreasonable is not applicable to a dis- 
cussion of whether the restraint produced, If harmful to the public, is reason- 
able. That is a contradiction in terms. Every restraint which is harmful to 
the" public interest is unlawful. 

The restraints of trade which are permissible as part of the freedom of 
contract are those which do not harm the public interest and which are 
reasonably designed to effect the object which the contracting parties seek to 
accomplish. 

Whnt constitutes such restraints of trade and attempts to monopolize as are 
inhibited by the Sherman Act is always a mixed question of fact and law. 
As was said by the Supreme Court in Hopkins v. United States (171 U. S., 
578, p. 592) : 

" To treat as condemned by the act all agreements under which; as a result, 
the cost of conducting an interstate commercial business may be increased 
would enlarge the application of the act far beyond the fair meaning of the 
language used. There must be some direct and immediate effect upon inter- 
state commerce in order to come within the act." 

And again in United States i?. Joint Traffic Association (171 U. S., 505, at 
p. 567) : 

« * ♦ * ^e might say that the formation of corporations for busi- 
ness or manufacturing purposes has never, to our knowledge, been re- 
garded in the nature of a contract in restraint of trade or commerce. The 
same may be said of the contract of partnership. It might also be difficult 
to show that the appointment by two or more producers of the same person 
to sell their goods oh commission was a matter in any degree in restraint of 
trade. 

"We are not aware that it has ever been claimed that a lease or purchase 
by a farmer, manufacturer, or merchant of an additional farm, manufactory, or 
shop, or the withdrawal from business of any farmer, merchant, or manufac- 
turer, restrained commerce or trade within any legal definition of that term; 
and the sale of a good will of a business with an accompanying agreement 
not to engage in a similar business was instanced in the trans-Missouri case 
as a contract not within the meaning of the act, and it was said that such a 
contract was collateral to the main contract of sale and was entered into for 
the purpose of enhancing the price at which the vendor sells his business." 

The growth of business requires extensions. Any manufacturer may have 
to build new factories; any merchant may have to build new stores; and if 
his business justifies such extensions he may bring them about through cor- 
porate forms, through partnerships, or through any other of the methods known 
to the law. He may buy out the factory. of a competitor. He may buy out the 
business of a competitor and take a restrictive covenant collateral to the main 
contract for the purpose of enabling him to get in the good will and all the 
benefits flowing from his purchase. There may be the making of many con- 
tracts which, under a given set of trade conditions and made for a given set 
of purposes, are perfectly lawful, whereas exactly the same combinations, 
the same partnerships, and the same contracts, if made under dift'ereut trade 
conditions and for different purposes, would be unlawful. So an attemiJt to 
say that the making of all combinations, of all partnerships, or of all con- 
tracts which in any way restrict free and unlimited competition or 
which restrict trade is unlawful, is to extend the common-law doctrine 
in respect to restraints of trade and attempts to monopolize and to enlarge 
the meaning of the Sherman Act to such an extent as will make combinations, 
partnerships, contracts, and the normal and healthy growth of industry, which 
are utterly without harm to the public, unlawful. 

The difficulty, as before stated, is in the necessarily mixed question of law 
and fact which arises in every case ; and this necessarily involves judicial deter- 
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mination in each case. As was said by one of the gentlemen who appeared 
before the committee, the courts must exercise " common sense " in dealing with 
the question. That is nothing more or less than saying that the courts must 
analyze the mixed question of fact and of law, and, when those facts are under- 
stood in respect to the public interest, apply the law, condemn the acts if the 
public interest is harmed, and declare lawful the contracts and acts inrolved if 
the public interest is not concerned. 

The object in making this preliminary statement is to indicate the belief that 
the recent decisions of the Supreme Court have broadened and not narrowed 
the meaning. of the Sherman Act, have brought within its scope clearly all 
arrangements, combinations, or devices which are harmful to the public inter- 
est, and that the contrary view, sometimes popularly expressed, is based upon 
a misconception of the true meaning of those decisions and their effect upon 
the act. 

Tentative Bill No. 1 — Committee Print. 

This bill proposes to add sections 9, 10, 11, 12, and 13 to the Sherman Act. 
This bill and bill No. 2 provide, among other things, for certain definitions. It 
may be properly observed, before taking up the details of the bills, that defini- 
tions enacted into law themselves require definition when it comes to applying 
thof^e definitions to the facts in a case. 

Furthermore, it is suggested by the bills to prohibit the use of certain means 
whereby a result may be brought about ; and certain means, certain contracts, 
certain combinations, etc., are specifically condemned. If it shoulr turn out 
that these means and these combinations produce results which are not harmful 
to the public interest, then the bills will work harm and not good; and it is 
suggested that therein lies a fundamental difficulty. It is a fallacy to attempt 
to prohibit the use of means whereby a result may be brought about. For ex- 
ample: Murder is prohibited, but murder may be brought about through many 
different kinds of means or methods, which means or methods may be used for 
entirely innocent purposes and to produce a good result. To prohibit those 
means or methods simply because a person may wrongfully use them to commit 
murder is clearly not in the public interest. Strychnine, opium, cyanide of 
potassium are all poisonous drugs and are frequently the means of saving life, 
but if given unduly will produce death. By these means murder may be 
committed. 

The bills under consideration, to extend the simile, prohibit absolutely the use 
of strychnine, opium, or cyanide of potassium for fear that some one, by their 
wrongful use, may produce trade death. 

The Sherman Act as it stands absolutely prohibits all those restraints of 
trade and attempts to monopolize which produce trade death or harm to the 
public, and it does not matter by what means, by what devices, or by what 
methods the result may be accomplished. 

In every case where the courts are called upon to pass upon the contracts, 
combinations, etc., of business men, they must first examine the contracts, 
combinations, etc., the acts of the parties under them, and come to a conclusion 
of fact as to whether, upon the application of " common sense," they are wrong- 
fully directed and harmful to the public, and then the law must be applied. 
With the facts determined the law is clear. 

section 0. — discrimination in price. 

" Sec. 9. That it shall be deemed an attempt to monopolize trade or com- 
merce among the several States, or with foreign nations or a part thereof, for 
any person In interstate or foreign commerce to discriminate in price between 
different purchasers of commodities in the same or different sections or com- 
munities, with the purpose or intent to thereby injure or destroy a competitor, 
either of such purchaser or of the seller: Provided, That nothing herein con- 
tained shall prevent discrimination in price between purchasers of commodities 
on account of differences in the grade, quality, or quantity of the commodity 
sold, or that makes only due allowance for difference In the cost of transporta- 
tion : And provided further, That nothing herein contained shall prevent per- 
sons engaged in selling goods, wares, or merchandise in interstate or foreign 
commerce from selecting their own customers, but this provision shall not au- 
thorize the owner or operator of any mine engaged in selling its product in 
interstate or foreign commerce to refuse arbitrarily to sell the same to a 
responsible i)erson, firm, or corporation who applies to purchase." 
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Suppose A owus a factory in New Jersey, where the prices of coal, laboi. nad 
pig iron are high, and a fjiororv iu Miss«iuri, where the prices of coal, labor, 
and pig iron are materially lower than in New, Jersey. Must A sell everywhere 
at a fair profit upon his New Jersey cost price, or may he sell in such sections 
as he can reach by freight from New Jersey at a fair profit upon his New 
Jersey cost price, and for such regions as he can reach from Missouri by freight 
at a fair profit upon his Missouri cost price? Shall the public be deprived of 
the lower price which he can make upon his Missouri factory because of its 
favorable location? It seems clear that this would result if .section 9 be 
enacted and he were to sell at his Missouri cost, plus a fair profit; for he 
would, of course, absorb all the trade in that region. Competitors located else- 
where, where the unit of cost is higher, would be utterly driven out. And for 
A to trade habitually, as Indicated, from his Missouri factory with the result 
mentioned, would be evidence of intent or purpose to injure or destroy a com- 
petitor within the language of the act. 

One effect of the enactment of section 9 would be clearly to deprive a manu- 
facturing corporation, having various factories located with respect to the 
trade in various communities, of the opportunity to sell at varying prices 
f. o. b. the various factories; for in any case where a factory capable of sup- 
plying the demand within a given freight radius was so favorably situated In 
respect to labor and raw materials as to be able to manufacture at a less unit 
of cost than any other factory which could supply goods within that freight 
radius, the factory supposed would necessarily have to charge the same price 
as would be charged by the manufacturer's most expensive factory, for other- 
wise, to charge a less price, would be to destroy a competitor in that given 
radius. 

In this construction of the section its undoubted effect would be that the price 
for goods must be the same throughout the United States f. o. b. factory — 
grade, quality, and quantity being the same. This allows for no differences for 
commercial standing. Goods are sold upon certain standard discounts to men 
in good financial credit, but thousands of merchants are not able to get the 
same price because there is a risk involved in selling them at all. They can not 
pay cash, nor can the vendor rely upon their ability to pay upon the discount 
dates agreed upon. The practice is universal in such cases to charge a higher 
price for the risk involved. Such transactions as that would be absolutely pro- 
hibited by this act, and the merchant who through misfortune had had his 
credit impaired would be unable to get goods at all iso as to work out of his 
difficulty. To illustrate: A large department store in the city of Washington 
has grown from very small beginnings. Some years ago they erected a build- 
ing, anticipating being able to borrow money from time to time upon their 
general credit — not only to (rarrj'^ on their business but for some of the needs 
of the building, Financial depression came on and they were unable to make 
iheir payments. They went to their merchandise creditors, obtained an exten- 
sion of time to meet their accounts, and arranged for the supply of further 
merchandise at prices sufficiently higher to safeguard the merchants in ex- 
tending the credit. They worked out of their difficulty and are now a success- 
ful department store in the city of Washington. 

Transactions such as this have occurred and will occur all over the United 
States. If this section l>e<ome>s law, to extend credits of this kind would be 
impossible, for to make a difference in price which would injure or destroy a 
competitor, either of such purchaser or of the seller, is inhibited. The mere 
making of a different price is prohibited, and the making of a higher price to 
a person in financial difficulties, if it turns out wixHlg, would lay the basis for 
a charge under the act. 

The illustrations given might be multiplied, but it is suggested that they in- 
dicate clearly that this section should not be enacted for the reason that new 
difficulties will be introduced by the very words of the act, while the Sherman 
Act as it now stands, as applied by the decisions, makes clearly unlawful at- 
tempts to engross the business, and such attempts clearly iachide trading for 
the purpose or with the intent of destroying a competitor. 

If, however, the section be enacted, it should be amended by the insertion of 
some such words as the following: After the word "sold," in line 9, page 2 of 
the proposed bill, the words ** or the financial condition of the purchaser " ; and 
after the word "transportation," in line 10, the words "or factory cost of 
. different plants or subsidiary companies owned or operated by the same person." 
But there seems another construction of the section which renders it am- 
biguous. The proviso is that — 
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" No tiling herein contained shall prevent discrimination In price ♦ ♦ ♦ 
that makes only due allowance for difference in the cost pf transportation." 

Can a merchant -discriminate in price by making an allowance for difference 
In cost of transportation? May he allow all the transportation, or only enough 
to get the business? For example: Can a manufacturer in New York sell his 
goods to a purchaser in New Jersey, at, say, $100 a gross, allow him the trans- 
portation, and to one purchaser in Chicago, at $100 a gross, and to another in 
Denver at $100 a gross, and allow to the purchaser in Chicago all the transpor- 
tation and t(i the purchaser in Denver all the transportation? If so, his price 
to each of the three purchasers is different. Yet does not the language of the 
proviso sanction this very transaction, and is not this the very method used 
time and time again with the result of driving out a competitor in different 
localities? 

SECTION 10. — CONDITIONS OF SALE. 
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Sec. 10. That it shall be deemed an attempt to monopolize trade or commerce 
among the several States, or with foreign nations or a part thereof, for any 
persons in interstate or foreign commerce to make a sale of goods, wares, or 
merchandise or fix a price charged therefor or discount from or rebate upon 
such price, on the condition or understanding that the purchaser thereof shall 
not deal In the goods, wares, or merchandise of a competitor or competitors of 
the seller." 

The suggested language of this section seems ambiguous. Does it deal only 
with a single transaction? Does it deal with contracts for exclusive sales? 
Does it relate to contracts for future sales? Does it relate to exclusive agencies? 
Literally, it appears to deal only with a consummated sale of goods, and a col- 
lateral agreement that in consideration of the price or discount in the particular 
transaction the purchaser will not deal thenceforth with the competitor of the 
seller. If it is Intended to deal only with particular transactions, then to 
remove the ambiguity the section should contain a proviso something like this : 

** Provided that nothing herein shall be held to prohibit contracts obligating 
the purchaser to buy exclusively from the seller on terms agreed upon between 
them all goods, wares, and merchandise required by the purchaser for his own 
use or in the business conducted by him, or to prohibit sole selling agencies." 

Without such a proviso, or without making it clear in some other way that 
it deals only with particular transactions, the section as it stands appears to 
make it apply to sales generally and not to particular transactions. If this 
latter is the intention, the proposed definition produces a revolution in business 
methods and will destroy customs long established for the legitimate expansion 
of business. 

It would prohibit, for example, a mining company, a large user of wire rope 
or dynamite, or other explosives, from making a contract to buy all its wire 
rope or explosives from a given manufacturer upon the condition which is 
usually made — that the seller shall always keep in stock, at a point conven'ent 
to the mine, enough wire rope or explosives to meet the company's needs. It 
would be unprofitable in the case of explosives or wire rope to keep a fresh 
stock on hand at a given mine or mines, unless the seller could have the mine 
or mines use his wares exclusively ; yet not to keep fresh supplies on hand, with 
a man in charge on behalf of the seller, would seriously impair the work of 
the mine or mines, and might be dangerous to life. Is it intended to enact such 
legislation? 

Or take the case of articles of fashion, which become unsalable when the 
fashions change — as they do every few months. Is it intended to prohibit a 
manufacturer from Inducing a purchaser to buy and sell as much of the article 
while it is in fashion as by skillful salesmanship he can sell? And for that 
purpose to have on hand a supply surely adequate? And from making a con- 
tract whereby the manufacturer agrees to take off the purchaser's hands the 
unsold article at a price, on condition that the purchaser buys and pushes the 
sale of his articles of fashsion exclusively? 

The reputation of manufacturers for making excellent goods, or goods suit- 
able to the anticipated demands of trade, plays a large part in interstate trade — 
in all trade — and is one of the chief elements of business initiative. Certainly 
it should not be made unlawful for business men acquiainted with the needs 
of business and of trade to make such contracts as they will, which advance 
and enlarge that trade. 
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Is It intended to prohibit manufacturers of cotton goods from agreeing with 
a commission merchant that he will take the entire product of one, two, or 
three of them, and no others? If it is intended to prohibt this, the whole 
method of advances by factors would be destroyed, because the factor could 
not depend upon his supply of goods on the one hand nor could the manufac- 
turer depend upon his supply of cash for manufacturing purposes or upon his 
outlet on the other hand; yet the language of the act would apparently pro- 
hibit this. 

Or suppose the case of a consumer who, in his business, uses up the article 
purchased. Is it intended that he can not buy his goods at a cheaper price on 
condition that he will buy exclusively from the seller? 

Suppose a factory in Georgia desiring to buy coal in Tennessee finds that by 
agreeing to buy the entire output of a mine coal can be obtained cheaper, and 
accordingly gets a price conditioned upon a covenant that it will buy the entire 
output of the mine, and that the coal operator will sell that factory exclusively 
all that it mines; wherein is the public harmed? The cheaper price of coal 
is passed on to the public in a less cost of the goods, and yet this particular 
transaction appears to be prohibited by the language of section 10 and the last 
proviso of section 9. 

Or, again, suppose a jobber who buys manufactured articles as cheaply as 
possible, so as to meet competition, agrees to buy exclusively from some one 
factory and to order not less than a given amount within a given period, so 
as to get the benefit of a lower price or discount; is that to be forbidden? 

SECTION 12. — ESTOPPEL IN FAVOR OF THIRD PARTIES.. 

" Sec. 12. — That whenever in any suit or proceeding, civil or criminal, brought 
by or on behalf of the Government under the provisions of this act, a final 
judgment or decree shall have been rendered to the effect that a defendant, in 
violation of the provisions of this act, has entered into a contract, combination 
in form of trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several States or with foreign nations, or has monopolized or at- 
tempted to monopolize, or combined with any person or persons to monopolize, 
any part of the trade or commerce among the several States or with foreign 
nations, the existence of such illegal contract, combination, or conspiracy in 
restraint of trade, or of such attempt or conspiracy to monopolize, shall, to the 
full extent to which such judgment or decree would constitute in any other 
proceeding an estoppel as between the Government and such person, constitute 
as against such defendant conclusive evidence of the same facts and be con- 
clusive as to the same issues of law in favor of any other party in any other 
proceeding brought under or involving the provisions of this act. In all cases 
where any person who shall have been injured in his business or property by 
any person or corporation by reason of anything forbidden or declared to be 
ulawful under the provisions of the act entitled *An act to protect trade and 
commerce against unlawful restraints and monopolies,* approved July second, 
eighteen hundred and ninety, and who at the time, or previous to the institu- 
tion of any such suit by the United States as aforesaid, has a cause of action 
under section seven of said act, or under section thirteen of this act against any 
defendant in a suit wherein a decree or judgment has been obtained as afore- 
said, the statutes of limitations applicable to such cases shall be suspended dur- 
ing the pendency of such suit and shall not again become operative until after 
the date of the final decree or judgment in such cause." 

This section, if enacted, should be amended so as to prevent the use as con- 
clusive evidence of the same facts and conclusive evidence as to the same issues 
of law of decrees entered upon consent or judgments entered upon a plea of 
guilty or nolo contendere. A third party should not be benefited by what may 
be the private considerations actuating a defendant in consenting to a decree 
In favor of the Government. Many persons prefer to consent to a decree rather 
than fight the Government and, under the decree, bring about a certain re- 
organization meeting with the approval of the Department of Justice and the 
court. There mere submission to such a decree should not be taken as evidence 
of the facts alleged in the pleadings. Similarly, defendants plead guilty at 
times for personal reasons, as, for example, where they have not sufficient means 
to defend, or upon some assurance from the district attorney that he will urge 
the court not to inflict a severe punishment or will even urge the court to 
suspend sentence. A judgment entered under such circumstances does not, of 
course, represent such a trial as w^^^d establish, or tend to establish, con- 
clusive evidence. 
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Similarly, defeudaiits plead nolo contendere «t times, where for many reasons 
they may not wish to oi>pose or to contest with the Governmeilt. It may be 
that they are not guilty, yet are unable to procure evidence of their innocence 
or evidence to show their lack of guilt, as, for example, where a witness who 
had entire knowledge of the innocence of the transaction complained of has 
died and a successful defense will be impossible. It would be manifestly unfair 
to have a judgment entered under such circumstances conclusive. 

This section, if enacted, should be so amended as to provide that a decree 
rendered in favor of a defendant, or a verdict of not guilty given in favor of a 
defendant should be conclusive evidence of the same facts jind be conclusive as 
to the same issues of law in favor of the party obtaining such a decree or such 
a judgment. 

But it is suggested the provisions contained in this section, whereby It is 
declared that the issues of law andl the issues of fact settled in a suit as be- 
tween the Government and an individual, shall 

" C'onstitute as against such def«idant conclusive evidence of the same facts 
and be conclusive as to the same issues of law in favor of any other party in 
any other proceeding brought under or involved! in the provisions of this act," 
would be in contravention of the Constitution. 

In United States v. Klein (80 U. S., 128) the court was passing upon an act 
of Congress, which declared that a pardon given by the President and accepted 
in writing, without any express disclaimer of the fact of guilt contained in 
such acceptance, 

" shall be taken and deemed * * * conclusive evidence that such person 
did take part in and give aid and comfort to the late rebellion * * */' 

The court held that this contravened the Constitution as invading inadvert- 
ently the judicial power of the Government, saying: 

" Can we do so (give effect to the act) without allowing that the legislature 
may j^rescrlbe rules of decision to the judicial department of the Government 
in cases pending before it? * * * " 

The decision held that by the act: 

" The court Is forbidden to give the effect to evidence which in its own judg- 
ment such evidence should have. * ♦ ♦ " 

In doing this the court said: 

" We think that Congress has inadvertently passed the limit which separates 
the legislative from the judicial power." 

The language in this act, it is submitted, comes within the exact purview of 
this decision, by attempting to make the decree or judgment mentioned "con- 
clusive evidence." The court must be left, it is clear, to attach to anything 
which is made evidence the effect which it, in its judgment, thinks should be 
given to that evidence. 

Tentative Bill No. 2. Committee Print. 

The title of this bill proiwses to include within the meaning of the language 
of the Sherman Act certain definite means of committing violations of that act. 

It is submitted that this proposed bill should not be enacted into law, for 
the reasons above stated. In so far as it attempts to define it will, it Is be- 
lieved, introduce difficulties which do not now exist and will require many 
judicial interpretations, which will confuse the law and not clarify it; and in 
spite of the language contained in the proposed section 5, the courts will neces- 
sarily find in the exact language used by Congress and in the exact instances 
])icked out by Congress evidence of congressional intention to confine and limit 
the application of the act. But if it is determined to enact legislation upon 
the lines indicated by this bill, then this bill should be amended, it is sub- 
mitted, in numerous particulars. 

One line 1, page 2, after the word *" between," the word " competitive " should 
be inserted. 

" First. To create or carry out restrictions in trade or to acquire a monoiwly 
in any interstate trade, business, or commerce." 

In paragraph 1, after the word ** restrictions," the words " harmful to the 
public interest" should be inserted. 

If this paragraph be not so amended it would farbid the creation of partner- 
ships and all other forms of combination or cooi)eration, whether made for use- 
ful purposes to advance the trade and helpful to the public interest, or whether 
harmful to the public interest. 

If the oiwsB^s of two competing stage lines opcfrating across the State line 
and serving the public of a village in one State a mile or more remote from 
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the milroad station in another State were to enter into partnership or one were 
to buy out the other, under the language as drafted this would be unlawful, 
and wholly irrespective of the facts and circumstances of the case, which 
might be that neither stage line was making expenses and that the public had 
very poor and insufficient service, while the combination or partnership might 
improve the service and eliminate the losses of the owners. 

This section would also prevent the consolidation of two or more electric 
light companies or gas companies in villages in adjoining States which could 
be more efficiently served from a central plant at the same or less cost to the 
consumer. 

The same would be true of two grocery stores on opposite corners in the 
city of Washington serving the public in Washington, Maryland, and Alex- 
andria. It might well be that the business of these merchants was not profit- 
able, yet under one management it might become profitable to the merchants 
themselves, resulting in the supplying of better goods at the same or less price 
to the public, for the two stores in combination might be able to operate at an 
overhead charge or charges for delivery of wares which would not be in excess, 
or greatly in excess, of the cost to each of them separately. Yet these same 
properties could not be sold one to the other in case of the death of one of the 
merchants or his inability to carry on his business. 

" Second. To limit or reduce the production or increase the price of merchan- 
dise or of any commodity." 

This paragraph should be eliminated, for it is unlawful now to limit or reduce 
the production or increase the price of merchandise by any combination or de- 
vice harmful to the public interest, and the language here used would rigidly 
eliminate the question of the public interest. 

The language as it now stands would prevent a manufacturer from buying 
a competing factory and dismantling it, removing to his own factory such ma- 
chinery as he might need and desire to purchase, if his own factory, when thus 
remodeled, would not produce the same amount of merchandise as the two 
factories theretofore had been producing. 

In single instances such a transaction as this is lawful and not against the 
public interest even when coupled with a restrictive covenant on the part of 
the seller not to engage in trade. Of course, if pursued as a policy, with the 
purpose of engrossing trade, it might become unlawful. But the language of this 
proposed paragraph is not needed to pr6vide against such a contingency. The 
Sherman Act as it now stands is sufficient. 

If the paragraph stands it should be amended by adding after the word " com- 
modity " the words " in such manner as to be harmful to the public interest." 

" Third. To prevent competition in manufacturing, making, transporting, sell- 
ing, or purchasing of merchandise, produce, or any commodity." 

This paragraph should be amended by striking out the words " prevent com- 
petition " and inserting in their place " restrain trade," and adding after the 
word " commodity," in line 16, " In a manner harmful to the public interest." 

What has been said as to paragraphs first and second applies also to para- 
graph third. 

" Fourth. To make any agreement, enter into any arrangement, or arrive at 
any understanding by which they, directly or indirectly, undertake to prevent a 
free and unrestricted competition among themselves or among any purchasers or 
consumers in the sale, production, or transportation of any products, article, or 
commodity." 

This paragraph would prevent the employment of a common agent. 

The words " prevent a free and unrestricted competition " in lines 19 and 20, 
should be stricken out and the words " restraint of trade " inserted ; and at the 
end of the paragraph, in line 22, there should be the words added " in a manner 
harmful to the public interest." 

It should be observed with respect to this paragraph and the previous para- 
graphs, that this is an attempt to legislate against means and methods. That is 
not the object sought to be attained. The evil sought to be remedied is re- 
straints of trade and attempts to monopolize, harmful to the public interest. 
To condemn means and methods is, it is submitted, not the way to bring about 
the object sought. The law as it stands is that no matter what the means or 
method, if the result is a restraint of trade which involves the public interest, 
it is unlawful. 

We submit that it would be unwise to condemn means and methods which are 
perfectly innocent in themselves and which are employed to bring about useful 
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and innocent results, merely because they m«y be wrongfully used to bring about 
harmful results. Yet, in section 3, men who utilize these specific means and 
methods are made criminals though the means and methods are utilized for 
innocent and useful purposes, not harmful to the public^ interest. 

It may be observed generally that the proposed legislation deals with the 
trade and commerce of the country which is produced by the bone and sinew, 
the wealth-producing class, of our citizens— a class surely entitled to the protec- 
tion of the laws, and not to be selected as an example of wickedness. These 
men who have the courage and the foresight to build business are natural objects 
of the protection of Government, yet in numerous sections of the proposed leg- 
islation it is proposed that they be made criminals for using means and methods, 
which have heretofore been free in the commercial world, in the development 
of their business, and without regard to the effect of their conduct upon the 
public. 

1 eglj^lution which penalizes the long-established and honest and honorable 
practices in business will destroy initiative, and the free and fair opportunity 
for all men, by industry, ingenuity, and application, to make their business grow 
a^\d d.jiue.^ i ) u.e muductjou or wi ith, cne employment of labor, and the sup- 
plying of useful articles of trade and commerce. 

The Sherman Act as it stands to-day goes to the object to be attained, and 
the courts have said that it matters not by what means or methods the object 
is ; ttaiuel they can' not make innocent tlirt which results in something un- 
lawful ; and the penalties attached to the Sherman Act are complete and drastic. 

SECTION 6. — HOLDING COMPANIES. 

The language of this proposed paragraph has not been made public. The 
facts set forth by Messrs. Proctor & Batts, Serial 7, parts 3 and 4, make clear 
that all holding companies are not bad. Holding companies similar to that 
in the Northern Securities case have all been condemned. That is an illustra- 
tion of wheie the ponit went to tbe object and res- It and ignored the means 
used, each one of which may, in itself, have been lawful. 

Holding companies frequently finance public utilities corporations, as. for 
example, where there are a number of villages near to each other but in differ- 
ent States, a central power plant for the generation of electricity or the manu- 
facture of gas might more economically "and efficiently serve a group of villages 
than separate plants in each village, and be enabled to reduce the cost to the 
consumer. This is true in many parts of the United States. The smaller com- 
panies, by reason of the limited territory which they are enabled to serve, are 
unable to finance extensions and improvements in their plants. In such a case 
the financing corporation acquires the stock and other securities of these plants, 
and upon the strength of its own financial standing and securities procures 
the funds which make it possible to so concentrate the serving of the public 
th^^t by the improvement of the most favorably located plant it is enabled not 
only to serve the same territory at the same or less cost, and more efticiently, 
but also to greatly extend the service into the surrounding villages and country. 

Mr. Proctor has shown how this worked out in connection with the Gulf 
Oil Enterprise, and what is said in respect to that is true of many commercial 
enterprises. 

There are numerous family concerns which are holding companies. I have 
in mind one of the large enterprises of the country, which was founded more 
than 60 years ago by the father of the present owners. It has grown to be 
one of the useful and great enterprises of the country. Owing to the laws of 
the different States the parent company has organized in many States sub- 
companies, all the stock of which the parent company holds. In some instances 
it has bought out other companies already established. In some States, in 
order to do business, it has had to organize local companies. This parent com- 
pany, however, is a holding company. It is also an operating company. Cer- 
tainly legislation should not be framed which would prohibit such a parent 
company from holding the stocks of its subcompanies. 

This same company has fronj time to time, as an investment of its surplus, 
as a method of collecting debts, and as a means for keeping together its busi- 
ness resources, bought the stocks and securities of street railroads and other 
c.-^mmercial enterprises. By having its suri>lns funds thus invested, it Is 
strong financially and able to undertake the execution of contracts requiring 
the expenditure of large sums of money and the tying up of capital for pro- 
tracted periods while the work is being completed. It is thus enabled to be an 
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active competitor in the obtaining of contracts and in the building up of large 
public undertakings. Of course, in the broad sense, this company is a holding 
company of such securities, though such securities are in reality an investment 
of its surplus, which surjflus is necessary to enable it to make contracts for 
which it could not otherwise even compete. To require the distribution among 
the shareholders of the parent company of this surplus would be to rob the 
company of its ability to finance itself for large undertakings. 

Legislation which would prevent a company engaged in interstate commerce 
from thus accumulating a surplus and investing it prudently would be a serious 
blow to American enterprises. 

The successful man is learned in his own business and in those affairs which 
are cognate to it. If, for example, he has been brought up in the steel busi- 
ness and has made money in it, he is not likely to invest his surplus in the 
silk trade or in watchmaking, but in something in his own line of trade; and 
if the amount involved is large, why should he not have the ordinary right of 
looking after his investments, as a prudent man must, and if to accomplish that 
it is advisable for him to become a director in other companies, what harm is 
there? In these days of corporate activity it becames necessary to invest in 
the stock of corporations, and this may involve the prudent man in becoming 
a director in all corts of corporations, no one of which was organized as a 
holding company. 

Holding companies which have financed the lawful combination of commer- 
cial enterprises, even where such holding companies do not operate, it is sub- 
mitted, work no public harm. 

Aside from the constitutional question of Congress prescribing what powers 
the States shall give to their corporate crentures, which we will not discuss, 
certainly the public interest only requires such legislation as may be necess-nry 
to prevent restraints of trade and attempts to monopolize, harmful to public 
interest, which may be brought about through holding companies. 

If in addition Congress were to require that, upon all literature, bill heads, 
advertising matter, and brands of companies whosp stocks are held by holding 
companies, that fact be published, together with the names of the companies 
thus afiiliated through a holding company, there would cease to be any decep- 
tion of the public as to apparent competition where, in fact, it does not exist 
or exists only in a modified form. 

Tentative Bill No. 3 — Committee Print. 

This bill goes into an untried field where there are few, if any, landmarks to 
guide one's views. 

Legislation which properly protects the public and gives freedom of oppor- 
tunity to business enten^rises is certainly wise. But does the proposed bill. do 
anything more than disable individuals belonging to certain specified businesses 
or cL^sses from employing means which may or may not be harmful to the 
public interest? 

" Section 1. That from and after two years from the date of approval of 
this act no person who is engaged as an individual, or as a member of a partner- 
ship, or as a director or other ofiicer of a corporation in the^ business, in whole 
or in part, of manufacturing or selling railroad cars or locomotives, or railroad 
rails, or structural steel, or mining or selling coal, or the conduct of a bpnk 
or trust company, shall act as a director or other officer or employee of any 
railroad or other public service corporation which conducts an interstate 
business." 

This section deals with railroads and other public service corporations and 
disqualifies the individuals included within the businesses or classes specified 
from acting as directors or other officers of any railroad or public service corpo- 
ration. 

It can readily be understood that there are cases where men in these busi- 
nesses or classes have, in the pursuit of their own enterprises, got advantages 
not open to the general public. But will this section do anything more than 
bring about the election as directors and other officers of railroads and public 
service corporations of men who represent the men in the businesses and classes 
specified in the act? 

If legislation upon these lines is to be framed, should not the effort be made 
to formulate what the evil is which it is desired to remedy, and then by appro- 
priate language forbid such evil? The object to be attained by this section ia 
not apparent. It is not substantivp legislation. It deals merely with form. 
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"Sec. 4. That if, after two years from the date of the approval of this 
act. atty two or more corporations, engaged in whole or in part in interstate or 
foreign commerce, have a common director or directors, the fact of such com- 
mon director or directors shall be conclusive evidence that there exists no real 
competition between such corporations; and if such corporations shall have 
been theretofore, or are, or shall have been, by virtue of their business and 
location of operation, natural competitors, such elimination of competition thus 
conclusively presumed shall constitute a combination between the said corpora- 
tions in restraint of interstate or foreign commerce under the provisions of and 
subject to all the remedies and penalties provided in an act approved July 
second, eighteen hundred and ninety, entitled *An act to protect trade and com- 
merce against unlawful restraints and monopolies.' " 

What has been said about section 1 also applies to section 4. 

The evil which sometimes exists as to corporations engaged in interstate trade 
is that denounced by the Sherman Act, namely, restraints of trade harmful to 
the public; and, it is submitted, that section 4 merely again prohibits something 
that may be, but not necessarily is, a means whereby an unlawful restraint of 
tra(ie is produced. 

If this section, however, be enacted, it should be amended so as not to cover 
common directors between a parent company and subsidiary companies; and it 
should not cover common directors in companies which have been consolidated 
through a holding company or by any method which still leaves in existence the 
component legal entities of the combination. 

We take it that the evil aimed at is a concealed interest in the subsidiary or 
component companies; that is, giving the appearance of competition where no 
competition in fact exists, or where it exists only in a modified form, and so 
deceiving the public. Enforced publicity would be, it is submitted, a complete 
remedy for this evil, and publicity would be given if the law required, as above 
suggested, the relationship to be stated on the bills, letterheads, advertising 
matter, brands, and all printed matter by which the subsidiary or combined 
company or companies communicate with the public. 

It is of course true that where a combination exists, either through a holding 
company or otherwise, it would be no less a combination because the various 
component companies do not have common directors; and if the combination is 
unlawful, providing for having different directors would tend to deceive the 
public; whereas if the combination is a fact, and lawful, it would not be objec- 
tionable by having common directors with the publicity necessary to advise the 
public of the true facts. 

The language of this section providing that — 

" The fact of such common director or directors shall be conclusive evidence 
that there exists no real competition between such corporations," etc. — 
is an invasion by Congress of the judicial power of the Government. (United 
States V. Klein, 80 U. S., 128. ) 

H. R. 12120. — Interstate Trade Commission. 

In the message of the President to Congress on January 20, 1914, he says : 

"And the business men of the country desire something more than that the 
menace of legal process in these matters be made expl'cit and intelligent. They 
desire the advice, the definite guidance, and information which can be supplied 
by an administrative body — an Interstate Trade Commission." 

It would seem that the way to bring about the effect' ve adoption of the 
President's recommendation would be that the body to which subjects of in- 
terstate trade covered by the proposed recommendation shall be referred should 
be such a body as" can come to conclusions, not merely ex parte conclusions, so 
that the advice and definite guidance given and the information supplied can 
be the result of such a hearing as removes from the conclusions the elements 
of ex parte investigation. In other words, the body should have judicial 
powers and its conclusions certain judicial effects. 

The advice and definite guidance given by such a body, after hearings con- 
ducted in substantial compliance with the usual procedure in the courts, would 
build up rapidly, upon ascertained knowledge as to trade practices and trade 
needs, a body of rules and definitions which would be enl'ghtening and helpfuL 
It would constitute the groundwork for a new custom of merchants having 
some analogy to that upon which our negotiable instruments law is based. 

It is not meant to suggest that the body which is referred to should pass 
upon questions finally. It is not meant to deprive the Federal courts of any 
of their jurisdiction. It is not meant to take away from section 4 of the Sher- 
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man Act any of the duties imposed upon the several district attorneys of 
the United States to act under the direction of the attorney General. But it 
is meant to suggest a body whose conclusions will not be ex parte', but which 
will be the result of deliberation, assisted by the parties whose interests are 
involved, through hearings conducted upon somewhat the lines of usual judicial 
inquiries. 

It is not believed that ex parte inquiries, such as are conducted by the usual 
commission, recommend themselves to the average fair-minded man, but a 
body having jud'cial functions and proceeding along judicial lines commands 
the respect of everyone. 

The suggestion therefore is that Congress either create a new body with 
Judicial functions or that it extend the jurisdiction of the existing Court of 
Customs Appeals. To enable a court, by a simple system of procedure, to 
hear the facts in respect to trade matters, as they apply to the antitrust law, 
and then give the definite guidance to business men, which is indicated by th# 
President, is the desire of the country. 

This body, Dy rerson of its present jurisd'ction, has the most intimate rela- 
tions with the trade of the country. It deals now with the most intricate 
business problems in the administration of the tariff act, and discharges its 
duties with eminent satisfaction to the country. 

In respect to antitrust matters its conclusions should not be final, either upon 
the particular case or upon the rules laid down by it, for the policy of Con- 
gress, as disclosed in the Sherman Act, Is to give to the Department of Just'ce 
the right, in the Interest of the country at large, to proceed In particular cases 
through the Federal courts as now established. But the conclusions of the 
proposed court should be suflacient to relieve the parties, who submit theT mat- 
ters to the court, of punishment by fine and imprisonment, but not prevent the 
Attorney General or the several district attorneys from proceeding to stop by 
Injunction the practices passed upon or complained of, or to dissolve the com- 
binations, etc., found by the courts to restrain trade within the meaning of 
the Sherman Act. 

If such a body were open to the business men of the country to resort to in 
connection with their business, certainly the wide expressions of harassment 
of business which have found public utterance could not thereafter be justly 
made, and a means would be established of cooperation between business and 
the Government wh!ch would command canfidence. 

To give to any commission the rights, conferred by the proposed bill, of such 
wide inquiry, the compelling of the production of books and papers, the dis- 
closure of business secrets and business affairs, the financial conditions of the 
companies, and such intimate things as to advise the commission of the con- 
duct in the management of the business, and all that to be made public, and 
all as the result of ex parte Inqu'ries, would, it is believed, \york infinite harm 
and confusion. It would give to competitors such knowledge as their stronger 
rivals could use for their destruction. But to open a court where only the facts 
pertinent to the inquiry are made public, and that in connection with the'r 
proper explanation, would afford an opportunity for business men to get guid- 
ance such as the President suggests. 

The idea suggested by the President is novel. It is submitted that experience 
shows that it is only through bodies whose hearings are surrounded wjth per- 
fectly fair safeguards that satisfactory results can be obtained, and it is not 
believed that a body which has no jud'cial power, like the commission provided 
for in the bill, can arrive at results which will command confidence. 

If a court such as is here suggested is creataed, will it not accomplish all the 
results hoped to be accomplished by the proposed legislation, w'thout running 
Into the numerous dangers and diflaculties arising out of attemi)ts to lay down 
definitipns in advance of knowledge of concrete facts? 

Can a commission without judicial powers define anything? Will not Its 
work have to come back to Congress from time to time, and will not Congress 
at that time be obliged to have hearings in an effort to reach the very results 
that a court such as suggested would reach from time to time and as each case 
was presented to it? 

SECTION 3. — INTERSTATE TRADE COMMISSION BILL. 

" Sec. 3. That all corporations engaged in commerce among the several States 
or with foreign nations, excepting common carriers, whether required by gen- 
eral rules and regulations for regular information or information specially 
asked in special instances, shall, from time to time, furnish to the commission 
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Buch information, statements, and records of their orpinizataon, business, financial 
condit'on, conduct, management, and relation to otlier comi>5inies at sucli time, to 
such degree and extent, and in sucli form as may be prescribed by the commission. 
The commission at all reasonable times, or its duly authorized agent or agents, 
shall have complete access to all records, accounts, minutes, boolis, and papers 
of such corporations, including the records of any of their executive or other 
comni'ttees. Failure or neglect on the part of any corporation subject to this 
act to comply with the terms of this section within such time after written 
demand shall have been made upon such corporation by the commission requir- 
ing such compliance as shall be fixed by the commission shall const'tute a 
misdemeanor, and upon conviction such corporation shall be subject to a fine 
of not more than $1,000 for every day of such failure or neglect." 

Without going into the question of the constitutioujility as involving unlawful 
seizures, it is believed that this section is so drastic and searching that it will 
create antagonism and produce harmful results. 

The language is so broad that every method of doing business, every trade 
l»rocess, and every element of the financial condition of all corporations engaged 
in interstate trade could be inquired into by conmiissiou, and apparently 
only for the purpose of making the facts public, as provided in section 4. 

If the bill be enacted at all, section 4 should provide that the information 
obtained should not be made public except in connection with recommendations 
to Congress by the President for legislation. 

With respect to sections 5, 6, and 7, what is said as to section 3 generally 
npplies. 

If a commission, instead of a court, is created, or proviiied for, then the 
provisions of the bill relating to inquiries being made by the conmiission should 
be covered by a paragraph substituted for sections 8 and 9, giving the com- 
mission authority to institute inquiries, either upou its own motion or upon 
the request of the Attorney (General, or upon duly verifle:! petitions setting 
out facts sufficient, in the opinion of the commission, to justify the commence- 
ment of a proceeding. 

The duty imposed upon the commission to make the inquiries should not 
be mandatory, but should rest in each particular instance ui)on the commis- 
sion's own sound discretion. 

The language of section 9, as it now stands, would compel the commission 
to make an investigation upon any request, even though it might be frivolous 
upon the face of it. 

It would not be practical for a trade commission to give advice for business 
men to follow. It could not be definite guidance, in the nature of things. It 
would necessarily come from ex parte inquiries or statements which could not 
be safely relied on. That Is the* difficulty which business men have experienced 
in seeking the opinion of the Attorney General upon matters in which they 
ore interested. Naturally, the Attorney General can not give an opinion in 
advance, for he can not know all the facts except thhrough an inquiry giving 
full opportunity to present the facts in their true bearing; an ex parte Inquiry 
or statement would not disclose them, however earnest and candid the parties 
might desire to be. 

Fnally, It is urged that if Congress shall decide it is wise to enact any 
legislation supplemental to the Sherman Act, a more just result would be 
obtained by either (a) extending the jurisdiction of the Court of Customs Ap- 
peals or (6) creating another court to make determinations andgive to business 
men definite guidance based upon hearings in actual cases, based upon the actual 
facts in^-olved therein. Such a court in conjunction with the Sherman Act 
as it now stands, and the decisions of the Supreme Court and other Federal , 
courts heretofore rendered and to be rendered from time to time, would meet 
every need, it is believed, of the business men of the country and the public 
at large. 

Respectfully submitted. Herbert Noble. 

STATEMENT OF MR. GEORGE S. FRANKLIN, OF NEW YORK, REP- 
RESENTING TH£ McCALL CO. 

Mr. Franklin. Mr. Chairman, Mr. Noble, in his remarks, re- 
ferred to a fashion company, and I simply want to point out to the 
committee one particular instance of business which will be affected 
in particular by section 10 of the proposed amendments to the Sher- 
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« 

man Antitrust Act. I concur entirely in what Mr. Noble has said 
also in regard to section 1, subdivisions 1, 2, 3, and 4 of Committee 
Print No. 2, but as my time is so limited I shall only refer to this 
section 10, as it will affect a specific line of business. 

I am here, gentlemen, representing the McCall Co., which is a 
New York corporation, which has been in existence for about 40 
years, and during that time has been engaged in the publication of 
fashions and patterns and disseminating information in regard to 
fashions. 

The business is essentially to distribute reliable and up-to-date 
information in regard to fashions, and this it does in coniiection 
with the merchants, particularly dry-goods merchants throughout 
the country. This business has grown up simply by its own develop- 
ment. There has never been a consolidation;* there are no agree- 
ments with other companies, except sales agreements, which I will 
speak of in a moment. It is simply a development which has never 
in any way been questioned under the antitrust act. These mer- 
chants are really the agents of the McCall Co. Whether they are so 
legally or not is not the point that I make. They are the local rep- 
resentatives of the fashion company. 

Patterns are peculiar. They are like other news which deterio- 
rates very rapidly. Unless these patterns are sold within a shoit 
time after they are published they are dead, or they are either on 
the hands of the manufacturer or on the hands of the merchants, 
and the merchants' information on these patterns has got to be kept 
up to date. If he is behindhand in his patterns it is detrimental 
to his business and to the business of the manufacturer of the pat- 
terns. If the merchant is kept up to date on fashions it establishes 
his store as a fashion center and helps his trade. These patterns are 
sold — I think the most expensive pattern sold by this company is, 
of course, only 15 cents at retail. So you gentlemen will see that 
the volume of the business has to be enormous in order for the busi- 
ness to be carried on at all. The patterns are sold largely by means 
of fashion plates which are distributed to the merchants and are 
displayed by them and given by them to their customers. The cus- 
tomers, seeing these plates, purchase dry goods or whatever it may 
be, so that they can make the materials up in accordance with the 
patterns, and then the patterns are sold. To sell a pattern there 
has got to be a sale of material. Nobody would go and buy, a pat- 
tern unless that person had in mind the purchase of material and the 
creation of a certain sort of garment. The manufacturer of these 
patterns could not possibly sell them except in connection with 
merchants. 

I think I am correct in saying that there has practically never been 
a case of a successful establishment of a pattern store where the pat- 
terns themselves are sold. The value is too small, and it does not 
draw the trade there. The people that want to buy a pattern do 
not want to buy it except in connection with materials. This is due 
to the nature of the commodity. The patterns can be sold only 
where a garment is required, where a woman wants to make a gar- 
ment, and generally make it herself at home. 

Another point I want to make is that these patterns can only be 
sold where the illustrations and the extensive advertising has taken 
place to create the desire for these materials and keep the fashions 
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up to date. No merchant could, without an agency such as is car- 
ried by this company, keep his supply of fashion information up 
to date. I say no merchant. I do not means John Wanamaker, or 
some of the larger stores, although, of course, they use and sell these 
patterns ; but I mean the small merchant throughout the small towns 
in the United States; their fashion information is kept up by receiv- 
ing these periodicals from a concern like the McCall Co., and the 
receipt of those patterns enables those merchants to sell their 
materials. 

This is a continuous business, and it could not be carried on un- 
less a continuous relationship were established between the merchant 
and the manufacturer of the patterns. If a man could go and sell 
one set of patterns to a concern, and never coiiie again, it would be 
like buying one magazine which would never be published again. 
He wants a fashion service, and that is what we seek to give him. 
One of the essential things about that is that the manufacturer is 
obliged in this trade, as it has grown up, to take off the hands of 
the merchant his unsold and unused patterns; they become out of 
date ; he has been unable to sell them, and that supply can not be 
left on his hands. It would be absolutely useless to him. Formerly, 
before the Dr. Miles Medical Co. case, this business was carried on 
by contracts between the merchants and the manufacturer of the pat- 
terns by which the merchant accepted what I call an exclusive 
agency, and also agreed not to sell the patterns below a certain price. 
After the Miles Medical Co. case it was felt that such an arrangement 
would perhaps be illegal, and a new contract was drawn, which is 
to be signed between the McCall Co. and the merchant who repre- 
sented that company throughout the country, which was substituted 
for the old form of contract as those contracts fell in. As I say, 
those contracts are between the McCall Co. and the merchants, and 
they are drawn to extend from one to five years. That new con- 
tract provided practically this — that the merchant might sell at any 
price he chose, he might take on any competing line, but if he did 
that the McCall Co. could not afford to take back his unsold pat- 
terns. That arrangement seemed to be entirely satisfactory to the 
merchants and also satisfactory to the company. It is that arrange- 
ment, gentlemen, which is in force to-day between this company and, 
I think, thousands of merchants throughout the country. 

These merchants are receiving under those contracts information 
which enables them to sell their goods. It is information which they 
want. It is serviceable to them, and it is information they can not 
get except as they get it from a large concern, because if they did 
not get it from a large concern they could not afford to go out and 
hunt that information up for themselves. That is the arrangement 
which we want to keep in effect. 

Mr. DuPRE. Do you think this section will terminate that arrange- 
ment? 

Mr. Volstead. What do you do with those patterns which are re- 
turned to you? 

Mr. Franklin. They are waste. They are destroyed. 

Mr. Volstead. Then, as a matter of fact, the sales are practically 
the same now as they were before, when you had a contract that they 
be returned instead of l)eing destroyed. 
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Mr. Franklin. The contract is so that they could return them ; it 
is optional with the merchant. 

Mr. Volstead. I do not see how the contract for their return could 
cut any figure. Do they get any credit for them when thev return 
them? 

Mr. Franklin. Oh, yes; they get a credit. It is a very substan- 
tial amount of what they paid for them. It makes the manufacturer 
of the patterns assume the burden of the unsold goods, and it is a 
burden which we could not afford to assume unless we were going to 
keep the man on as a regular subscriber to the patterns. 

Mr. Volstead. But your present contract does not require that they 
should be returned. 

Mr. Franklin. It does not require them to do it; it gives them 
the right to return them, but makes the right conditional upon their 
not having the agency of any other concern and that they will main- 
tain prices. 

Mr. Morgan. In practice the new contract is like the old one; the 
merchants are given the right to do just as they did under the old 
contract? . 

Mr. Franklin. It is different in this particular, that it gives the 
merchant the option. 

Mr. Morgan. I understand it gives him the option, but then, as a 
matter of fact they are doing in practice just wnat they did before? 

Mr. Franklin. As a general rule the merchant does not care to 
carry more than one set of fashions, and for the reason that the cost 
of this thing is in distributing to the merchant a number of fashion 
plates. We all know that human nature is such that if a woman 
comes in and you hand her a dozen fashion- plates she will want the 
dozen, and it will cost the merchant twelve times as much as if he 
had one fashion plate, and he will not sell twelve times as much 
dress goods. The woman can not afford to buy them. So that the 
merchant really desires to keep but the one line of fashion informa- 
tion. 

Mr. Morgan. There is nothing to prevent him from doing it if he 
wants to, under the law here? 

Mr. Franklin. There is not under the present law. 

Mr. Morgan. But under the present law you can not bind him to 
do that. Is not that the whole thing? You want the privilege of 
binding him, do you not? He can do the things he wants to do under 
the law, the same as before. If he wants to deal with you exclu- 
sively, he has the right to do that, has he not ? 

Mr. Franklin. We do not want to bind him. 

Mr. Morgan. But you have no right to bind him to do that ; you 
have no right to bind him to an exclusive agency. 

Mr. Franklin. If he is an agent. He is not strictly an agent. 
His legal position is not as an agent, because the title to these pat- 
terns is not kept in the McCall Co. The title to the patterns 
passes, and I suppose he is not an agent, although he is in fact an 
agent, because the title to these patterns is turned back to us again 
if he so desires, and we pay that price. 

Our fear is simply this, that the amendment to the Sherman Act 
by section 10 will go further than the mere codification, which, I 
take it, was intended in the Miles Medicine Co. case and the Dick 
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case and the Sanatogen case and other cases along that line. We 
want, and it is absolutely essential to the continuation of this busi- 
ness that we continue with the line of contracts that we now have 
outstanding, and we want to be sure that section 10 does not invali- 
date those contracts. I do not mean to say that it does, but we want 
to be satisfied that it does not. 

Mr. McCoy. Have you one of those contracts with you ? 

Mr. Franklin. Yes; we have; and I will submit one of the con- 
tracts. 

(The paper referred to is as follows:) • 

Town state Date.-. 11)1 

The McCall Company, 

HfexjD York, N, Y,: 

As your special agent at we will buy of you and you 

will deliver to carrier for us a stock of Mc(^all Patterns, inchuling tho ._ 

issue, amounting to $ at 50% of labeled retail prices F. O. B. New 

York, N. Y., $ to be paid by us 30 days aftor date of shipment. The 

balance $ to remain as a Standing Credit, due anl payable at ^\ie 

termination of this epntract. on which Standing Credit we agree to pay interest 
at the rate of 4% a year, payable semiannually, on January 1 and July 1 of 
each year. Within thirty days after the expiration of the full term of this 
contract, patterns bought from you under this contract may be delivered by us 
to your New York office, and if in good salable condition, and other than " dis- 
cards,'' shnll be credited at 100% of contract in-ices toward the payment of this 
Standing Credit provided all terms of this contract have been complied with. 

Also ship to us an average of $ per month of new monthly patteiiis 

of your selection at 50% of lubeled retail prices F. O. B. New York, N. Y., com- 
mencing with the issue; also Fashion Sheets and other publications 

specified on the reverse Fide hereof, commencing with the issue. 

We will reorder, weekly or ofteuer, patterns as sold. 

All goods bought, excepting the first stock, will be paid for on or before thie 
5th of the month succeeding date of shipment. All prices quoted are net. We 
will pay all transportation charges on all goods received from you or returned 
by us. 

We will display and sell the stock of patterns on the main entrance floor of our 
store. The location shall not be changed nor the agency assigned without the 
written consent of The McCall Company. 

DISCABDED PATTERNS. 

Patterns bought from you under this contract and reported by you semi- 
annually, in January and July, as discarded, may be returned by us to your 
New York oflUce during that January or February and that July or August 
only, at 100% of contract prices, in exchange (up to their equivalent) for any 
new patterns, at full contract prices, which may be shipped to us during the six 
months after the date of such discard report unless this contract shall be sooner 
terminated, but not in exchange for goods other than pattenis; and provided 
that patterns received under this contract have not been sold, within the six 
months prior to the date of such discard report, at less than labeled retail 
prices: and further provided that this contract shall be in force at the time 
of such return. 

In consideration of the foregoing concessions as to return of patterns (thus 
rendering The McCall Company largely dependent upon our sales for their 
compensation for patterns), and in order that there may be a fair market for 
McCall Patterns, during the term of this contract we will not advertise, dis- 
play, or sell, nor permit to be advertised, displayed, or sold in our store, any 
other Pattern; but we will, in good faith, give to you, and to no other Pattern 
Company, the special benefit of our good will in connection with the sale of 
patterns in our store. 

STOCK LIMIT. 

A detailed inventory of patterns bought from you and on hand after each 
discarding will be sent to you at the time of the return of the discarded pat- 
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terns. If this inventory exceeds $ at 50% of retail prices, we may 

return to you. within the 30 days following, patterns in excess of that amount. 
Such returned patterns are to be credited to our pattern aceonnt at 100% of 
<iop tract prices in payment for nny patterns shipped thereafter. 

Should the inventory show our stock of patterns at 50% of retail prlcos to be 

less than $ , you may at once ship, and charge to us, enough pattemR 

to restore the stock to said amount. 

We will send you at the termination of this C(mtract a detailed inventory of 
our stocis of patterns. 

This contract is to remain in force from date hereof and for five years 

after (date of first shipment), and thereafter until the 

expiration of three months' notice given in writing by either party after the 
expiration of the contract term. 

Failure of either party to require the other to comply with the strict letter 
of this contract shall not constitute a waiver of any conditions of the contract* 
nor forfeit nor prejudice any rights hereunder. 

All terms of this contract are printed and written on this form, including the 
reverse side hereof. No oral statements can affect its terms. It is signed in 
duplicate after being entirely read. 



Date 19.-__ 



Purchaser's Signature. 



Date 19— 

Approved and Accepted, New York, N. Y 

The McGall Company, 
By 



The McCall Company. 
[Incorporated State of New York.} 

By 

19-_ 



Jan. issue. 
Feb. issue. 



Fashion Sheets. 

|7.50 a thousand. 

July issue. 



March issue. 
April issue- 
May issue- 
June Issue 



Aug. issue. 



Sept. issue. 
Oct. issue- 
Nov. issue- 
Dec, issue- 



The charge for Fashion 
Sheets includes printing the 
merchant's name and ad- 
dress on the front page and 
an advertisement of approxi- 
mately a one-half page on 
the back page, when 5,000 
or more sheets a yea r are or- 
dered. Back page advertise- 
ments may be changed twice 
each year (including first 
advertisement) without 
charge. Other changes may 
be had for $2.50 an issue. 



Copies a month McOall Complete Catalogue, (a), 10c. a copy. 

(For Counter use and also retail sale at 15c.) 

Copies a m.onth McCall's Magazine, (^ 8c. each; $ 

(Retail price, 5c. copy. Yearly subscription retail, 50c. 
Commission to pattern dealers, 15c. per subscription.) 

Copies each issue McCall Book of Fashions (Quarterly), @ 13ic. a copy. 

,( Retail price, 20c. Each copy contains a coupon good for any McCall Pattern 
free, redeemable, In turn, by The McCall Co.) 

Copies a month McCall's Embroidery and Needlework Book, (ft 9c. a 

copy. 

(Retail price, 15c. Bach copy contains a doupon good for any McCall Kauma- 
graph Pattern free, redeemable. In turn, by The McCall Company.) 

Copies each issue Ready Reference Catalogue (semiannually), @ $1.00 

a hundred or fraction thereof. 

(On lots of 500 or more copies of any one Issue of the Ready Reference Cata- 
logue, a display advertisement of the merchant will be printed, without 
charge, on the outside front cover page ; and the copy may be changed 
twice a year, including the first advertisement.) 
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Copy for display advertisements for the Fasliion Sheets and Ready Reference 
Catalogues must be in the New York office of The McCall Company on or be- , 
fore the fifth day of the second month preceding the dated month of publication 
for which each change is intended. 

The M'cCall Company reserves the right to refuse to print any advertisements 
which are for any reason considered unsuitable for publication. 

----^'a'"JntaTnfnr}--"--H1li*^K--- —^'^^ <- '*^'««>- 
(Finished oak or cherry.) 

-.-.-Seoaons of Drawer Cabinets {::::::g---«;j@,?JX""> 

(Finished oak or cherry.) 

Counter Book Covers, @ 75c. each, $ 

Outdoor Metal Sign (loaned). Indoor Signs (loaned). 

— — Sales Book (no charge). Subscription Book, for McCall's Maga- 
zine (no charge). 
Colored Plates, Show Cards, etc. (no charge). 

Mr. Franklin. I have a memorandum here which I would like to 
submit to the committee, and I have suggested that section 10 be 
amended by some such phraseology as this, although the exact 
phraseology I am not particular about. I suggest this proviso : 

That this section shall not be construed to apply to contracts that provide 
for the return of unsold goods, wares, or merchandise by the purchaser to the 
manufacturer thereof. 

An amendment' will, of course, have to be made also to section 1 of 
the committee reprint No. 2, as I fear that the fourth paragraph of 
that section, and perhaps the first, third, and fourth paragraphs, 
are so broad that they might also invalidate our present trade ar- 
rangements. 

I believe mj time has expired, and I would like to submit my mem- 
orandum which I have prepared. 

The Chairman. You may do so. 

Mr. Franklin. I thank the committee. 

The Chairman. You may hand the contract to the reporter and 
it will be printed as a part of your remarks. 

Mr.' Franklin. I will do that. I thank you very much. 

(The paper referred to above is as follows:) 

To the Committee on the Judiciary in the House of Representatives: 

[Memorandum submitted on behalf of the McCall Co. in respect to the biU Introduced 
In the House of Representatives by Mr. Clayton, entitled " To supplement an act en- 
titled *An act to protect trade and commerce against unlawful restrictions,* approved , 
July 2, 1890."] .. I 

I 

1. HisTOBY OF McCall Company. 

The McCall Company is a New York corporation which was organized about 
40 years ago, and since that time has been steadily engaged in the development 
of its business. It has never been consolidated with another company, nor has 
it bought up or combind with itself in any way whatsoever any other business, 
either competing or iioncompeting of any otlier Icind or description. It repre- 
sents s'mply a legitimate growth and expansion of the business in whicb the 
company has been steadily engaged since its organization. 

2. Nature of the Business. 

The business of the McCall Company is as a seller and distributor of pat- 
terns. It also publishes a magazine and 12 to 16 page fashion sheets. The 
nature of the business is essentially to distribute correct, reliable, and up-to- 
date information in regard to fashions in dress and domestic interests, and to 
<!reate a desire on the part of possible purchasers to obtain the patterns neces- 
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sary to make the dresses and other garments which they may desire to obtain 
because of the information in regard to fashions furnished by the company. 
The company does not, and no company engaged in this sort of business could, 
maintain agencies to distribute its products exclusively directly to the con- 
sumer. All manufacturers and sellers of patterns must act through merchants, 
preferably dry-goods merchants, in the various localities In which their patterns^ 
are sold. 

The McCall Company does this by means of sending to merchants who act 
as its representatives an assortment of its new monthly issue of patterns, to- 
gether with fashion sheets which illustrate these fashions. These fashion 
sheets are distributed free by the merchant to his customers. It also publishes 
magazines which are sold to its representatives and to others, in which are 
pulilished plates and other information relating to present and coming fashions. 

It is not practical for the manufacturer of patterns to maintain his own 
agents for their retail sale: 

1. Because, except in very rave instances, the volume of business is not suffi- 
cient on the present small margin of profit to pay the necessary overhead 
and selling charges. This is due to the nature of the commodity, because a 
pattern is only sold where a garment is required, usually only where the gar- 
ment required Is to be made at home by and for a woman. Therefore the nature 
of the commodity so restricts the volume of sales as to make it impossible to 
realize sufficient profit on a fifteen-cent article where the per capita require- 
ments are estimated as being six per user per year. 

2. Because the selling cost of patterns is prohibitive, because a pattern must 
be sold from an illustration of the finished garment, which must be furnished 
free to the woman. This requires expensive portrayal in the form of bulletins, 
catalogues, and periodicals, which tend to greatly increase the selling cost 

3. Because the good will of the local dealer is absolutely necessary to the 
pattern manufacturer, because whereas it would be impossible for the manu- 
facturer to maintain selling outlets for patterns, it is profitable for the merchant 
to handle patterns, because the purchaser of a pattern is thereby in the market 
for dress goods, linings, trimmings, notions, etc. 

When selling patterns to his customers, a merchant will show and distribute 
these fashion sheets or give Information obtained from them to his customers. 
This Information is intended to, and naturally does, create in the purchasers 
of patterns a desire for materials made up in accordance with the fashions as 
shown by these publications. The result is that the patterns sold create the 
sale of other and more profitable merchandise. 

This service is one which could not be rendered to the public except through 
the cooperation of the merchant and the publisher. It is to the interest of 
each merchant to have advance information about the fashions, and to be able 
to furnish reliable information to his customers in this respect, and this infor- 
mation is much desired by the merchant's customers and brings them into his 
store to obtain it each month. No merchant could, however, afl'ord to attempt 
to procure this information on his own account. The expense of doing so 
would be enormous. 

On the other hand, the manufacturer of patterns could not successfully 
dispose of these patterns except In connection with the business of the mer- 
chant. It is not practical for the manufacturer of patterns to successfully 
open and maintain a store for the exclusive sale of his products. His product 
is necessarily one which is sold in connection with the products of the mer- 
chant. The price demanded for any particular pattern by this company is In 
no case more than fifteen cents, and sales of this character could not bear the 
overhead expense of being handled by themselves. 

A pattern will not sell itself in the sense that commodities such as food 
products, etc., will, and it has been shown that expensive advertising and 
portrayal are required. In order that the fashion pictures get into the hands 
of possible pattern buyers they must be distributed and actively promoted by 
the local merchant. To him they have a two-fold value: (1) They sell pat- 
terns and dress goods; (2) they advertise his store as a fashion center and 
illustrate the latest designs in hats, hair dressing, etc., and as disseminators of 
fashion news they are welcomed by women, and by creating demand for the 
up-to-date dress accessories add to the local prestige of the store as the dis- 
tributor of such accessories. 

Between the merchant and the vendor of patterns is naturally established a 
relation of mutual confidence. If the pattern manufacturer is furnishing 
reliable Information, the merchant knows that he is able to give to his cus- 
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tomers the latest and best information on fashions that is obtainable, and 
ordinarily the better for the merchant the better for the manufacturer of 
patterns, as the more patterns sold the greater demand for dress goods. 

It is essential in any business of this character that the information should 
be continuous and that it should be up to date. It is axiomatic that fashions 
are constantly and continuously changing, so that any set of patterns which 
are to-day up to date will six months hence be out of date, and it is essential 
to protect the merchant that his stocls of patterns should be constantly liept 
up to date by the manufacturer. For this reason the privilege of returning 
to the manufacturer unsold out-of-date patterns is a highly valuable privilege 
to the merchant and is really essential to him in order to enable him to 
maintain an adequate supply of patterns which should include a wide choice 
of styles, with a further wide choice of sizes in each style. 

3. CONTRACTURAL RELATIONS BETWEEN MERCHANT AND MANUFACTURER. 

There is virtually created between the manufacturer of patterns and the 
merchant an agency by which the merchant represents the manufacturer of 
patterns. If the standing of the merchant is improved by acquiring the repu- 
tation with his customers of having desirable information in regard to styles, 
this improves the standing of the publisher whose styles the merchant rep- 
resents, and if, on the other hand, the reputation of the styles of the publisher 
is enhanced it is to the benefit of the merchant to handle these patterns. Any 
benefit to one is, generally spealiing, a benefit to the other. 

For the interests of both it is therefore desirable that the relationship should 
be of more than a temporary character. No merchant could be well served by 
any manufacturer of patterns whose information was given once and then dis- 
continued. Any such informat'on is going out of date from the moment it is 
given, and unless the information is constantly kept up to date it is unreliable 
and worse than useless. For this reason each merchant acquiring the patterns 
from the manufacturer wants a continuous service and the right to return un- 
sold out-of-date patterns within a certain period. This, in turn, malies the 
manufa,cturer dependent upon the actual sales of the merchant for his com- 
peps'^tion. The merchant could not afford to buy the patterns on any other 
basis, and the manufacturer could not afford to sell patterns unless he were 
ab e to obtain a large and continuous marliet for his product. 

It 's, therefore, necessary that a merchant push one line of patterns only; 
for the profit is so small that were this effort divided it would spell disaster 
to both merchant and manufacturer without reasonably increasing the market. 
The average woman will gladly receive and carry away a number of different 
fashion sheets, which are an expense to the merchant, whereas the result in 
moFt cases would be to only seM garments for which she is in the market. 

This business of continuous, reliable, and up-to-date fashion information was 
foimerl.7 accompl's-beJ by contracts between the niercbant <)nd the manufac- 
turer, extending from one to five years, by which the manufacturer delivered to 
the merchant his fashion sheets, cards, illustrations, and information in regard 
to styles, and also patterns necessary to make up the garments in accordance 
with the information so furnished. These contracts usually provided that the 
merchant should not sell the product of any other manufacturer engaged in 
a similar line of business, and should not sell below a minimum price. It was 
formerly understood to be the law that such contracts were entirely valid. 

Owing to the small profit in patterns it is extremely expensive for the manu- 
facturer to maintain his traveling sales force which places these contracts, and 
if a single transaction does not insure the good will of a merchant over a con- 
siderrble period, thus making it a profitable account, it would so increase the 
expense of sales as to place the small manufacturer at an enormous disad- 
vantage. 

In order to keep down the selling costs the dealer must operate directly with 
the ira^nfaoturer. It is significant that there fue no middlemen, jobbers, or 
commission houses which, are agencies for the distribution of patterns to the 
retail n>erchant, as quick distribution and the good will of the merchant are 
essential. 

As far 08 this company is concerned, soon after the Dr. Miles Medical Co. 
case was decided by the Supreme Court of the United States, it was felt that 
the agreements described above might be invalid, and the company desired in 
every respect to comply with the law, and all future contracts were so drawn, 
under the advice of eouns(>i, th't they w^ere deemed in full compliance with the 
law as laid down In the Dr. Miles Medical Co. case. 
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These contracts practically gave the merchant the right to sell the products 
of t|^e J"ii^^"^ii^turer ^t any Di'ice, find to take on any other so-called competing 
product. They did, however, provide that in case the merchant desired to 
avail himself of either or both of these privileges that he should not be per- 
nrt ed to return to the u>anufacturer tte unsold out-of-date patterns. All of 
tiie contracts which have matured since the new form of contract was adopted 
whenever renewed, have been renewed on this basis. We want to call the 
attention of the committee to the fact that this company is scrupulously en- 
deavonng in every respect to comply with the rule of law laid down bv the 
courts. *^ 

4. Effect of Proposed Legislation. 

.^? company is now confronted with the question of the effect of the pro- 
po^a amendment to the Sherman law as embodied in tentative bill No 1 of the 
committee reprint, which was introduced by Mr. Clayton in January 1914 
Our understanding of this bill is that it is an attempt to codify the law as laid 
down by the Supreme Court of the United States in the Dr. Miles Medical Co 
case, the Dick case, and the Sanatogen case. The part of the proposed legisla- 
tion to which we especially refer is section 10. Our fear is thnt in attempting 
to codify this line of judicial decisions, those who have drafted this t)roposed 
statute have gone further than they intended. We fear that it may possibly 
be held under the bill as proposed, if it should become a law, that it would 
invalidate the form of contract which this company has made on the advice of 
counsel, in respect to the right of merchants to return unsold out-of-date pat- 
terns. We do not presume that it is the intention of the authors of this legis- 
lation to invalidate any such reasonable arrangement of business which is essen- 
tial to the continuance of that business. The arrangements which we have 
outlined above between this company and the merchants who act as its distribut- 
ing agents are such that, if they were discontinued, the business now carried 
on by this company would be seriously injured. We have no question whatever 
that the business as now carried on is entirely in accord with the statutes and 
decisions of the courts of the United States, but we are not clear that the legis- 
lation as proposed does not go further than the decisions of the courts which it 
is intended to codify; and if it does go further and invalidates the contracts 
such as are described above, as made between this companv and its representa- 
tives, the result will be a complete disorganization and prostration of the sort 
of business in which this company and its competitors are engaged. 

5. Suggested Changes. 

It is in order to clear this doubt that we suggest that the phraseology used 
in section 10 of the proposed statute should be so changed as to make it clear 
beyond question that the proposed legislation will not invalidate the arrange- 
ments 'bet ween this company and its distributors. We presume that it is the 
intention of the act not to invalidate such arrangements as are now entirely 
lawful under the decisions of the court; and in order that this intention may 
be carried out beyond question, we think that the phraseology of section 10 of 
the proposed law should be modified so as to make this matter clear beyond a 
doubt. Without any desire to specify any particular method of accomplishing 
this purpose, we have taken the liberty of suggesting to the committee that this 
section be amended by the addition of an appropriate proviso which woulrl do 
away with any question as to whether section 10 of the proposed bill does not 
go further than is intended by the committee. We think that such a proviso 
might take the following form : 

" Provided, That this section shall not be construed to apply to contracts that 
provide for the return of unsold goods, wares, or merchandise by the purchaser 
to the manufacturer thereof." 

Dated, New York, February 25, 1914. 

Respectfully submitted. 

McCall Company, 
By George S. Franklin, 
Its Attorney, 14 Wall Street, New York. 

The Chairman. Gentlemen, Mr. Caffery, one of the leading mem- 
bers of the bar of New Orleans. He desires to be heard on some 
measure that is before the committee, about which he will talk. 
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STATEMENT OF MR. DONELSON GAEFERY, NEW ORLEANS, LA. 

Mr. Caffery. Mr. Chairman and gentlemen of the committee, the 
angle from which I approach the consideration of the Sherman law 
is that of the person injured by monopoly in his property or business. 
I have charge of some damage suits under that law which probably 
exceed in number and in amount the aggregate of all other damage 
suits brought under it since its passage in 1890. It is not solely with 
reference to that litigation that I shall make the suggestions I want 
to lay before you, as I think they are rather broader than the^E||- 
ject which first drew my attention to them. In other words, I am^5t 
asking this committee to recommend legislation particularly with ref- 
erence to any lawsuits. These lawsuits on the merits must stand or 
fall on the law as it was at the time of the alleged injury. We would 
not ask Congress to help win our suits for us, nor would Congress do 
so; but in considering the jurisprudence under the Sherman law one 
is struck with some deficiencies in that law, and I have been par- 
ticularly struck with such deficiencies in preparing for the trial of 
the cases I refer to, which are now pending in the Eastern District of 
Louisiana. In going over the cases you will find that there are only 
two in which the Supreme Court of the United States has rendered a 
money judgment for damages. In view of the general belief that all 
the riches of Golconda have been accumulated by the trusts during 
the last two decades it is quite astonishing that only two judgments 
for damages have been rendered against them in the court of final 
resort during that period; and it is also astonishing that those judg- 
ments are both for insignificant amounts. 

In the case of Montague v, Lowry the munificent sum of $500 was 
allowed for damages and was trebled with a like princely sum of 
$500 as attorneys' fees. In the case of Atlanta v, Chattanooga a 
judgment was affirmed by the Supreme Court of the United States 
allowing the city of Atlanta treble damages for some little extras 
in a bill for sewer pipe; and in the case oi Loewe v. Lawler the Su- 
preme Court of the United States reversed the judgment of the lower 
court on the question of damages and sent the case back for i:rial, 
back to limbo, where it still is. 

Mr. McCoy. They had a verdict in that case the other day. 

Mr. Caffery. Yes ; the case has been simmering along through the 
lower courts for many years. I understand that there has recently 
been a verdict, with probably another appeal to the Supreme Court. 
That case was instituted for damages suffered in 1902, and there has 
only recently been a judgment in a lower court for those damages. 
In other words, the machinery of the law is totally inadequate for the 
purposes of carrying compensation to those who are injured by the 
trusts. 

In the suggestions that I shall make to you gentlemen as to how 
this machinery should be bettered I would not suggest any drastic 
changes in the law, either in its substance or in the remedies by which 
reparation is given those injured in their business and in their 
property. 

There is a well-recognized class of cases where there must be 
special rules of evidence and special penalties and special proce- 
dures. It has been recognized by Congress that these antitrust cases 
fall within that class. It has been so recognized by the President in 
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his recent message to Congress on the subject. And in order to 
give a remedy to those who are injured, and to give a real remedy, 
there must be some changes, I submit, in the remedial part of the 
law. Just as an army crawls on its belly, so does a law depend upon 
its remedial processes. Without procedure you may have the statute 
books full of good laws which will amount to nothing. And, in so 
far as compensating those who are damaged by these huge combina- 
tions, I think it is apparent that the Sherman law is a dead letter. 

The cases in which special penalties have been imposed by the law 
are these trust cases where the damages are trebled and where an 
attorney's fee is allowed to the successful plaintiff. There are also 
the insurance cases which carry in favor of a successful plaintiff 
against an insurance company damages for delay in settling losses 
and attorney's fees. Special penalties are also allowed in railroad 
damage cases; a railroad not paying its damage claims for cattle 
losses promptly is put to the necessity of paying the fees of the 
attorney for the plaintiff. 

In the trust cases some very peculiar special penalties are imposed. 
Under the law of Nebraska an officer of a trust becomes personally 
liable for its debts. Under the laws of Kentucky, of North Dakota, 
of Kansas, and of Illinois it is a defense to a suit by a trust on a 
bill of goods to show that the plaintiff is party to a trust. Under the 
law of Nebraska and of Oklahoma trust property is forfeited to the 
State, following out the decree of Zeno, 500 years before Christ, by 
which the property of those who engaged in combinations in re- 
straint of trade was forfeited to the State, with banishment of the 
offenders from the State. 

In Texas no successor is permitted to a trust who has any connec- 
tion whatever with it. In other words, there must be a thorough 
cleaning out and new blood put in to succeed the concern which, by 
operating as a trust, subjects itself to a sort of business attainder. 

In Kansas, county attorneys who do not enforce the antitrust laws 
are fined and removed from office. Sheriffs and constables who do 
not report infractions of the antitrust laws to the county attorneys 
are fined and jailed and removed from office. And along that same 
line the decree of Zeno imposed a penalty of 50 pounds in gold upon 
any court which did not enforce the antimonopoly feature of the law. 

That is a formidable array of special penalties. I mention the 
special penalties, not with reference to the imposition of any further 
special penalties under the Sherman law, as I think they are amply 
adequate; I mention them for the purpose of illustrating the spirit 
of the law and of emphasizing the reasonableness of the request that 
I will make that there should be some changes in the rules of evi- 
dence as to these trust cases and in the procedures. The cases in 
which special rules of evidence have been established by legislation 
are first the gambling and the liquor cases. In those cases it is laid 
down by the legislature as a rule of evidence that for one to be seen 
gambling or drinking on any premises raises a prima facie presump- 
tion that such premises are used in the gambling or liquor business 
for the purposes of confiscation or fine. 

There is also a legislative rule of evidence in the railroad cattle 
cases that the killing once being established, the burden of proof is 
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thrown upon the railroad to show that the killing was not done negli- 
gently. 

Under the Interstate Commerce act there is a legislative presump- 
* tion raised in favor of the findings of the Interstate Commerce Com- 
mission, which presumption the party aflPected by the finding must 
overcome by proof. 

In the Chinese exclusion cases there is a presumption that any 
Chinese found without his papers must be deported. 

In Canada there is a special rule of evidence in favor of the report 
of the trade combines board. It becomes prima facie evidence as to 
the facts found by that board. 

In France, there is a conclusive presumption of law flowing from 
conviction under a criminal statute in favor of those claiming civil 
penalties and damages. 

In Australia a special rule of evidence exists making the documents 
found in the custody of a trust admissible in evidence against it, you 
may say, making them authentic. Such a rule of evidence in these 
Sherman law cases would be quite valuable. In the prosecution by 
the Government against the American Sugar & Refining Co. the 
Government attorneys have been met with countless objections con- 
cerning the want of proof of the signatures to letters which were 
found in the files of the American Sugar & Refining Co., and with 
objections that the letters were not received by the persons to whom 
they were addressed, and so on. 

In Arkansas and South Carolina and in Texas proof that an agent 
is ^ilty under an antitrust act raises a presumption that the corpo- 
ration is likewise guilty. 

In California, Michigan, Mississippi, and Ohio the mere proof of 
the general reputation of a concern that it is operating in violation 
©f the antitrust laws is sufficient to establish its character as a trust ; 
and in the indictment in those States against it, on the criminal side, 
the indictment need not give details, need not state when and where 
and how the trust was created, but need only describe the organiza- 
tion and its methods in a general way. 

In Illinois a conviction may be had on a preponderance of proof. 

In New Zealand the court is the judge of the evidence, is not bound 
by the rules of evidence, and may admit what it pleases as evidence. 

Antitrust suits in a great many of the States are given precedence 
over all other suits on the dockets of the courts so as to provide for 
a summary trial ; and in getting evidence for the cases it is provided 
that the officers of the concerns under indictment may be interrogated 
at some fixed point and must produce all papers wanted by the State 
officers. And it is provided in Mississippi, in Montana, and in North 
Carolina that this interrogation, this probing, may take place in 
advance of the filing of any suit. 

A peculiar special procedure is that contained in the Massachusetts 
Body of Liberties, section 42, where it is provided that no man shall 
be forced to confess, by torture, unless in a capital case after con- 
viction, when he may be tortured to obtain evidence against his con- 
federates. I merely cite that as of historical interest, and not as 
containing any suggestion as to how the trusts should be proceeded 
against. [Laughter.] 

Now, gentlemen, in the suggestion of the President as to the Stat- 
utes of Limitations, and as to the use by private litigants of the 
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Government's judgment in its dissolution suit, I will say that the 
Statute of Limitation ought to be made applicable on the lines sug- 
gested by him whether a dissolution suit is ever brought or not. The 
suggestion made by the President, and I believe as carried out in the 
tentative bill now before the committee, is made in such a way that 
the Statute of Limitation will not be suspended if no dissolution suit 
is brought. I suggest an amendment which will suspend the Statute 
of Limitation whether a dissolution suit is brought or not. 

The cases in which you want the Statute of Limitation suspended 
are those where there is no dissolution suit ever brought, because it is 
only upon the bringing of the dissolution suit that the private litigant 
begins to* know anything about his rights and as to what has harmed 
him. The claims which we have had in Louisiana would have been 
impossible but for the revelations made in the dissolution suit brought 
by the Government against the American Sugar & Refining Co. The 
same methods which we complained of only recently have been going 
on for over 20 years, but we could not place our hands upon the source 
of the injury until it was all brought out in the Government dissolu- 
tion suit, in which the affairs of the American Sugar & Refining Co. 
were turned inside out, and its intimate correspondence was exposed 
to the courts and to the public. Therefore I would say that the sug- 
gestion as to suspending the Statute of Limitations in the measure 
now pending before you does not go far enough, because if a disso- 
lution suit is not brought according to the language of that bill, then 
the Statutes of Limitation would not appear to be suspended. 

The next suggestion that I would make would be this, that not only 
should the judgment in the Government dissolution suit be admissible 
and receivable in evidence in any case where the question of monopoly 
vel non against that same defendant arises, but that all the evidence 
received in the dissolution suit should be likewise admissible and re- 
ceivable in evidence in the suit of the person claiming to be damaged 
by the monopoly. 

The present dissolution suit against the American Sugar & Refin- 
ing Co. has been pending four years, and it is now going on in the 
due course through the lower courts, and will probably reach the 
Supreme Court in a decade hence. And what are those who now sue 
to do? Are they to sit down, and wait for the rendition of judgment 
in that case, or are they to proceed, and at their own expense and upon 
their owjj initiative compile the same immense mass of documents and 
evidence which the Government has gathered and introduced in evi- 
dence into the dissolution suit? 

Mr. Volstead. How do you come to the conclusion that this pro- 
vision in section 12 of the tentative bill only applies to dissolution 
suits ? It says, " final judgment or decree in either a civil or criminal 
action." It is not limited to any class of actions. 

Mr. Caffery. I speak of dissolution suits because the criminal 
procedures are unknown to us. 

Mr. Volstead. I presume the civil suit to enjoin certain practices 
might be maintained under that same suit and that the judgment 
would be evidence. 

Mr. Caffery. That is very true, but it is just such a suit that I 
speak of as occupying about 10 years in getting through the courts. 

Mr. Volstead. Do not let me urge you away from your line of 
argument. 
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Mr. Caffery. On the line suggested by you, it does not subject 
the defendant in the case to any inconvenience or hardship to have 
introduced against him all the evidence and all the facts concerning 
which it has had full opportunity to cross-examine and where the 
issue as to the existence of the monopoly is the same. The truth of 
the matter is this, with regard to the shortening of these procedures 
by special rules of evidence, that in my judgment such shortening 
will be as beneficial to the monopoly as to the claimant in those cases, 
because it is certainly not a healthy condition for even the American 
Sugar Refining Co. to have hanging over its head claims for 
$1(X),000,000 ; and it can not be beneficial to any concern to have 
suits against it dragging through the courts for large amounts of 
mon^y for a long period of years. To shorten those suits I con- 
sider will be beneficial both to the plaintiffs and to the defendants. 

Mr. Volstead. Have you given any consideration to the question 
of whether evidence of that kind could be admitted if objected to 
on the charge of being unconstitutional or under the criticism of 
being unconstitutional? 

Mr. Caffery. A defendant, of course, is always entitled to due 
process of law, both under the Federal Constitution and under all 
the State constitutions, and it is solely with regard to that require- 
ment that your question is addressed, I take it. No person is de- 
prived of due process of law when evidence is admitted against 
him after he has had full cross-examination of that evidence. 

Mr. Volstead. But it would be cross-examination, perhaps, with 
reference to an entirely different issue. 

Mr. Caffery. The issue is only with regard to the existence of. the 
monopoly. 

Mr. Volstead. As to that the judgment, uuder the bill, would be 

sufficient evidence. 

Mr. Caffery. If the judgment is ever rendered it would, yes; and 
a fortiori, if the judgment is admissible in evidence, then the evi- 
dence on which that judgment is based is likewise admissible. 

Mr. A^olstead. I think there might be a distinction between them. 

Mr. Caffery. There is not any question as to the power of the 
legislature to pass any law it pleases concerning evidence so long as 
it obeys the mandate that every person must have due process of 
law; and there can not be any denial of due process of law in ad- 
mitting evidence against a person on the same issue on which he has 
cross-examined over that evidence. 

I think it was with regard to the possibility of that question being 
asked that I looked up these special rules of evidence from so many 
jurisdictions. Not only do legislatures pass special rules of evidence, 
but until the constitutional provision was adopted that there should 
be due process of law, one of the main functions of the legislatures 
was to grant rehearings in cases, and in some jurisdictions the legis- 
tive granting of divorces still goes on. 

Mr. McCoy. Then your suggestion is, if I understand it, on ac- 
count of the great length of these proceedings the person suing for 
damages should not have to wait until decree was entered, but might 
have the use of any testimony taken at any stage of the proceeding ? 

Mr. Caffery. ifes, sir; that is my position; and I contend that 
that should be done, not only with regard to the 
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Mr. Volstead (interposing). I think I agree with yau as to the 
general proposition where theie is that issue, so I do not think you 
need discuss it any further so far as I am concerned, unless some 
other member of the committee desires that you should do so. 

Mr. Caffery. I contend it should be done for this reason, that it 
is the duty of the Government to protect its citizens against these 
monopolies, against monopolies which, in so far as the cases I have 
been looking into are concerned, become highwaymen. If the Gov- 
ernment permits highwaymen to operate, if through its laches it per- 
mits highwaymen to go unwhipped of justice, and to injure its citi- 
zens in thousands and millions of dollars, then it would seem to me 
to be equitable for whatever evidence is gathered from any legitimate 
source to be declared by the Government authentic against those who 
have violated its laws, and against whom the Government has not 
put into operation, as it should, the machinery of the law. 

On the question of procedure, in cases of this kind, the delays 
amount, under the present rules of evidence and under the pro- 
cedures as presently established, to a denial of justice. The case of 
Atlanta v, Chattanooga was first heard of in the One hundred and 
twenty-first Federal Keporter, where a demurrer was passed upon. 
That was in 1900. It is next encountered in the One hundred and 
twenty-seventh Federal Eeporter, where a verdict of the jury was 
reversed and a new trial was granted. It was finally heard in the 
Supreme Court in 1906. 

In the case of Loewe v, Lawler the damage done was in 1902. It 
did not reach the Supreme Court until 1908, and it would not have 
reached it then if the lower court judge had not said that a con- 
tested trial would consume weeks of time, with enormous expense, 
and that he would discmiss the complaint so as to get an early hear- 
ing in the appellate courts. But the early hearing has not availed 
the plaintiffs in Loewe v. Lawler, as they are still simmering in the 
lower courts. 

My suggestion would be that not only sould these special rules of 
evidence be adopted permitting the record in the Government disso^ 
lution cases, or in the Government criminal cases, to be availed of 
by a person who has been injured in his property or in his business, 
but that here should be a special procedure the same as upon ques- 
tions of jurisdiction in the Federal courts. Those questions of 
jurisdiction are certified up to the Supreme Court. If in Mon- 
tague V, Lowry and Atlanta v. Chattanooga and Loewe v, Lawler 
there had been a process whereby the case could have been certified 
to the Supreme Court after the making up of the record, all these 
delays that I speak of would have been avoided, because in none of 
these cases was anything decided by the Supreme Court of the United 
States, when after so much delay they finally got there, but questions 
arising on the face of the papers. 

Mr. Volstead. You mean on the face of the pleadings? 

Mr. Caffery. On the face of the pleadings. When those questions 
which were presented on the face of the pleadings were decided in 
the Supreme Court of the United States, when those cases finally 
completed their long journey in the courts 

Mr. McCoy (interposing). Loewe v, Lawler came up on demurrer 
in the Supreme Court for the first time, did it not ? 
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Mr. Caffery. Yes ; Loewe v, Lawler came up on demurrer. 

Mr. McCoy. Why was there so much delay after that suit was in- 
stituted in getting a decision in the lower court ? 

Mr. Caffery. Well, there were all sorts of delays, as* will occur 
in every case if the ordinary procedure applies. For example, in 
1905 there was a motion made requiring the plaintiflf to amend his 
pleadings. That was passed upon in One hundred and forty-second 
Federal Reporter, and in One hundred and forty-eighth Federal Re- 
porter the case finally came up and was dismissed. It should have 
Deen dismissed in 1905 for the same reasons which the judge gave in 
1906. 

Mr. McCoy. In that particular case what change in procedure 
would you suggest which would effect the object which you have in 
view of getting it up to the Supreme Court any sooner than it got 
there ? 

Mr. Caffery. The petition, exceptions, and answer should have 
been certified to the Supreme Court by the lower-court judge, who 
then should have proceeded to take testimony in the case on the pre- 
sumption that a cause of action was stated, and on the presumption, 
too, that if the case was dismissed by the Supreme Court the expenses 
of trial in the lower court, which would have been needless, would 
all be paid bv the plaintiff, the defendant not suffering thereby. 

Mr. Dupre. You were desirous to have the proceeding go on on 
the merits and have the question of the pleadings certified to the 
Supreme Court for its decision ? 

Mr. Caffery. Yes. 

Mr. Dupre. Could that not have been done on demurrer just as 
well? 

Mr. Caffery. Only in case the judge of the lower court dismissed 
the complaint. If it is done at all, it ought to be done scientifically. 
If you can get the lower-court judge to overcome his convictions as 
to the law in a case and invariably to dismiss it, then it will come up, 
just as you suggest, but only on the petition, and in the way I sug- 
gest the record will be made up — ^the petition, exception, and answer — 
and then the case will be forwarded to the Supreme Court for a 
ruling upon the questions of law patent on the record. 

In the case of Atlanta v, Chattanooga long delays would have been 
saved, when there was nothing else delaying the case but the neces- 
sity of the Supreme Court saying whether me city of Atlanta was a 
person and what statute of limitations applied. That, of course, 
could have been decided offhand, right on the face of the papers, in 
two minutes ; but it took many years for that question to come up un- 
der the present, I will say, archaic procedure under the Sherman 
law. So, in Montague v, Lowry and in Loewe v. Lawler, the remain- 
ing two of the solitary trio in which hope of reparation was held 
out to the person damaged by a trust, all questions finally considered 
in the Supreme Court could have been decided in the begmning if the 
record had been certified up. If there are special penalties, if there 
are special rules of evidence, if there are special procedures in so 
many classes of cases, and particularly in these antitrust cases, then 
there ought to be some special procedures which will be effective; 
special procedures of the kind such as would, I am sure, as in the 
language of the trial judge in Loewe v. Lawler, prevent the consump- 
tion of weeks with the trial,," with enormous expense," thereby bene- 
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fiting both parties to the litigation — certainly the plaintiff and un- 
doubtedly the defendant. 

Mr. McCoy. You would make that amendment to the law general, 
would you not, so that any equity suit might take the same course 1 

Mr. Caffery. These damage cases are law cases, cases at law, cases 
under the Sherman law, under the statute. No ; I would make it only 
cases under this statute shall be affected by it. 

Mr. McCoy. Why would it not be wise to have that in the equity 
suit for dissolution? 

Mr. Caffery. It might be. I think it would probably help big 
business out of the mire that it says it gets into when it is sued tor 
let it go immediately to the Supreme Court and have its rights 
passed upon. For example, in the dissolution suit now pending 
against the American Sugar Refining Co., the plea of res adjudicata 
is insistently set up by tne defendent. Such a procedure as I have 
suggested would have enabled the Supreme Court years ago to have 
said whether there was anything in that claim. If the American 
Sugar Refining Co. is right in its contention it would have been saved 
a great deal of money. 

Mr. DuPRE. Do I understand you to say that where the question 
is raised on the pleadings, that that question should be certified to 
the Supreme Court for decision, and the evidence should be taken in 
the case and the case should proceed ? 

Mr. Caffery. The case should proceed in the court below. In 
other words, there ought not to be anything to delay matters. Delay 
injures both parties, and particularly those who come into court, as 
my clients have done in Louisiana, contending that they have been 
bankrupted by the inexecution of the law. If they have been bank* 
rupted they are entitled to a speedy trial. If tney have not been 
damaged the defendant is entitled to a speedy dismissal of the suits* 

Mr. Peterson. Would you go direct to the Supreme Court ? 

Mr. Caffery. Yes, sir. 

Mr. Peterson. Or would you go to the court of appeals and from 
there to the Supreme Court ? 

Mr. Caffery. I would go direct to the Supreme Court, the final 
arbiter. No one is satisfied unless he does get into the Supreme 
Court and gets an adjudication there. 

Mr. McCoy. There is a special proceeding already provided for 
along the lines of your suggestion mentioned in those other special 
proceedings now for expediting cases. 

Mr. Caffery. It amounts to nothing. 

Mr. McCoy. What I meant was a principle of special proceeding 
is already contained in the law. 

Mr. Caffery. The principle is recognized there. The law has 
already recognized the necessity for the principle and should put it 
into live operation. 

It has been suggested to me by Senator Broussard that there should 
be a prescription fixed in the Sherman law, as we say in Louisiana, 
as is said in the common law^ there should be a statute of limitations 
passed by Congress concerning the damage suits under the Sher* 
man law. As it now stands the limitations in each State are appli* 
cable under the Sherman law. There is a want of uniformity of 
limitations even under the bill as prepared by the committee, and, 
under the bill I have suggested, that evil, if it be an evil, continues^ 
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There has been no fixation of a time in any of the bills within which 
these suits should be brought. Probably there should be. In Louisi- 
ana it is claimed bv the defendants in the cases I have spoken of that 
the prescription of one year applies — one year after the actual doing 
of the injury. In Tennessee, it was decided by the circuit court of 
the United States, in Atlanta v, Chattanooga, that the prescription 
of 10 years applies, and it would be somewhat anomalous, to say the 
least of it, for the same people doing business in Louisi^^na and 
Tennessee to have a right of action for only one year, in Louisiana 
and for 10 years in Tennessee. Possibly there should be a uniform 
statute of limitations. It would certainly be in the direction of a 
scientific treatment of the whole subject matter. 

Mr. Volstead. Do I understand that in your State the statute 
of limitations would commence to run immediately upon an unlaw- 
ful act, supposing it was a continuous act, or would it run from the 
time that continuous act closed? 

Mr. Caffery. I think that under the jurisprudence of Louisiana 
the limitation would begin after the final cessation of the series of 
continuous acts, and also after the discovery of the exact way in 
which the harm was done. 

Mr. Volstead. Do you have a statute that controls the running of 
the limitation in case you do not know how the thing happened ? 

Mr. Caffeky. Well, it is not statutory. We have a statute there 
establishing a limitation of one year against all damages from of- 
fenses or quasi oflFenses. 

Mr. Volstead. They" have got those, I think, in a great many cases, 
as in the case of fraud. In that case the statute does not commence 
to run imtil the discovery of the fraud. 

Mr. Caffery. That, of course, is our jurisprudence, but we have 
no general statute to that effect. But in these damage suits, where 
a private litigant must traverse the whole of the United States in 
order to find what a monopoly has been doing in Louisiana and in 
California and in New York, there will not be much in the law for 
a private litigant unless some of the special procedures that I have 
spoken of are applied ; and it will not benefit him much to extend the 
statutes of limitations unless these special procedures, particu- 
larly as to permitting the testimony in the Government's cases to 
be introduced, are provided for. The litigants who claim that they 
have been damaged in these millions of dollars by the monopolies 
will find themselves put by the Sherman law in something like the 
Lazar House, which is spoken of in "Paradise Lost," where the 
only attendants on the wretches who are inmates are " Despair " 
and " Death," mocking them with what they might have received 
but which will not be awarded to them. There will be no chance of 
anything like real justice — of seeing the real money of the trusts — 
no matter what their rights are, no matter how they have been 
damaged, unless the special procedures I have spoken of, certify- 
ing the cases up to the Supreme Court, and the like, are adopted, 
or unless these rules of evidence are adopted permitting evidence in 
the Government's dissolution case to be used by them. 

Mr. Volstead. It was suggested here that in those actions the laws 
or right of compelling discovery ought to apply. Have you run up 
against that proposition of compelling the defendant to surrender 
his books or open them so that you can inspect them ? 
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Mr. Caffery. Under the present statute on the gathering of evi- 
dence that right is denied, or that right is contested ; but I do not see 
any reason why that right should not be granted. 

Mr. Volstead. Do you think that would be of any benefit to you? 

Mr. Caffery. It would be of great assistance. 

Mr. Peterson. Is that right not now recognized — the rule of com- 
pelling discovery? 

Mr. Caffery. It has never been availed of in such cases so far as 
the reports indicate. The authorities are conflicting as to the exercise 
of that right under section 857 of the Eevised Statutes. 

Mr. DuPRE. May I ask how many separate suits have been insti- 
tuted by the Louisiana people against the American Sugar Ee- 
fining Co.? 

Mr. Caffery. There have been several hundred — not far from 200. 

Mr. DupRE. Each suit is independent? 

Mr. Caffery. Each suit is an independeht suit. 

Mr. DuPRE. It was suggested here the other day — I think by Mr. 
Brandeis, probably — that it would be desirable to have private liti- 
gants injured by the operation of trusts permitted to intervene or 
to become parties to the Government dissolution suit either at some 
tipie during its pendency or after final decree. I want to ask whether 
you have any views on that subject? 

Mr. Caffery. There has already been an issue raised in our suits 
on a question similar to that. The Revised Statutes of the United 
States provides, in section 921, that all causes of a like nature may 
be consolidated, and the plaintiffs in these cases have asked the judge 
of the eastern district of Louisiana, informally, what his views are 
on the question of consolidation, and at that same informal hearing 
the attorneys for the American Sugar Refining Co. were on hand 
and vigorously contested against any consolidation of causes, claim- 
ing that it would be a denial of justice to them to consolidate the 
cases on the ground that the question of limitation in each case would 
be different, but both sides realize that unless the causes are con- 
solidated they will be dragged out over a great many years — pos- 
sibly during the lifetime of the present judge and the present attor- 
neys. 

Mr. DuPRE. In what jurisdiction is the Government suit against 
the American Sugar Refining Co. pending? 

Mr. Caffery. In the southern district of New York. 

Mr. DuPRE. And do you think it would work to the ends of jus- 
tice that litigants, say, in Louisiana and California should have to 
have their rights adjudicated on the Government suit pending in the 
jurisdiction of New York.? 

Mr. Caffery. I think it would be a viilual denial of justice to 
compel 200 Ix)uisiana or California litigants to go to New York to 
prove their cases. 

Mr. McCoy. How about allowing them to do it if they care to 
doit? 

Mr. Caffery. There might be some men of means Avho could go 
there. 

Mr. McCoy. I do not mean so much from that point of view as to 
its effect on the litigation — whether it would be too much of an in- 
terference with the Government proceeding? 
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Mr. Caffery. I do not think it would be any considerable inter- 
ference with the Government proceeding. I think it would be in 
the direction of speedy justice, and I hope the committee will recom- 
mend the passage of a law to that effect. 

Mr. DuPRE. You mean permissive but not compulsory ? 

Mr. Caffery. Permissive but not compulsory. Undoubtedly un- 
less some relief is panted on those lines the Sherman law will re- 
main a dead letter m so far as salving over the injuries of those who 
are damaged by monopolies. It certainly has been a. dead letter up 
to now and it will remain one unless some such relief as I have sug- 
gested is given. 

Mr. DuPRE. Have you read mto the record the amendment, which, 
T understand, you had in mind, to section 12 ? 

Mr. Caffery. I have only prepared one of the amendments I had 
in mind. The other amendments I did not prepare, as they only 
occurred to me after I started for this hearing. 

Mr. Floyd. I would suggest that you read that amendment into 
the record, and the committee will be obliged to you if you will 
prepare the other amendments that you have in mind and submit 
them later. We would be glad to have your assistance in that way. 

Mr. Caffery. I will do that. 

Mr. Floyd. You might hand that one to the stenographer now 
and later you may transmit to the committee the other suggestions. 

Mr. Caffery. Yes, sir ; I will do that at once. 

' I thank you, gentlemen, for giving me this opportunity to appear 
before you. 

(The suggested amendments referred to during Mr. Caffery's 
remarks are as follows :) 

Amendment to tentative bill No. 1 by Mr. Clayton. On page 4 strike out, 
after the word "act," in line 1, balance of section and insert the following: 

*' In all cases where, under the provisions of the act entitled 'An act to pro- 
tect trade and commerce against unlawful restraints and monopolies,* ap- 
proved July 2, 1890, a cause of action arises in favor of any person who shall 
have been injured in his business or property, the statutes of limitation ap- 
plicable to such cause of action shall be suspended until it shall have been 
finally adjudged in a suit or proceeding, civil or criminal, by or on behalf of 
the United States that the act aforesaid has been violated, and such statutes of 
limitation shall not again become operative until after the rendition of final 
judgment in such cause ; and whenever, in any suit or proceeding, civil or crim- 
inal, brought by or on behalf of the United States, under the provisions of this 
act, evidence shall have been taken, filed, or adduced therein, in any stage of 
the case, on the issue whether said act has been violated by the defendant, 
such evidence shall be likewise admissible and receivable in any suit for 
damages, under the provisions of said act, wherein the issue as to the viola- 
tion of said act arises, and wherein the defendant is the same, either directly 
or indirectly, through its officers, if it is a corporate defendant; this provision 
being applicable in favor of any party plaintiff or defendant in such suit for 
damages." 

Proposed new section to bill No. 1, by Mr. Clayton, to be inserted on page 4 
of the tentative bill between sections 12 and 13; this section to be section 13, 
and the present section 13 to become section 14 : 

" Sec. 13. That whenever any person shall sue, under section 7 of the afore- 
said act, to recover threefold damages for injury to his business or property, 
the district judge shall, as soon as the cause is at issue, certify the record to 
the Supreme Court of the United States, where said cause shall be placed upon 
the summary docket, and where, when it shall come to be heard, all questions 
of law arising on the face of the papers shall be examined into and decided; 
and if the cause is proceeded with in the meantime in the lower court the 
plaintiff shall pay, in addition to the costs, a reasonable attorney's fee for 
the defendant In the event the Supreme Court of the United States shall dismiss 
the action." 
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STATEMENT OF HE. BEBNABJ) FLEXNEB, OF CHXCAOO, ILL., BEF- 
BESENTINO THE MIDDLE WEST UTILITY CO. 

Mr. Floyd. Will you state your full name to the reporter; and if 
you represent any special interests, will you state that also ? 

Mr. Flexner. Bernard Flexner. I am here, Mr. Chairman, espe- 
cially with reference to the suggestion about holding companies. I 
represent a large holding company that is engaged in holding stocks 
01 public utilities in the gas and electric light business, mainly. 

Mr. Floyd. We will be very glad to hear from you on that subject, 
Mr. Flexner. I will state, however, while the matter is under con- 
sideration, that unfortunatelv we have not the proposed drafts ready 
for submission, but we will be glad to hear your views on that par- 
ticular subject. 

Mr. Flexner. We have been watching for the tentative draft of 
the bill that was intended to affect holding companies, because we 
felt that there was good reason, in the light of the thought under- 
lying the proposed legislation, why a holding company that was 
holding the securities of a gas and electric Tight company, or a 
utility, should be excluded from the operation of such a statute, 
and with your permission I should like to state briefly the reason 
why we think a company of that kind should be excluded from any 
such proposed legislation. Of course if there is no intention to 
include them it would be useless to take up the time of the com- 
mittee to discuss this phase of the question. 

Mr. Floyd. We will be very glad to hear you. I might say that 
there is a bill in contemplation or in preparation, and we are holding 
these hearings for the purpose of getting suggestions in regard to 
proposed legislation. You propose to furnish exactly the kind of 
information we will be glad to have, and we will be glad if you will 
proceed. 

Mr. Flexner. In the first place, if the committee please, these 
holding companies — and I am using the one that I represent as 
being typical of them all 

Mr. Floyd (interposing). Would you mind stating what that is? 

Mr. Flexner. The Middle West Utility Co. It holds the securities 
of electric-light properties that are being operated in Indiana, in 
Illinois, in Kentucky, in Oklahoma, a few in Missouri, and some in 
the New England States. 

You will note that they are widely scattered properties. All of 
those properties are being operated by domestic corporations of the 
States in which the utilities are located. They are being operated 
by domestic corporations, because under the laws of those particular 
States they must be operated by domestic corporations. Most of 
the States that I have mentioned have public service or public utili- 
ties commissions or corporation commissions, and the very thing 
that it would be sought to accomplish is being done by the States 
themselves. The States themselves are undertaking to regulate all 
of the relations of these companies to the public. They regulate 
the rate, they regulate the service, they regulate the issuance of 
securities, they regulate the return of those securities. The com- 
panies which are holding the securities of those various operating 
companies have made it possible to develop in the communities in 
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which those companies are operating a character of service that 
otherwise would have been absolutely impossible. 

Let me cite an illustration. Take the State of Illinois, for in- 
stance. The domestic corporation of Illinois which owned the utili- 
ties must be an Illinois corporation, and in order to get a right of 
eminent domain has taken over and is operating about 100 utilities 
in 100 different municipalities. Most of those cities, prior to the 
time that this g^roup of properties was gathered together, were get- 
ting only electric light at night. They did not have what is com- 
monly known as a 24-hour service. 

Mr. Volstead. They had the moonlight schedule? 

Mr. Flexner. Yes; a good many of them had the moonlight 
schedule. They have been tied together with the result that every 
one of these municipalities has a 24-hour service. 

There are other advantages : The advantage of expert knowledge 
that these holding companies have brought to these monopolies 

Mr. McCoy (interposing). What has been the effect on the prices? 

Mr. Flexner. The tendency in the prices everywhere has been 
lower. They have been steaaily decreasing. 

The District of Columbia, through the United States courts, has 
recognized the principle that a public-service corporation in a mu- 
nicipality doing an electric light and gas business is a monopoly to 
be regulated by the State or by the District of Columbia. 

I would like to give a striking illustration of the distinction be- 
tween that character of company and an industrial company that is 
doing a competitive business. 

Mr. Carlin. To what company do you refer in Illinois? 

Mr. Flexner. The Central Illinois Public Service Co. It is a 
recently organized company. 

Mr. Carlin. With headquarters where? 

Mr. Flexner. At Mattoon, 111. ; headquarters at Mattoon, 111. 

Mr. Carlin. Is that Judge Grosscup's company ? 

Mr. Flexner. It was formerly Judge Grosscup's company. He 
had a bad accident and got out of it. I also spoke of some companies 
in Oklahoma. There were two electric-light companies in Chickasha, 
Okla. The people I represent had owned one of them. The other 
one was in the hands of a receiver. There had been a very bitter 
warfare on the subject of rates. The service in the community was 
abominable. As I understand it, under the constitution of Okla- 
homa, two public-service corporations operating in the same com- 
munity can not be consolidated, nor can one acquire the other without 
the consent of the corporation commission of Oklahoma, through a 
special legislative act. The commercial body of the city of Chick- 
asha was so dis^sted with the competitive conditions of these two 
companies that it petitioned the corporation commission to have a 
hearing, and the corporation commission of Oklahoma went to the 
legislature and requested permission to consent to the consolidation 
oi these two companies in order to remove the conditions of compe- 
tition, and that has been accomplished within 60 days. 

Mr. McCoy. Do any of your companies do an interstate business? 

Mr. Flexner. I might say this, that possibly with the exception 
of New England 

Mr. McCoy (interposing). Assuming that none of them do an in- 
terstate transportation business, what would you find in these bills. 
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or do you think that we could put anything into a holding bill, which 
would interfere with what j^ou want to do? 

Mr. Flexner. Well, it might be that a company was sending cur- 
rent across a State line, say from Illinois into Indiana. 

Mr. McCoy. I assume the business of such a company is a trans- 
portation business. 

Mr. Flexner. Your question presents this, whether or not— and as 
I read the cases it has not been decided — ^but let us assume that there 
is a holding company organized in the State of Delaware; that this 
company is holding the securities of a group of properties such as I 
have enumerated here, whether or not the operation of that holding 
company in its contracts between those subsidiaries would be deemed 
interstate commerce or interstate trade? 

Mr. McCoy. That is it. 

Mr. Flexner. It is an open question. 

Mr.. Floyd. It would be almost inconceivable that a holding com- 
pany holding the stock of corporations like your concern would not 
have some that were doing an interstate business, which would bring 
you clearly within the law. 

Mr. Flexner. In New England, for instance, we do transmit cur- 
rent from New Hampshire into Maine. It is generated in New 
Hampshire and sent across the line, and I take it that might be held 
to be interstate commerce; and whether or not this committee would 
go the extent of recommending that a company should not hold, or if 
it did go to the extent of holding that one corporation should not 
hold the stock of another corporation engaged in interstate com- 
merce — I am inclined to think if they were simply to hold that it 
would hit us, and it might work a very serious injury. 

Mr. Volstead. Some of your subsidiary companies, I suppose, op- 
erate a trolley line? 

Mr. Flexner. Yes. 

Mr. Volstead. And they may go across the State line? 

Mr. Flexner. Yes. 

Mr. Volstead. Or they may connect with some other interstate car- 
rier so that the traffic over them might be interstate commerce, even 
though it were not itself an interstate carrier after crossing the State 
line. 

Mr. Flexner. The question you put is quite of common occurrence 
where these trolley lines are being developed. 

Mr. Volstead. Especially if they carry any freight ? 

Mr. Flexner. Yes. And it would be interfering with what has 
been a very considerable and legitimate development of business. It 
would unwittingly^ hit that form of enterprise. There are no condi- 
tions of competition such as I understand have been the underlying 
thought in much of this discussion. 

Mr. McCoy. Are you familiar at all with the controversy that has 
arisen out in Seattle in reference to trolley lines ? 

Mr. Flexner. No. 

Mr. McCoy. I think that they have contended out there that the 
great strength which is back of about all the lines out there has 
worked to the detriment of the public in the way of checking, for 
instance, municipal ownership of power lines and lighting companies. 
I believe that the stock of those companies out there — ^some of them. 
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at any rate — is held by a holding company. At any rate, there is one 
biff concern, as you know, that has control of the business out there. 

Mr. Flexner. Yes, sir. 

Mr. McCoy. I suppose that some of our representatives from 
Washington say that they would like to use the power which the 
big holding companies have taken away from them. At any rate, 
there is one of the big concerns you know that has controlled all that 
business out there? 

Mr. Flexner. Almost killing competition, due to large resources 
of capital. 

I am not familiar with the details of that controversy, but answer- 
ing generally the question that you raised, it seems to me to present 
a condition that is being cared for by the States through thejr com- 
missions. 

I ha vie had drawn here, illustrating the trend of that development, 
a chart of the United States, beginning Avith the year 1907, and 
showing to what extent the States have taken over the absolute regu- 
lation of these companies, and it presents a very interesting history. 

Mr. Floyd. Permit me to ask a question. What is the name of 
your holding company ? 

Mr. Flexner. The Middle West Utilities Co. 

Mr. Floyd. Where is it located ? 

Mr. Flexner. We are incorporated under the laws of Delaware. 
It has an office in Chicago, as well as in Wilmington. 

Mr. Floyd. And its work is limited to electric lighting ? 

Mr. Flexner. Limited to electric lighting and gas, and it has one 
or two water companies. 

Mr. FitzHenry. You say you have some gas companies ? 

Mr. Flexner. Yes. 

Mr. FitzHenry. Are you connected in any way with the Sus- 
quehanna Light & Power Co. ? 

Mr. Flexner. No, sir. 

Mr. FitzHenry. Or with the Hoden-Pyl-Walbridge Co. ? 

Mr. Flexner. No, sir. 

Mr. FitzHenry. Are you connected with Gaines? 

Mr. Flexner. No, sir. 

Mr. FitzHenry. You are entirely separate from those concerns ? 

Mr. Flexner. Yes, sir. 

•Mr. FitzHenry. And the business of your holding company is to 
hold the bonds and stocks of these local companies ? 

Mr. Flexner. Yes, sir. 

Mr. Floyd. Is not that the only way you could get into interstate 
commerce — through the merchandising of securities of these local 
companies ? 

Mr. Flexner. Yes. 

Mr. Floyd. Every holding company that operates is operated 
under a local franchise under the several States to do business? 

Mr. Flexner. Yes, sir. 

Mr. Floyd. And regulated exclusively by them ? 

Mr. Flexner. Precisely. 

Mr. Floyd. And the only expense you would be to under this 
legislation would be as it might affect you as holding stock of these 
companies ? 

Mr. Flexner. Precisely. 
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Mr. FitzHenry. I want to know whether you represent this man 
in Indiana known as Geist ? 

Mr. Flexner. No. Geist, as I remember it, owned one of the Indian- 
apolis companies, or acquired one of the Indianapolis companies. 

Mr. FitzHenry. Quite a good many of those northern Indiana 
companies ? 

Mr. Flexner. We have not any connection with Geist; I do not 
know him at all. 

Mr. FitzHenry. Is it a Baltimore concern ? 

Mr. Flexner. Philadelphia, I think. 

Addressing myself for a moment to the question that the gentle- 
man asked: About a week ago three of the United States district 
judges, sitting in Detroit, declared unconstitutional the Michigan 
*' blue sky " law, and in the discussion — and I merely mention this to 
show what has been running through my mind with reference to 
interstate trade. One of the grounds upon which that was declared 
unconstitutional was that it put an undue burden upon interstate 
trade. Now, the trade consisted in the selling or offering of certain 
securities of a corporation outside of the State of Michigan in the 
State of Michigan without the approval of the particular commis- 
sion that this law provided for. 

Mr. FitzHenry. Did that " blue sky " law provide a certain method 
of procedure before it could become a holder of bonded indebtedness? 

Mr. Flexner. No ; it provided in detail for certain kinds of state- 
ments that had to be furnished to the commission, its absolute ap- 
proval of the organization of the company, and the conditions back 
of the obligations before they could be offered. 

Mr. FitzHenry. Has there been any attempt on the part of the 
Legislature of Michigan to regulate the exercise of the franchise? 

Mr. Flexner. No. 

Mr. FitzHenry. But merely the marketing on certain securities? 

Mr. Flexner. Yes, sir. The public is absolutely protected, as you 
gentlemen know, in those States where you have commissions — In- 
diana, for instance; Illinois is just beginning and Oklahoma has done 
it extremely well; the New England States have commissions, and 
they do regulate every detail of the operation of business of the oper- 
ating companies. So that it would interfere very considerably with 
the legitimate development of business in reaching these companies 
where they do not any of them present the elements of competition, 
nor can they present the elements of competition. Congress has 
recognized them as monopolies to be regulated and every State has 
recognized them as monopolies. They have gone so far, as you gen- 
tlemen know, as to provide in the State commission laws that where 
a utility is operating in a locality a second utility can not operate 
there, unless after a public hearing it is proven that the combination 
exists and the necesssity of the public requires it. So that the very 
purpose of all these laws is to create a condition of regulated mo- 
nopoly with reference to this character of business. 

Mr. Volstead. The law you refer to is the Wisconsin law, is it ? 

Mr. Flexner. That is the scope of the Wisconsin law, which has 
been so largely copied all over this country. 

Mr. Floyd. That is the law in Indiana ? 

Mr. Flexner. That is the law in Indiana to-day. I merely wanted 
the opportunity of presenting the matter. 
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As related to that, if I could just throw out this suggestion with 
reference to the interlocking-director bill, there ought to be an 
exception in favor of the corporation and its lawful subsidiaries; in 
other words, a common director ought to be possible between a cor- 
poration and a subsidiary the securities of which it may lawfully' 
hold. 

Mr. Danforth. Can you get along under your scheme with 
dummy directors? 

Mr. Flexner. Not very well. The operation of an electric-light 
property and the operation of a gas company and a water company 
requires more skill than the average dummy director has. 

Mr. Danforth. You have a managing director in each one of 
these subsidiary corporations, but the interlocking directors can all 
be dummies, can they not ? 

Mr. Flexner. No; very frequently the reverse of the situation is 
true. For instance, take the Indiana law as an illustration. It 
provides that it shall be unlawful for the executive officers and less 
than the majority of the directors to be residents of any other State 
than tbe State of Indiana. So that the common directors would 
not be the actual operating people. The people in actual charge of 
the company must be competent people, residing in the State of 
Indiana. And that has been the policy of this company right along, 
to build up a strong local organization and, as far as possible, to 
get along without common directors; but it is not ahvays possible 
to do it. 

Mr. Danforth. There is nothing in this tentative bill No. 3 which 
would interfere with that system or the Indiana system ? 

Mr. Flexner. I think there is not, unless it is section 3, and I 
am inclined to think that it does not touch it. 

Mr. Danforth. It covers nothing but directors, I think. 

Mr. Flexner. Yes ; but it fits in with the suggestion I made. 

Mr. Danforth. Section 3 is the one giving the penalty. I think 
you are thinking of section 4. 

Mr. Flexner. Section 4, that is. As I read that, it is intended 
to apply to competing companies engaged in interstate commerce. 

Mr. Chairman, I am somewhat reluctant to suggest this. I have 
been engaged in the compilation of a section intended to carry out 
the suggestion I have made here. 

Mr. Floyd. We would like to have it. 

Mr. Flexner. I would like very much to submit it with this state- 
ment for what it is worth. 

Mr. Floyd. We would be very glad to have it. I think when you 
were interrupted you said you had some chart. 

Mr. Flexner. This is a graphic illustration of the growth of these 
companies by commission throughout the United States and presents 
a very interesting history. I shall be very glad to furnish it to the 
committee. 

Mr. Volstead. Does this cover all the States ? 

Mr. Flexner. All of the States have not passed legislation. This 
covers the situation as it is to-day, beginning with the year 1907. 

Mr. FitzHenry. What does that chart show, Mr. Flexner, in a 
general way? 

Mr. Flexner. I think you can see the colors there. [Exhibiting 
chart to the committee.] 
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Mr. FitzHenry. Just state it, so it will go into the record. 

Mr. FiiBXNER. This chart is a series of maps of the United States 
and shows, beginning at the year 1907, the growth of the establish- 
ment of State commissions throughout the United States. 

Mr. Danforth. For each year ? 

Mr. Flexner. Yes, sir ; for each year. 

Mr. Danforth. Showing the territory that has accepted that 
method of handling utilities? 

Mr. Flexner. Yes, sir ; I should be very glad to file that. 

Mr. Floyd. I suggest you hand that to the stenographer to be 
filed, but not to be printed. 

Mr. Volstead. I^et me ask you, as that is not to be printed, 
whether you can give us a broad outline for that development? 

Mr. Flexner. How much it has grown ? 

Mr. Volstead. Yes; give it in a general way, so it can go into the 
record. 

Mr. Danforth. One more question. Does this proposed amend- 
ment of yours go beyond the situation in which you are personally 
interested ? 

Mr. Flexner. Oh, yes. 

Mr. Danforth. That is, you cover other kinds of holdings and 
interlocking directors? 

Mr. Flexner. I proceed on this theory, that this committee in- 
tended to draft such a bill, affecting a certain class of holding com- 
panies, and with that in mind, and with certain line cases before 
me, I undertook to draft a section that from the discussion and 
from the tentative bills seemed to me to be the line of thought that 
w^s being pursued here ; and it is a bill that undertakes to prohibit 
the holding of stocks of certain classes of corporations. It is drawn 
in such a way that it would exclude, in my opinion, the class of 
companies which I have been discussing here. 

Mr. Danforth. Does it exclude any other classes? 

Mr. Flexner. I think not. The thought in my mind, and as I 
gather it — of course I do not know what the committee has had in 
mind — I thought the committee possibly had in mind the exclusion 
of a corporation engaged in interstate commerce from holding the 
securities — stocks, bonds, etc. — of another corporation engaged in 
interstate commerce and actually or potentially competing. 

Mr. Peterson. In other words, subsidiary companies? 

Mr. Flexner. And to reach the situation with reference to the 
relation of certain industrial companies to common carriers, where 
there has been a holding of securities, by either one or the other. 

Mr. Danforth. It has been suggested by the committee that we 
ought also to exempt from the provisions of that section — the hold- 
ing company section — ^subsidiary companies or holdings companies 
which have subsidiary companies in foreign countries, to enable 
them to do business in competition with foreign competitors. You 
do not reach as far as that? 

Mr. Flexner. No ; I had not thought of that. 

I think that is about all I desire to submit, Mr. Chairman. 

(Whereupon, at 4.50 o'clock p. m.^ the committee stood adjourned 
to meet to-morrow, Friday, February 27, 1914, at 10.30 o'clock a.m.) 
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Committee on the Judiciary, 

House of Representatives, 

Friday, February 27, 1914. 

The committee this day met, Hon. Henry D. Clayton (chairman) 
presiding: 

The Chairman. Mr. Copeland, of Boston, is present, and the com- 
mittee will be glad to hear from him. Please give your name, occupar 
tion, and residence to the stenographer. 

STATEMENT OF MB. WILLIAM A. COPELAND, PRESIDENT 
BOTLSTON MANUFACTUBING CO., BOSTON, MASS. 

Mr. Copeland. I am president of the Boylston. Manufactrndng 
Co., the business of which is the manufacture of shoe machinery, and 
my address Boston, Mass. I represent that company before you. 

I suppose you are somewhat acquainted with the conditions of the 
manufactiu*e of shoe machinery, and the leasing of shoe machinery 
by the United Shoe Machinery Co. The concern that I represent 
and of which I am president is a competitor of the United Shoe 
Machinery Co., but a competitor only in tne lesser or minor machines. 
It is not a competitor in the major machines. Those machines we have 
a fuU line of, but we do not put them on the market, for the reason 
that the leases or contracts of the other company restrict us from 
so doing. The principal thing I wanted to say to-day is that the 
justification of these leases seems to be that of patents, namely, that 

1033 
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they have the privilege of combinmg the various companies which 
they have, ana of having these restrictive contracts, tieing one 
machine to another and excluding other machines, on accoimt of 
their machines being subject of patent. Their monopoly is not really 
a patented monopoly, for the reason that it is perfectly feasible to 
make a line of macmnery without infringing any existing patents. 
The company that I represent has made a fine of essential machinery, 
and it has from its patent attorneys a clean bill of health as to the 
infringing patents of others. The monopoly of the United Shoe 
Machmery Co. consists in having gotten together most, if not all, of 
the competitive machines, and then by their exclusive leases and 
contracts having tied those machines together — that is, the essential 
machine — directly or indirectly, so that in order to get one machine 
you have to take all of the essential machines, or practically so. 

The justification of this condition is that they are protected by 

{>atents, and that they are exempt from the penalties of the Sherman 
aw on account of their business being based on patents. What I 
want to ask to-day is that there shall be some clause in some of these 
tentative bills that will make it illegal to combine patented articles- 
in restraint of trade — ^just as illegal as it is to combine articles that 
are not protected by patents. 

Some time ago a aecision was rendered in the Federal courts against 
the Waltham Watch Co. In their appeal, so the newspaper reports 
said, they stated that they were different from other concerns — I 
befieve it was a resale price decision — because they were not under 
the same conditions, and their business was governed by patents, 
and therefore not amenable to the Sherman Act. It is this same 
refuge that most patented mohopofies take, and until these various 
cases, which are now before the Federal courts, go to the Supreme 
Court of the United States and are decided one after the other, and 
in each particular instance defining some specific act, then there is 
no rehef, and a concern Hke the one which I represent has to sit idle 
and do nothing, with its money tied up, and can not put out a single 
machine; but if you gentlemen will put into some of these tentative 
bills something that will make it illegal to combine patented articles 
and other articles, then we shall get some refief . 

Judge Floyd has asked me to throw out a suggestion as to one of 
these bills, and I have done so, and I shall be glad to present it for 
your consideration. 

Mr. Webb. You may just read it now into the record as a paJt of 
your argument if you so desire. 

Mr. OoPELAND. I have to suggest this as part of section 10, in 
bill No. 1 [reading]: 

That it shall be deemed an attempt to monopolize trade or commerce among the 
several States or with foreign nations or a part thereof for any person in interstate 
or foreign commerce to make, offer to rmke^ or receive any benefit under any sale, lease, 
or license of^ or any ameement or arrangement respecting^ any goods, wares, merchandise, 
rmuhiney article, or device^ whether the same he vrotected by any patent, copyright, trader 
mark, or label, or not, or fix a price charged tnerefor or /or the use thereof or discount 
from, or rebate upon such price, on the condition or understanding that the pur- 
chaser, lessee, licensee, or user thereof shall not deal in or use the goods, wares, mer- 
chandise, Tfuichine, article, or device of a competitor or competitors of said person, 
or onihe condition or understanding that the purchaser, lessee, licensee, or user shall pwr^ 
chase, lease, or use some other goods, wares, merchandise, machine, article, or device of 
said person either ^rtiaUy or exclusively. ■, 
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Mr. Webb. Does not the validity of some of these contracts or 
leases that you speak of depend upon some machine that is pat- 
ented ? Could they carry on this exclusive business if they haa no 
really patented articles to sell ? 

Mr. CoPELAND. So long as they had preempted markets and tied 
their machines together they could carry on their business irrespective 
of patents, but then they would not have the refuge of the patent law. 

Mr. Webb. Why could not you build up the same sort of system 
by tieing your machines together ? 

Mr. CoPELAND. Because there is no market for mv machines. 

Mr. Floyd. If I understand you, the Shoe Macninery Co. have 
contracts with the manufacturers of shoes throughout the country 
which bind the shoe manufacturers not to use machines of any other 
company ? 

Mr. CoPELAND. The essential machines. 

Mr. Floyd. The essential machines of any other company ? 

Mr. CoPELAND. Practically so, in every instance. 

Mr. Floyd. In other words, they monopolize the market com- 
pletely by that process ? 

Mr. CoPELAND. Exactly, sir. 

Mr. Danfobth. You have a full line of machines, as I understand ? 

Mr. CoPELAND. I have. 

Mr. Danforth. That you could put on the market? 

Mr. CoPBLAND. I could. 

Mr. Danforth. And could you market those machines for the 
same price that the United Shoe Machinery Co. charges for its group 
of machines, or whatever they call it ? 

Mr. CoPELAND. Very easily. 

Mr. Danforth. And meet them competitively successfully ? 

Mr. CoPELAND. In all instances. 

Mr. Danforth. Then what prevents your doing it ? 

Mr. Copbland. There is no market for it. 

Mr. Danforth. Why not? 

Mr. CoPELAND. No manufacturer will take it. He is tied, and he 
would have to break his contract with the United first. 

Mr. Danforth. But, if you have your full line and you can sell 
them at a competitive price, why can you not make it worth the 

Mr. Floyd. It involves this difficulty, if you will permit me — - 

Mr. Danforth. I want to see what nis answer is to that situation. 

Mr. Floyd. Excuse me. 

Mr. Copbland. In the first place, the shoe manufacturer has a 
goin^ business in which he has perhaps several hundred machines 
runnmg. In order to put in my machme he must stop his business 
entirely, take out all oi their machines, break his contract with them, 
and pay a return charge, then put in my machines. 

Mr. Danforth. There are new shoemaking companies or partner- 
ships or individuals starting in business all the time. 

Mr. CoPELAND. Yes; that is true. 

Mr. Danforth. What would prevent, according to your state- 
ment, such a new concern buying your group of machin^gs? ' * 

Mr. CoPELAND. There is nothing to prevent thia^t, when I commer- 
cialize my machines. 

Mr. Danforth. Then, you have not comme rcialized your machines ? 
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Mr. CoPELAND. I am beginning to commercialize them. I have had 
them for some time in a stage where they have been tried and per- 
fected; but, now, in order to commercialize them you have got to get 
money, and nobody will put money in ai^y concern unless there is a 
market for the wares, and there is no market for my wares in essential 
machines. 

Mr. Danforth. Then, the practical difficulty is that the United 
Shoe Machinery Co have covered the field so successfully that it pays 
no one to put the capital in to commercialize your line of machinery? 

Mr. CoPELAND. Yes; or any other line of essential machines. 

Mr. Danforth. Or any lines 1 

Mr. CoPELAND. Yes. 

Mr. Danforth. In other words, the United Shoe Machinery Co. has 
taken such good care of its customers that the customers are satisfied 
and do not want to change ? 

Mr. CoPELAND. They are not particularly satisfied, but they can get 
nothing else. They are not allowed to get anything else. It is 
skimmed milk or nothing. 

Mr. Danforth. If you have your line of machinery ready for mar- 
ket, you have the capital to enable you to market it, there is nothing 
to prevent your competing successfully with the United Shoe Ma- 
chinery Co., as I understand it? 

Mr. CoPELAND. On new business? 

Mr. Danforth. On new business. Well, now, new business is 
springing up all the time; old firms are going out of existence and new 
ones are coming in ? 

Mr. CoPELAND. New business in the shoe manufacturing business 
is not springing up very much with new concerns. The history for 
the last five years of the shoe manufacturing business is that the 
large concerns have grown larger, and have been augmented by new 
factories and the like. The small concerns have not increased, their 
business and there have been very few new concerns come into the 
market. 

Mr. Danforth. I come from Kochester, N. Y., where we have 
quite a large shoemaking industry, and I should say there were a 
lai^e number of firms annually going into the business, or such 
changes in firms as to require starting at the outset, or beginning of 
the business, that if you should go to such men you could certamly 
sell if you had your machines ready to sell. 

Mr. CoPELAND. I do not know of any new concerns, except 
exceedingly small ones, having gone into the business in Kochester 
recently. I do know of one or two very small concerns, but I do not 
know of any large concern or concerns starting in new. 

Mr. Danforth. How small a concern is it worth while to do busi- 
ness with as a manufacturer of these machines ? 

Mr. CoPELAND. Why, I could not state the limited quantity that 
the manufacturer should make, but, say, something like 250 or 300 
or 500 pairs a day. 

Mr. Danforth. I have talked somewhat to the men who make a 
business of repairing shoes, and they have pointed out the machines 
which beloiag^ to the United Shoe Machinery Co., and they say they 
could not afford to' do without them; they could get other machines^ 
but that they would not serve their purpose, because the United 
Shoe Machinery Co. makes a business of having repairmen to adjust 
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the machines, men to keep them in order, always at hand or within 
call; that they can buy the other machines outright, instead of 
leasing the United Shoe Machinery Co. machines, but then the inter- 
est of the manufacturer of the machines ceases when the sale takes 
place. 

Mr. CoPELAND. You have reference to what is known as "repair 
outfits''? 

Mr. Danforth. Yes; at least, I suppose so, because I saw it in 
repair shops. 

Mr. CoPELAND. In the repair shop there is considerable diflFerence, 
as in those cases they do not have to use the essential machines, or 
many of them; and a machine may be very inefficient in factory work, 
and yet be sufficiently efficient in a repair shop, and therefore there 
are some other machines used in repair shops than those of the 
United Shoe Machinery Co. 

Mr. Danfoeth. Do you seU or lease your machines ? 

Mr. CoPELAND. We nave one machine that we lease; other ma- 
chines that we sell outright. One machine we lease is one on which 
we have a pretty strong^asic patent; it does not interfere with any 
of the essential machines of the United Shoe Machinery Co. 

Mr. Danforth. And those machines that you sell outright, the 
purchaser has to take care of and find a mechanic to repair them, if 
they get out of order? 

Mr. CoPELAND. Exactly that way, and he does it. It is a common 
practice abroad in many factories for the manufacturer to take care 
of his own machines, and it is quite worth his while to do it, because 
he can do it, if he has a sufficient force, more economically than can 
be done by paying the price of parts, etc., from the other company. 

Mr. Danforth. I imagine that is true, where he is running a fac- 
tory, but I have in mind now the repairman who has one line of ma- 
chines — I do not know the names of them. 

Mr. CoPELAND. I think there would be a difference of opinion on 
that. I think you would find that many repair shops would say that 
they prefer to take care of their own machines. 

Mr. Danforth. I was very much interested in talking to one or 
two repairmen here and at home to find out that they all agreed that 
they were better served by the United Shoe Machmery Co. Until 
I talked to them I did not suppose there was any argument in favor 
of the United Shoe Machinery Co. system. Thiese men all assured 
me that they got better service and cheaper by paying the royalties 
or leasing. 

Mr. CoPELAND. I think they would; but in a repair shop, I am quite 
unable to say, as I have hadf no experience with it; but the service 
that can be given a manufacturer or shoes in a factory can be given 
by others just as well as it can be given by the United Shoe Machinery 
do., and just as efficiently and for less money. 

Mr. Danforth. Is it given ? 

Mr. CoPELAND. It has never had a chance to be given. If you 
give us an opportunity of showing whether we can give as efficient 
service as the United Shoe Machinery Co. can, we wiU show that 
we can. 

Mr. Danforth. You can sell now without any difficulty to those 
repairers, as I understand it? ' 

Mr. CoPELAND. I do not try. 
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Mr. Danfobth. But you can compete with the United Shoe 
Machinery Co. in that Une ? 

Mr. CoPELAND. Yes; but that is hardly worth while. 

Mr. Danfobth. There must be a good many of them stretched 
through the United States? 

Mr. CoPELAND. It is so; but, at the same time, that repair business 
is merely an adjunct of the United Shoe Machinery's Une, you know; 
it is not of much consequence to them. 

Mr. Floyd. If I imderstand the system of the United Shoe Machin- 
ery Co., they do not sell any of these essential machines outright? 

Mr. CoPBLAND. TTiey do not. 

Mr. Floyd. They lease? 

Mr. CoPELAND. Exactly so. 

Mr. Floyd. And in this contract of lease they require the lessee 
to enter into a contract to use no other essential machinery in his 
estabKshment except the machinery that the Shoe Machinery Co. 
furnish. Is that the way that you understand that contract? 

Mr. CoPELAND. Practically so. There are varying forms of leases, 
but when you get down to the last analysis 

Mr. Floyd. That is the effect of it. 

Mr. CoPELAND. That is the effect of it. 

Mr. Floyd. And the effect of it on the business of an independent 
concern is that while nobody is questioning the valuable quality of 
many of their machines, the effect on an outsider, an indepenaent 
dealer, is that when he goes to another concern to sell a machine 
which involves that man disposing of all the machinery in his shop, 
and taking an entirely new outfit, because if he takes in any of your 
essential machines, tney own the machines in his house, and under 
the contract have a right to withdraw them, which would stop his 
entire business until he could refit his establishment. 

Mr. Copbland. That would be substantially so. 

Mr. Floyd. Is not that the evil that you complain of ? 

Mr. Copbland. Yes. The evil we complain of is that they have it. 

Mr. Floyd. What you desire in the law is to put a prohibition 
against that kind of a contract ? 

Mr. Copbland. Exactly, sir. In other words, I want an oppor- 
tunity to do business. 1 do not care about criticizing the methods 
of the United Shoe Machinery Co. ; I am not here for that purpose. 
I simply want an opportunity to do business myself, and I think that 
I should have it. 1 think that the ground of a patent should not 
exclude me from making machines which have been covered by 
expiredpatents, and puttmg those machines on the market. 

Mr. Webb. Is there not bound to be some criticism of their 
methods; otherwise there would be no necessity of changing their 
methods ? 

Mr. Copbland. If you made it illegal to combine patented articles 
their method would change automatically. 

Mr. Webb. Then you are criticiaing their method of combining 
patented articles, are you not ? 

Mr. Copbland. Yes; so far as that is concerned. 

Mr. FloyDv What you are objecting to is that they, under the 
present system, exercise a virtual- monopoly over essential shoe 
machinery — machines' used in the manufacture of shoes. Is not that 
the real trouble ? 
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Mr. CoPELAND. Yes. 

Mr. Floyd. And exclude everybody else from an opportunity to 
compete with them in a business way; that is, a reasonable or free 
opportunity. Do not they make these contracts long-time contracts ? 

Mr. C!oPBLAND. They are perpetual, practically — their monopoly 
is perpetual. 

Mr. Floyd. I am talking about their contracts now. 

Mr. CoPELAND. Their contracts are perpetual, in a sense. 

Mr. Floyd. I understood they were long-time; I did not know 
they were perpetual. 

Mr. CoPELAND. They are for 17 years. 

Mr. Floyd. They are for 17 years in the first instance ? 

Mr. CoPELAND. In the first instance. 

MJr. Floyd. With the provision that they may be renewed ? 

Mr. CoPELAND. With provision that they may take from the 
machine or add to the machine any device that tney see fit. 

Mr. Floyd. Let me ask you if in these 17-year contracts there is not 
a provision that if the customer or the lessee of the machine violates 
any of -the provisions of the contract that the lessor has a right to take 
all of the machines ? 

Mr. CoPELAND. Cancel aU the contracts; that is in the form of a 
rider. 

Mr. Floyd. And demand the return of all the machinery in his pos- 
session ? 

Mr. CoPELAND. On 30 days' notice, as I understand it. 

Mr. Danforth. How long does it take you to set up a full line of 
machines in a factory, if you persuaded the manufacturer of shoes to 
put your Une into his factory instead of those of the United Shoe 
Machinery Co., which he is now using — in a factory, we will say, of 
500 shoes, or a good sized factory ? 

Mr. CoPELAND. If a line of machines was commercialized, it would 

frobably take a few days, the mere setting them up, the physical act. 
t might take a long time to teach the operators, if the machines were 
not exactly hke those that they had been using; it would take time 
to accustom the operators to the changes. That would have to be 
done one at a time rather than take the factory as an entirety and 
change it over. 

Mr. McCoy. Mr. Copeland, if the United Shoe Machinery Co. were 
at this .minute prevented from carrying out their present scheme, 
could anybody besides themselves step in and equip a factory at once 
with a fuU complement of the necessary machinery to make shoes? 

Mr. Copeland. They could not. 

Mr. McCoy. How long would it take to get themselves into readi- 
ness for that? 

Mr. Copeland. That would depend a good deal on the size of the 
factory. If a factory, with what independent shoe machinery con- 
cerns there are in this country — and there are very few— ii they 
were aU combined and started to commercialize to-mofrow, it would 
take them three years to get in shape to fit up a factory making 10,000 
pairs of shoes a day, so as to have their machines as efficient and the 

garts interchangeable as are those of the United Shoe Machinery 
b. It is not a matter of a moment; it is a mattior of & long time to 
get the thing in such shape that a man can do business. 
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Mr. Mitchell. Mr. Copeland, would there not be great reluctance 
at the present time on the part of any manufacturer to take your 
machinery, on the ground that the United Shoe Machinery Co. might 

Sut them out of business ? In other words, you are havii^ a great 
eal of difficulty in getting your machinery into any factory now, 
are you not ? 

Mr. Copeland. Yes. Of course, a man manufacturing would be 
very reluctant to break his contract, even though they allowed Mm 
tacitly to do so for the time being, because it would be in their power 
any time to stop his business. 

Mr. Mitchell. Could you ^ve any estimate, Mr. Copeland, of 
what you think the difference m cost would' be of having new parts 
supplied and the repairs made and this service given to the machinery 
between what it could be done independently by some local machine 
concern and as done by the United Shoe Machinery Co. ? 

Mr. Copeland. No, I hardly think I could do that, because a local 
man could not get into shape to do that thing as efficiently as the 
United Shoe Machinery Co., could do at once. The custom abroad 
among the manufacturers that use independent machinery is to have 
small machine shops in their factories. In other words, they have a 
corps of engineers m some of the large shoe manufacturing establish- 
ments abroad, and they make or supply their own parts, and they 
have no more difficulty there in makmg shoes with independent 
machinery than they have in making them with the United Shoe 
Machinery Co. machmery. In some of the large factories thay have 
a partition in the middle, and one half of a factory uses mdependent 
machinery and the other part the United Shoe Machinery Co. ma- 
chinery. There are other factories that are running with independent 
machines entirely. 

Mr. Danforth. Does the United Shoe Machinery Co. allow them to 
use independent machines ? 

Mr. Copeland. I could not state as to whether they allow them or 
not. 

Mr. Danforth. Your statement would indicate it. 

Mr. Copeland. They do make a great many shoes abroad with 
independent machines. 

Mr. Danforth. And where they have both kinds in one factory — 
independent and the United Shoe Machinery Co. machines. 

Mr. Copeland. I could not state that positively, but I know that 
in many factories they have them separated, and in one or two 
factories they have the factory divided so that half of the shoes are 
made with one system and half on the other; and there are factories 
there which have machines of independent manufacturers side by 
side with those of the United Shoe Machinery Co. — essential machines. 

Mr. Danforth. Does not the United Shoe Machinery Co. manu- 
facture over there, in several of the countries ? 

Mr. Copeland. It does. 

Mr. Danforth. Apparently they lease their machines in Europe 
on some different basis from that on which they lease them here. 

Mr. Copeland. There are a sreater variety of contracts abroad 
than here. , , , • ^ ^ ■ 

Mr. McCot* Wasnt not stjated in the hearings before this com- 
mittee during the Sixty-second Congress that the laws on the other 
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side of the water would not permit doing there what the United Shoe 
Machinery Co. does here, in the way of tying up machines? 

Mr. CoPBLAND. I could not say 

Mr. McCoy. My recollection is that it was. 

Mr. CoPBLAND (continuing). As to the leases, but I know the con- 
ditions there are very different from what they are here, and there 
is competition there, and a great competition. 

Mr. Floyd. Are you f amiUar with the Oldfield patent bill 1 

Mr. CoPELAND. Somewhat. 

Mr. Floyd. You spoke to me something about it ? 

Mr. CoPELAND. Yes. 

Mr. Floyd. If I understood you, some of the provisions of that 
bill would prevent this ? 

Mr. CoPELAND. I think it would. 

Mr. Floyd. I understand, Judge Danforth, that the Oldfield bill is 
substantially the English law on the subject. Thej^ have a law in 
Great Britain which prohibits the thing that is bemg done in this 
coimtry by the United Shoe Machinery Co., and I imderstand that 
the Oldfield bill was modeled after and carried the essential features 
of the EngUsh law on that subject. I do not know whether it carries 
them literally or not. 

Mr. Danforth. The part of the Oldfield bill to which you refer is 
that in regard to enforced licenses or enforced use of macmnes, which 
were not used by the patentees. 

Mr. Floyd. It has many provisions and is quite a comprehensive 
bill. 

Mr. Danforth. I think that is the provision. 

Mr. Floyd. It has quite a number of provisions. 

Mr. Nelson. What proportion of the machinery used in the manu- 
facture of shoes is controlled by the United Shoe Machinery Co. as 
compared with the independents ? 

Mr. CoPELAND. I speak, of course, now of the bottoming shoe 
machinery — that is the only machinery that the United Shoe Machin- 
ery Co. supply. Sometimes people get a bit mixed in speaking of shoe 
machinery. That which stitches the upper to the oottom of the 
.shoes, such as the Wheeler & Wilson — these are the machines which 
I have reference to as bottoming machines — and I should say that 
they supply about 99 per cent or perhaps 99^ per cent of the machines 
that make welt shoes in this country. 

Mr. Nelson. Put it the other way — 99 per cent of the shoes are 
made by the United Shoe Machinery Co*, machinery ? 

Mr. CoPELAND. Of the welt shoes, yes; I should say 99 to 99^ per 
cent. Of the other shoes perhaps not as great a proportion; but of 
all machine-made shoes at least 95 to 98 per cent. 

Mr. Nelson. And that is due to their peculiar methods, outside 
of their control that they have of patents, that they are enabled to 
command that monopoly of the business ? 

Mr. CoPELAND. It IS due to the methods by which they have gotten 
the various machines together and then tied them togethei*. 

Mr. Nelson. By the leasing system? 

Mr. CoPELAND. By the leasmg system, practically so. 

Mr. Volstead. liave they got any patents of ^any particular con- 
sequence ? 
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Mr. CoPELAND. They have a great number of patents — a very 
great number. 

Mr. Webb. I think they had most of the leases covering the Good- 
year welt for quite a while; possibly that patent has expu'ed now. 

Mr. CoPELAND. Apparently they have tied the other machines to 
the Goodyear welter; nearly all the other machines they have tied 
to the Goodyear system. 

Mr. Floyd. The patent would not be an essential thing any further 
than they could prevent the use of that particular machine by any 
other company. As I imderstand it, if you could secure a monopoly 
on any line oi business by contracts, such as they have, and supply 
the entire output to such an extent that there would not be any op- 
portunity for anybody else manufacturing the same line of goods, it 
would have the same effect whether there was a single patent con- 
trolled by them or not. 

Mr. CoPBLAND. Exactly so. 

Mr, Floyd. So, it seems to me, that the vice of it is not essentially 
in the question as to patents, but in the mode of doing business, the 
perpetual contract, and the fact that they have supplied the principal 
shoe manufacturers of the coimtry with a complete outfit, and havmg 
them tied down so that they can not use anybody else's essenti^S 
machinery except their own, and it. does not necessarily rest upon a 
patent, any further than a patent is necessariljr an aid, because no 
one could use that particular form of machine without their consent. 

Mr. CoPELAND. But that being so, they say they have the right to 
do this because their business is protected by patents, and they are 
not amenable to the Sherman antitrust law; that is the particular 
point I want to impress upon this committee at this time. 

Mr. Floyd. And now they claim they have — but I do not think 
there is anything in that claim that would prevent us from le^lat- 
ing concerning a patented article the same as we could in relation to 
any other when it comes into interstate commerce, if we saw fit to 
legislate about it. 

Mr. CoPELAND. Exactly so. 

Mr. Floyd. I know in my State in the antitrust laws we use the 
word ' 'patent'' and prohibit the regulating or the fixing of the price 
of any patented article; and the Supreme Court of the United States 
has upheld the vahdity of that State law, and I am under the im- 
pression that we can do anything in regulating interstate commerce 
that the States could do in regulating commerce within their own 
borders. ^ ^ 

Mr. Webb. We can amend the patent law so as to cover that; 
that is the more direct method. 

Mr. Floyd. The patent law gives a man the right to use and dis- 
pose of that particular article patented, but when he has sold that 
article in interstate commerce and it becomes the property of another, 
then it is subject to all the laws of interstate commerce on the subject. 

Mr. Webb. That is true, but that would not reach the evil this 
gentleman complains of, I imagine. 

Mr. Floyd. The leasing problem? 

Mr. Webb. His business is purely in the State of Massachiisetts, 
and interstate opmnaerce. would not affect him, because he is in the 
same State where the United Shoe Machinery Co. is. 
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Mr. Floyd. These contracts are not restricted to Massachusetts ? 

Mr. CoPELAND. Our business is all over the world and in every 
State of the Union. 

Mr. Floyd. And they are shipping that machinery all over the 
United States, too. 

Mr. Webb. What proportion of the shoe machinery of the United 
States is sold in Massachusetts, do you suppose ? 

Mr. CoPELAND. I could not answer that question exactly; you mean 
sold or leased ? 

Mr. Webb. Leased, I mean. 

Mr. CoPELAND. I could not answer that question. 

Mr. Webb. A veiy large proportion of the shoe machinery ? 

Mr. CoPELAND. Yes, it is; m Massachusetts and the immediate 
vicinity; in New Hampshire also. 

Mr. Floyd. Congress could very easily pass a law revoking the pat*- 
ents on these various machines, in case a lease is made like you 
describe here, and then it would apply to every State, whether the 
machinery came in interstate commerce or not ? 

Mr. CoPELAND. That is so. 

Mr. Floyd. Do you not suppose we could say to a corporation 
engaged in interstate commerce that it must not make a contract of 
that kind in restraint of interstate commerce? 

Mr. Webb. Of couise. 

Mr. Floyd. Even without saying it was or was not in restraint of 
interstate commerce ? 

Mr. Webb. It would not affect their rights to make that sort of a 
contract in Massachusetts. 

Mr. Floyd. I think it would. 

Mr. Webb. Not at all. 

Mr. Floyd. We could say, "You must not engage in interstate 
commerce, if you make this class of contract.'' 

Mr. McCoy. Did not the Supreme Court upset the safety-appliance 
law just because it undertook to do that very thing ? It was either 
the employers' liability or the safety-appliance law, as I recoUect it. 
One of them was upset, because the Supreme Court said it went too 
far and imdertook to control things exclusivelv within a State. 

Mr. Volstead. And I remember in the safety-appliance law they 
have incidentally held that it is imconstitutional, witnout it ever hav- 
ing come before the Supreme Court that I knowof directly; but this is 
the employers' liability act, and in that they held it unconstitutional 
because it applied not only to transactions in intersta'te but also to 
transactions in State matters; but that was dealing directly with the 
individual. Here is another proposition. This is dealing with a 
corporation, and the question is wnether you can say to a State cor- 
poration, ''You must not do this or that if you are going to continue 
m interstate commerce." 

Mr. McCoy. What can you say to an individual that you can not 
say to a corporation or vice versa ? 

Mr. Volstead. I think you can say a good many things to a cor- 
poration that you can not say to an individual. 

Mr. McCoy. I do not think so, except a State can say anything it 
pleases about a corporation. ' ' 

Mr. Volstead. The Supreme Court; speaking' through Justice 
Brown, has said this, that we have the same power to deal with State 
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corporations as a State would have in dealing with a foreign cor- 
poration. The State can not give any power to its corporations 
beyond its own limits. If that corporation goes beyond the Umits 
of the State it becomes subject, I take it, to the laws of other States. 
Now, it comes into the interstate conmierce, the National Govern- 
ment controls interstate commerce, and when it comes there we can 
say to that corporation, ''You must come on conditions prescribed 
by Congress.'' 

Mr. Webb. Has not this case been decided in the Massacusetts 
courts ? 

Mr. CoPELAND. There has been some legislation there; I believe 
also some litigation. 

Mr. Webb. Litigation, and has it not gone to your supreme court ? 

Mr. Copeland. No; this case has realfy never bee^ decided in the 
courts, to my knowledge. 

Mr. McOoT. It is now in the Federal courts. 

Mr. Copeland. It is now in the Federal courts; yes. 

Mr. Webb. I thought there was a suit in the State court up there. 

Mr. MncHELL. There was some litigation there. 

Mr. Webb. I may be mistaken; my recollection was you had a 
mit involving the very system that you have described here in your 
State supreme court. 

Mr. Mitchell. There was a statute passed in 1908. 

Mr. Copeland. ITitt'e have been some suits on con^traets, I believe, 
but I beUeve this particular thing has never come before the supreme 
court. 

Mr. Webb. Have you any law in Massachusetts whi<di makes ibis 
system of leases illegal within the State of Massachusetts ? 

Mr. Copeland. I think not; I do not know of any, but I am not a 
lawyer. 

Mr. Webb. Do you not think your State ought to pass some such 
law before you Insist upon us doing it for you ? 

Mr. Copeland. I am afraid again, that they would take refuge 
behind the patent law, and say that the States have no control of 
their business; that is the refuge that most corporations that own 
patents use for their defense. 

Mr. Webb. They have made aU these leases with the patent right 
as the basis, not the mere right of contract, but I thinK they have 
founded aU their contracts and leases upon some patented machinery; 
that is my recollection; and they go behind the patented rights which 
Congress has given them. 

Mr. Copeland. The State has the right of police power, that is all. 

Mr. McCoy. There is a Massachusetts statute on the subject. Mr. 
MitcheU has called my attention to it here — an act of 1907, and an 
act of 1908, and another one of 1911. 

Mr. Copeland. They merely put a ''rider'' in their leases and that 
takes care of that situation. I could not repeat the substance of it 
exactly. 

Mr. Floyd. The local statute in Massachusetts would not give you 
relief in any way, so far as interstate commerce is concerned, because 
the laws oi Massachusetts would only restrict them within Massa- 
chusetts, and you are selling your machines or desire to sell joux 
machines litrou^hdut the country, as you sell them now in foreign 
countries. So, in order to get any reUef from your condition, aaid 
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that is of very great value to you, it must not be local; it must be by 
Congress. 

. ifi. CoPELAND. It must; that is true, include interstate commerce, 
of course. 

Mr. Floyd. After that statute was passed thev changed their leases 
and practically the same condition exists as did prior to the passing 
of the Massachusetts statute ? 

Mr. CoPELAND. Practically so; it has not changed the conditions. 

STATEMEITT OF MB. J. VAIT HOUTEIT , PBESIDEITT ST. LOUIS, 
B0CK7 MOUHTAIV ft PACIFIC CO., BATOIT, V. HEX. 

Mr. Van Houten. My name is J. Van Houten, and my address 
Raton, N. Mex. I am the president of the St. Louis, Rocky Moun*- 
tain & Pacific Co., which is a company engaged in the mining of coal 
and the manufacture of coke in the northern portion of New Mexico. 
The company has been in this business since 1905 and owns and 
operates five diflperent coal-mining properties. We employ about 
1,400 men, and directly and indirectly tnere are about 4,000 people 
dep^MJing on our operations, llie tonnage produced last year was 
1,400,000 of coal and about 200,000 tons of coke. So that you see 
tnat while the company is not as lai^e as some of them, it is a fair- 
8i2»d corporation. 

The company also owns all of the stocks and bonds of the St. Louis, 
Roclnr Mountain & Pacific Railway. The coal-mining company is 
called the ''company'' and the other the ''railway company. The 
railway was chartered and built in 1905, and I desire to call your 
attention to the dates, because it was prior to the passage of the act 
which prohibited railways from being interested in coal properties . In 
our case it was just the reverse — the coal company owns, through the 
Btock ownership, the railway. The railway was built originally in 
order to expand the market for the coal products. As we were sit- 
uated at that time the only markets we had were the markets along 
the Atchison, Topeka & Santa Fe Railway. I have a map here 
[exhibiting map to the committee] that I have made up in a hurry. 
I have sent for some maps, but they miscarried in the mail in some 
way and we did not get tnem here in time. I want to submit to you 
gentlemen here 

Mr. Webb. Just make any description of the parts that you desire, 
in order that it may properly appear in the record. 

Mr. Van Houten. We were of the opinion that we could greatly 
extend our markets if we had more than one railroad connection. 
It was at a time that the supervision of the rates by the Interstate 
Commerce Commission and the general supervision of railroads by 
the State commission was not as strict as it is to-day. I presume if 
we were in the same situation to-day we possibly would not have to 
build a railroad; in fact, I know we would not. Anyhow, we decided 
to build this railroad, which formed a connecting line between the 
different coal mines, and the Atchison, Topeka & Santa Fe Railway, 
the Colorado & Southern Railway, and the El Paso Southwestern 
Railway. In this way we got access to not only markets of the South 
in New Mexico and in old Mexico, which we had not originally, over 
the Santa Fe Railroad, but we also got access to the? markets of Texas, 
Oklahoma, and Kansas, and in that way created the competition in 
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that region with the coal produced in Colorado and the coal pro- 
duced in what used to be the Indian Territory. We operated the 
railroad for about six years, and we found during these six years that 
it was impossible to make it pay. At the time of the construction 
or at the time of the planning of the railroad, we calculated that the 
divisions of rate that the short Une would receive from the trunk line 
were a good deal larger than was finally proven to be the case, the 
fact of the matter being that of late years the railroad rates have been 
imder such close supervision that the trunk lines can not afford to 
give the divisions what they used to give in the olden days. In the 
early days a short line like oiu^ was, built to originate the traffic, 
never had any trouble to get a division of rates out of proportion to 
the service performed. In other words, the short line would gather 
up the business and deliver it to the tnmk line, and they would pay 
more per mile than the actual mileage performed. Of course, that 
is all over now. 

Mr. McCoy. You mean the trunk line would have to pay to the 
short line ? 

Mr. Van Houten. To the short line; yes. 

We also found that while we had — our line being 106 miles long— 
we had some 600 cars, we could not keep the cars on our line. They 
were scattered all over the United States. In the course of business 
they would go down into Texas, and they would not be returned onto 
the home rails, as they should be or as the railroads agreed among 
themselves they should be. We found that in the wintertime, when 
we needed cars for coal shipments, that we could not get sufficient 
cars from our connecting lines; they would always naturally send the 
cars on then- own rails first before they would give these cars to the 
short-line railroad or to the line in which they had no direct interest. 
The Interstate Commerce Commission decided at the time that every 
railroad should supply, as far as possible, a sufficient number of cars 
for all the tonnages that originated on their line. Our line was a 
g^eat originator of tonnage, not only of coal and coke but also of 
timber. There was quite a large timber tract adjacent to the line, 
and it was impossible for us to get enough money to buy a sufficient 
number of cars to do the business. As I have said, after we had been 
operating for six years we decided that we would be just as well oflf 
or that the coal coinpany would be just as well off if they did not 
have the railroad. The Hepburn Act had passed, and we realized 
that it would only be a stej) from the prohibition of the railway 
owning the coal company until the coal company could not own the 
railway, and we thought it would be better policy for us if we could 
dispose of the line to some trunk Une. 

After considerable negotiation we made a contract with the Atchi- 
son, Topeka & Santa Fe Railway by which the St. Louis, Rocky 
Mountain & Pacific Railway would pass over into their hands. The 
first thing that the attorneys considered was the question whether 
by such transfer it would be a violation of the Sherman Act. The 
matter was gone into in considerable detail, and it was found that 
there was no competition on the rails of the Rocky Mountain Rail- 
way itself with the Atchison, Topeka & Santa Fe; that there was 
some competition ^t one point, which originated on connecting lines. 
The amount of ■aotuf.l compfMtkion was ii!i a Uttle town called Raton, 
a town of about 5,000 people, and amounted to less than 7 per cent 
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of the total business — the total business in money. The amount of 
business in tonnage was a good deal less than that, but it was impos- 
sible. to find out just what it was; but I dare say it was less tnan 
half of that. The competition was not natural; the competition was 
forced in this way, that we had living in the town our agents drum- 
ming up the business; we had to be continually getting after mer- 
chants and after people in order to get the merchants to route the 
business over our line. Our long-line service was not as good, and 
they generally preferred to ship over the other line. So there really 
was not any competition; if there was any, it was so small it was 
hardly worth while. 

We have made this contract; we have turned the property over 
to the Atchison, Topeka & Santa Fe; and we are now in the position 
that if the tentative bill here should pass that the whole proposition 
would prove to be illegal. It would work a great hardship, not only 
on the stock and bond holders of these corporations, but it would 
work a great hardship on the people living there adjacent to the line 
and living in the coal mining towns, for the reason that the railroad, 
as it is now, in the hands of a strong corporation can give better serv- 
ice and serve the people better and serve the industries better than 
it ever could or would imder our management. 

Mr. Floyd. What particular division of this till would affect you ? 

Mr. Van Houten. That is the 

Mr. Volstead. Does the coal company own any of the stock now 
in this railroad company ? 

Mr. Van Houten. The coal company is the owner. 

Mr. Volstead. Still the owner? 

Mr. Van Houten. Still the owner. We were not able at the time 
to make a clear title. We had to get some consents of bondholders, 
but just as we get the consents and get the title clear we will deliver 
the stocks and bonds over to the Atchison. 

Mr. Nelson. Mr. Van Houten, do they pay you with stocks and 
bonds in the railroad company, or partly in cash ? 

Mr. Van Houten. Partly in cash and partly in bonds. 

Mr. Volstead. You want to do that ? 

Mr. Van Houten. Yes, sir. 

Mr. Dyer. Mr. Floyd asked you a question there which I wish 
you would answer. 

Mr. Van Houten. It is tentative bill No. 2, Judge, and clause 3, 
where it states, ''To prevent competition in manufacturing, making, 
transporting, selling, or purchasing of merchandise, produce, or any 
commodity.'' 

And in the fourth clause, the word ''transportation.'' We feel 
that the words "transporting" and "transportation" there might 
possibly apply to our case. 

Mr, Danforth. How long is it going to take you to clear this title ? 

Mr. Van Houten. I think we will have it all cleared up by the 
1st of July next. 

Mr. Danforth. And you are advised that it would be legal if you 
could get it through before this bill is enacted into law? 

Mr. Van Houten. If this bill is explanatory — I am no lawyer — 
to the Sherman Act. In other words, if what we uv here was 
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originally the Sherman Act, while not in so many words, the trans- 
action Would be illegal, to start with. 

Mr. Danforth. The only competition is in that one town ? 

Mr. Van Houten. The competition is, I think, less than 5 per 
cent; and it is not natural competition. 

Mr. Danforth. Five per cent ? 

Mr. Van Houten. Of the tonnage. 

Mr. Danforth. Five per cent ot the tonnage of your road ? 

Mr. Van Houten. Yes, sir; and the competition is all through a 
connecting line — no competition on its own rails, and we felt at the 
time that we were perfectlv safe, and we had quite a few attor- 
neys — attorneys of the Atcnison Railroad and tne trust company 
and ourselves, and they went over it and they all felt we were per- 
fectly safe in doing it. 

Mr. Floyd. If jrou will pardon me there. Do I imderatand that 
that fourth provision would apply to the sale of a railroad ? 

Mr. Danforth. He says 

Mr. Floyd. The third and fourth sections prevent the transporting, 
manufacturing, selling, or purchasing of merchandise. A railroad 
could not make or sell or purchase merchandise, produce, or any 
commodity. 

Mr. McCoy. As I understand Mr. Van Houten, he says their 
contract is between corporations which prevents competition in 
transporting merchandise. 

Mr. Floyd. I understand; sol would construe it, too. (Reading.) 
"Every contract between two or more persons, to prevent competition 
in manufacturing, making, transporting, selling, leasing or pur- 
chasing merchandise, produce, or any commodity." 

Mr. McCoy. You think this applies merely to transportation of 
merchandise. 

Mr. Floyd. Within the clear meaning of this language that could 
not and would not be brought in the terms of this provision. Whether 
they are under the Sherman law or not is another and a very much 
graver and broader question, but to make any contract between two 
or more persons, firms, or corporations, to prevent competition in 
what? In making, selling, or purchasing and transportmg what? 
Merchandise, produce, or any commodity. 

Mr. Webb. Section 4 is more strongly against Mr. Van Houten 
than S3ction 3. 

Mr. Floyd. No; not any stronger than the other. 

Mr. McCoy. Why is not the contract which Mr. Van Houten 
has been describing 

Mr. Floyd. Because it does not relate to purchasing and selling 
of a commodity. 

Mr. McCoy. It relates to transportation of a commodity. 

Mr. Floyd. There is no transportation in that third provision. 

Mr. Danforth. It says transporting. 

Mr. Floyd. Transporting the merchandise of a line. 

Mr. Volstead. Let me read. It is unlawful to ''enter into any 
arrangement, or arrive at any understanding by which they, directly 
or indirectly, undertake to prevent a free and unrestricted competi- 
tion among themselves.'' 

Mr. Floyd. In what ? In the production, transportation, or what ? 
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Mr. McCoy. Let us stick to the third provision before we take up 
the fourth. 

Mr. Van Houten. Here are two corporations entering into a 
contract to sell a raUroad to possibly prevent competition in trans- 
portation of merchandise or commodities. That may be a little far- 
fetched, but I think it is in there. 

Mr. Floyd. If I understand your proposition, you have made a 
contract to sell your railroad to the Santa Fe. Whether or not you 
are within the terms of the Sherman law as written now I would not 
undertake to say, but to my mind it is clear that there is nothing in 
either the third or fourth provision of this tentative bUl that relates 
to your transaction in any way whatever. You will see 

Mr. Volstead. I can not see that. 

Mr. Webb. I do not think the Sherman law covers it, but believe 
that these third and fourth sections of the tentative bill do cover it. 

Mr. Volstead. I do not think the Sherman law covers it as the 
courts construe it. 

Mr. Floyd. I am not saying it does, but I am saying it is a much 

aver proposition than this. Let me see if I can not convince you. 

eading:] 

shall be deemed to include any combination or agreement between corporations, firms, 
or persons, or any two or more of them engaged m trade or business carried on in the 
United States between the States. * * * To prevent competition in manufac- 
turing, making, transporting, selling, or purchasing of merchandise, produce, or 
any commodity. 

Mr. Nelson. Does it hot directly prevent two people from trans- 
porting? There is an agreement now that they are going to elimi-* 
nate one of them as transporting agent of the other. ' 

Mr. Floyd. A transportation and selling of what ? Not railroads. 

Mr. Nelson. There are two railroads now doing the same thing. 
They are transporting commodities, and this is a prohibition against 
two agi^eeing that one of them will no longer compete with the other 
in transportmg a commodity. It comes clearly under that provision. 

Mr. Floyd. The purpose of these provisions, as tentatively drafted, 
was to relate to industrial corporations, like manufacturing and 
mining. 

Mr. VOLSTEAD. You have included railroad corporations. 

Mr. Danforth. It says "corporations.'^ 

Mr. Volstead. They raised that question in the Sherman Act, 
whether it applied to corporations. Here are two railroads. You 
say they are prevented from entering into any agreement to pre- 
vent competition in transporting commodities. They are • com- 
peting now with each other, and vmen they make that arrangement, 
one selling to the other, it of course prevents competition between 
them; consequently, you have come clearly, it seems to me, within 
the provisions of the proposed act. 

Mr. Nelson. I understood that is the very provision of your act- 
to prevent two possible competitors from getting together so as to 
eliminate competition in transporting commodities; otherwise, what 
have you the word " transporting'' for ? 

. Mr. Floyd. You might have a contract with regard to trans- 
portation and not be owning a railroad. 
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Mr. McCoy. That is true, but that is only the broader phi^ase. 
Two manufacturers could make arrangement in regard to trans- 
portation of their merchandise; that might be included. 

Mr. Floyd. That is different. 

Mr. McCoy. But the railroad is clearly transporting merchandise. 

Mr. Floyd. Mr. Carlin is not here, and I can only speak for the 
subcommittee. Our purpose is to leave the railroad question entirely 
subject to thejuusdiction of the Interstate Commerce Commission. 

Mr. Webb. In line 1, page 2, you would insert *' other than railroad 
companies'^ ? 

Mr. Floyd. We have that under consideration, if it becomes 
necessary to do that. The purpose is to clear that up. We do not 
intend by this act to disturo the operations of the Interstate Com- 
merce Commission in dealing with these railroad questions. It is 
difficult for me to see the construction that you gentlemen put upon 
it, but if it is susceptible of that construction, it can be very easily 
freed from that difficulty by the simple phraseology showing it is 
not intended to apply. 

Mr. Danforth. How about the two expressmen doing business 
between Pennsylvania Avenue and Chevy Chase here? You cut 
them out. 

Mr. Floyd. If they were engaged in interstate commerce, I guess 
it might apply to them. 

Mr. McCoy. I think that Mr. Van Houtcn has now made his point 
on the proposition. Judge Floyd says it has already been raised, 
and that it is contemplated to put in the express provision excepting 
railroads, and that would cover that proposition. Then you would 
be in the hands of the Interstate Commerce Commission. 

Mr. Van Houten. We simply want to take away all uncertainty. 

Mr. Floyd. We do not want to interfere with the operation of 
the Interstate Commerce Commission in dealing with these rail- 
roads, but to apply these provisions, as I understood, to industrial 
transactions like two merchants who make some contract relating 
to the selling or the transporting of commodities; and in the third 
one the word '^transportation'' applies in the same way, two men 
running a mercantile establishment or manufacturing establishment 
might arrange in regard to the transportation of their commodities 
to favor the raikoads. 

Mr. Webb. Is there anything else now ? 

Mr. Van Houten. That is aU. 

Mr. FitzHenry. I was not here when you explained your position, 
Your company is the coal mining company ? 

Mr. Van Houten. Our company is the coal mining companv. 

Mr. FitzHenry. And you are also incorporated as a railroad ? 

Mr. Van Houten. The coal company owns the bonds and stocks 
of the railroad. 

Mr. FitzHenry. Then it is a railroad system built for the purpose 
of developing your own property and giving you connection with the 
Santa Fe? Then you run a spur on across to this one [indicating on 
map] ? 

Mr. Van Houten. It gives it access to Texas, you see. 

Mr. FitzHenry., As a matter ^of fact, you are not a common 
carrier? 
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Mr. Van Houten. We are absolutely a common carrier, with 
standard-gauge railroad 106 miles in length. 

Mr. FitzHenry. Do you serve anybody besides yourself ? 

Mr. Van Houten. On, yes. We haul timber and rim a passen- 
ger train every day, including mail service, and we accept all the 
burdens of railroading. 

Mr. FitzHenry. Tlien you are a common carrier, and as a com- 
mon carrier you are exercising a franchise ? 

Mr. Van Houten. Yes. 

Mr. Floyd. You have a distinct and separate corporation, and 
your coal company owns all of the raUroad stock ? 

Mr. FitzHenry. You have a spur running up to the different 
mines ? 

Mr. Van Houten. They are our mines, but we do not have any 
competition at the mines. They have spurs at some mines, and we 
have spurs at other mines, but the fact of the matter is now that the 
coal company has no competition in rates, because the Interstate 
Commerce Commission makes the determinations as to what the rates 
will be, and the State commission has supervision over the service; 
so that there is really no competition between the railroads. 

Mr. McCoy. Except to get the business ? 

Mr. Van Houten. Except to get the business. 

STATEMENT OF THOMAS B. HARLAN, VICE PRESIDENT AND 
GENERAL COUNSEL ST. LOUIS, ROCKT MOUNTAIN & PACIFIC 
CO., ST. LOUIS, MO. 

Mr. Harlan. Mr. Chairman and gentlemen of the committee, my 
name is Thomas B. Harlan. I am a member of the firm of Reynolds 
& Harlan, St. Louis, Mo., and I am vice president and general counsel 
of the St. Louis, Rocky Mountain & Pacific Co., this being the com- 
pany referred to by Mr. Van Houten. I was one of the organizers of 
this company, and, in fact, had worked on the proposition some years 
prior to its organization. The St. Louis, Rocky Mountain & Pacific 
Co. was organized in 1905, financed in that year, and the railroad 
construction started and completed in the early part of 1906. The St. 
Louis, Rocky Mountain & Pacific Co. owns the coal land, the mines,- 
coke ovens, and mining equipment. The St. Louis, Rocky Mountain 
& Pacific Railway Co. is a separate corporation, required to be a sep- 
arate corporation in order to engage in the business of a common 
carrier under the laws of the then Territory — ^now State of New Mexico. 
So in order to make a complete and practical plan of financing, the 
St. Louis, Rocky Mountain & Pacific Co. acquired the stocks and 
bonds of the St. Louis, Rocky Mountain & Pacific Railway Co. The 
St. Louis, Rocky Mountain & Pacific Co. issued a mortgage, which is a 
first lien upon the coal land, coking ovens, mining plants, and a 
collateral lien upon the stocks and bonds of the railway, which stocks 
and bonds are pledged with the Metropolitan Trust Co. in New York, 
imder the mortgage of the A. T. & S. F. Co. 

As Mr. Van Houton has stated, the company continued t^) operate 
that railroad until last year. The raiboad was built, as Mr. Van 
Houten has explained, to serve primarily these coal properties, to 
open them beyond the limited points where the Santa Fe had a lino. 
At that time, as I remember, the Santa Fe liad a line int.) two points, 
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which it still maintains and operates, and tJiat that was not sufficient 
to open the property, and it was deemed advisable to build this road 
and serve the public so far as there was any further demand for 
public service of that kind, and which tliere was, because the terri- 
tory that we reached on the western end of this line was not served 
by either of the trunk lines. 

The railroad has never been a paying proposition, and, 8.s Mr. Van 
Houten has explained, partly because of that and in anticipation of 
the commodity clause of the Hepburn Act being ultimately extended 
to our situation — you see we were just the reverse; we were not 
within the language of tlie Hepburn Act, in that it was a case of a 
coal company owning a railroad instead of a railroad owning or 
mining the coal. But in contemplation that the statutes might be 
changed to meet that situation, that was very substantial induce- 
ment in our deciding to part with this railroad. We were able to 
negotiate a contract with the Atchison, Topeka & Santa Fe Rail- 
way Co.; that contract is dated July, 1913-— I think the actual date 
is the 23d of July. 

Mr. Volstead^ Not 1914. 

Mr. Harlan. 1913. And in order to make title to comply with 
the contract it is necessary for us to get the consent of our bond- 
holders, or a sufficient number of them, to the substitution of the 
bonds that we are to receive from the Santa Fe Railroad as a part 
of the purchase price for the stocks and bonds of the St. Louis, Rockv 
Mountain & Pacific Railway Co. Those consents are being obtainea, 
and at the present time more than 80 per cent of the bondholders 
have assented to the transaction. We took two years in which to 
get those assents, because the bonds are widely scattered over the 
United States and in foreign countries. We hope, however, that we 
will not be required to wait the entire period of two years. As the con- 
sents are coming in rapidly, we really hope to close this transaction 
by the 1st of July, though we may not be successful in that. 

The contract, therefore, is still in the form of an executory con- 
tract, so far as the delivery is concerned. The contract contains an 
arrangement whereby the Santa Fe is taking over and is operating 
the railroad while we are getting in these consents. Before the con- 
tract was entered into the question arose as to whether or not the 
Santa Fe Railroad was in a position to buy the St. Louis, Rocky 
Mountain & Pacific Railway without violating any of the provisions 
of the Sherman Act, and that question received serious and lengthy 
consideration by the legal department of the Santa Fe, both in 
Chicago and in New York, as well as New Mexico, and by Judge 
Reynolds and myself, and we concluded that as there was no actual 
competition on the business originated and handled on the rails of 
the St. Louis, Rocky Mountain & Pacific within its own terminals, 
and as the only competition was at one point, the town of Raton, 
and that by reason of the Colorado Southern connection, and as that 
competition was only about 5 per cent of the amount of the business 
in dollars and cents transacted by the St. Louis, Rocky Mountain & 
Pacific Co. and only about 2 per cent on the tonnage basis, we all 
reached the (conclusion that we were not within the prohibition of 
the Sherman antitrust law; in other words, that it was not the com- 
petition contemplated by that act. 
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The proposed amendments, which, if they have any purpose, must 
necessarily have the effect of extending the provisions of the present 
antitrust law, necessarily have given us much concern, particularly 
in the bill as mentioned by Mr. Van Houten. I telieve that is 
tentative bill No. 2, and the clauses he referred to, to wit, the third 
and fourth; but as that question has been disposed of by the com- 
mittee, as I understand the committee will modify that language, 
it is unnecessary to discuss that phase. 

Mr. Floyd. I think it has not been disposed of, Mr. Harlan. There 
are 21 members of this committee, and matters are not so easily dis- 
posed of. I simply made an explanation, as one member of the sub- 
committee that had prepared tne bill, as to my view of it. I would 
be very glad, if you tninK as some of these other gentlemen, that you 
are included within the language of the provision, if you would state 
your views in regard to it. 

Mr. Harlan. 1 think that the word *' transportation'' there or 
'transporting" as used in the third clause and transportation'' as 
used in the fourth clause would be construed to apply to common 
carriers and would affect just such a contract as this, provided, of 
course, that the degree of competition came within the purview of the 
act; and as the language does not attempt to determine the amount 
of competition necessary to make a violation of the act, and as its 
purpose is to extend the provisions of the present act, to be on the 
safe side, at least, we have to construe that to mean the prohibition 
of any contract that would prevent any competition, even though 
the degree of competition might le relatively small; and the word 
* transportation" as used here would undoubtedly apply to contracts 
between railroads where such contract took out of tne business one 
of the contracting parties, as this contract does. 

Mr. Floyd. Let me call your attention to the line 1 . Suppose we 
transposed the words there and make it ^'combiiiation or agreement 
between persons, firms or corporations other than common carriers." 
Would you think then you would be excluded, leaving the words 
'transportation" and ''transporting" in? 

Mr. Harlan. I think, if your honor please, that might meet the 
situation that we have in mind, and very effectively. 

Mr. Floyd. That would be my judgment, instead of saying 
"between corporations, firms or persons" transpose the language ana 
say "persons, firms or corporations other than common carriers." 

Mr. Harlan. That is line 1 ? 

Mr. Floyd. On page 2. 

Mr. Harlan. On page 2 of tentative bill 2 "or persons other than 
common carriers." Yes, it seems to me that that would a,ccomplish 
that. 

Mr. Floyd. That would restrict the meaning of "transportation" 
to sinaply firms, and would not apply to common carriers, it seems to 
me? 

Mr. Harlan. Yes, sir. 

Mr. Floyd. But, I just want to repeat what I said before, that that 
was the clear purpose and intention of the members of the sub- 
committee, to leave it that way. 

Mr. Nelson. What you want then to imply is tjiat yoii would let 
the railroads combine ? By implication would you then^'c^^onfer upon 
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the railroads the right to be exempt from the restrictions of the 
Sherman law ? 

Mr. Floyd. I do not think so. 

Mr. Nelson. Why not? This is an amendment to the Sherman 
law. 

Mr. Floyp. As I explained, Mr. Nelson, that modification may not 
meet the difficulty. But my idea was that these agreements— para- 
graphs 3 and 4 — ^related to merchandise, products, and commodities 
being transported as sold in interstate commerce. 

Mr. Harlan. Yes, sir. 

Mr. Floyd. And whatever language is necessary I think we can 
modify so as to make that clear, at any rate. 

Mr. Harlan. There seems to be no difference between what we 
desire and what the committee desires, to wit, that this amendment 
would not apply to contracts between rail carriers by extending the 
provisions of the antitrust law; that railroads are within the purview 
of the antitrust act, at the present time, has been decided, and that 
situation we accept and did accept at the inception of our negotia- 
tions with the Santa Fe. 

Mr. Floyd. Let me ask you another question, in connection with 
that : Suppose we do not modify line 1 and leave it as it is, and then 
strike out the word 'transporting^' in the third paragraph and 
''transportation in the fourth ? 

Mr. Harlan. Then that would leave the railroad just where it is, 
so far as the appHcation of the antitrust law is concerned. 

Mr. Volstead. I think you are mistaken, if you will pardon me. 
Look at subdivision 4, "make any agreement or enter into any 
arrangement by which they directly or indirectly undertake to pre- 
vent free or unrestricted competition, among themselves; '^ you can 
quit there, "or among any purchasers or consumers.'' 

Mr. Harlan. Among tnemselves ? 

Mr. Volstead. It seems to me you have got it there just as broadly. 

Mr. Harlan. Or among any purchasers or consumers in the same. 

Mr. Volstead. The same provision in subdivision 3. 

Mr. Floyd. That is all modified — "any product, article or com- 
modity." 

Mr. Volstead. If it had been "of any product,'' but it says "or," 
"or among any purchasers or consumers in the sale." 

Mr. Floyd. "Free and unrestricted competition among themselves, 
or among any purchasers or consumers" in relation to the production 
or sale of any product, article, or commodity. 

Mr. Volstead. But the first part of that, down to the word "or" 
in line 20 makes a complete sentence. 

Mr. Floyd. It would if you stopped there, but you do not stop 
there. The last clause modifies it all. 

Mr. Volstead. I do not think so. 

Mr. Floyd. That is the way I understand it. 

Mr. Harlan. You see, we are brought to another situation. This 
being an executory contract, the Atchison, Topeka & Santa Fe Rail- 
road, either by tliat contrtict being declared invalid or through its 
breach in some form, we may find that we shall have this railroad 
on our haiid^^. So, as there was before the contract with the Atchi- 
son, we ha\^fe the same direttors of the coal company practically 
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ia the railroad company, and as the coal company owns the stocks 
and bonds of the railway companj^, if it is denied the right to manage 
the railroad by reason oi a prohibition against interlocking directors, 
then we would be denied the right to manage that railroad. So, 
we have to consider, if your honors please, the other phase of this. 

Mr. Floyd. While we may miss you in the Hepburn Act, we have 
got you both ways now ? 

Mr. Harlan, i ou have got us both ways now. [Laughter.] 

Mr. Nelson. It is a very thoroughgoing law ? 

Mr. Harlan. It is, indeed. 

We could not give the road away, because it could not be made to 
earn its operating expenses, and nobody would have it. 

Gentlemen, we come to the committee for reUef . 

Mr- Danforth. You could put in some dummies. 

Mr. Harlan. Well, I take it that the legislation will ult'miately take 
such shape against interlocking directors that it will prevent ^ ^ dummy 
directors. '^ It seems to me that it must necessarily be so to give it 
effect. 

Mr. Volstead. It has been suggested to us we are trying to legislate 
to create dmnmy directors. 

Mr. Danforth. Have you seen any provisions which would prevent 
dummy directors in this bill ? 

Mr. Harlan. No; I have not; but I understood these were merely 
tentative bills. 

Mr. Danforth. I think you would confer a favor on the committee 
in this particular if you would suggest an act which would prevent 
dummy directors. 

Mr. Harlan. Well, I happen to have a Uttle theory on this. I do 
not know that it would be of any interest to the comnodttee, but it is 
a little departure from the theory of the bill. It is not a matter of 
interlocking directors. The evil is in the act of the directors. It is 
not a q^uestion of the persoimel, but it is a question of what is done, 
and it is not prima facie a matter of wrong or an abuse of power if 
one person is a director even in competing corporations. That certain 
evils have resulted from that situation where persons have been by 
reason of their position of trust and power in competing corj)orations, 
practically in the position of buyer and seller at the same time; and 
that the pubUc has suffered thereby there is no question. And that is 
the evil to be corrected. On the other hand innumerable benefits 
result particularly in smaller enterprises by having a banker as a 
railroad director. In fact in building railroads in new communities 
the railroads must be built as a rule (and so far as my information 

ffoes it has been substantially the history of all of them) either by 
ocal business men or some local industry that has to be developed, 
or by local capital, which local capital is usually represented by local 
bankers. 

Now, my thought in deaUng with the situation is to deal with the 
evils of it and let the benefits remain, which I would do in this way: 
Take the well-known rule in equity of a person in his individual 
capacity dealing with himself as trustee in his trust capacity. Equity 
does not prohibit that transaction, but it says to the individual. You 
shall not profit thereby; you will be held to the^.hi^h^t degre^ of 
responsibility by reason of the fact that you are dealing in your 
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personal capacity on the one side with yourself as trustee on the 
other. And if you will just apply that principle to the problem — ; — 

Mr. Volstead. How would you apply it ? 

Mr. Harlan. I will give you my thought on it. There are to be 
considered the stockholders, the corporation itself, and the creditors 
And, more particularly, the public. Now, if you provide that where 
a person, by reason of his being a director in two or more competing 
companies, shall be personally liable to the extent of any loss that 
the corporation, its stockholders, or creditors may suffer by reason 
of any transaction between such competitors and by reason of his 
vote, action or promotion of such transaction, you have protected 
the stockholder, because any minority stockholder could assert the 
right; you have protected the corporation and you have protected 
the creditor. Now, go one step farther, to protect the public — that 
is what we are interested in — and provide tnat if it appear that his 
act was done intentionally, and go one step farther and provide that 
the fact that he was a director in the competing corporations or con- 
cerns and by reason of which the wrong accrued, that he shall be held 
criminally responsible and, as I say, the fact that he was such inter- 
locking director shall be prima facie evidence of the criminal intent, 
and then make the punishment so severe that no one would dare 
take anv chance on it, and you can put it into statutory form. 

Mr. Volstead. I would hke to have you put it in form. That is 
probably asking a good deal 

Mr. Harlan. No; I would be pleased to do it. I would like, how- 
ever, to do it after I return to my office, where I could do it with 
deliberation and under due consideration and care. 

Mr. Dyer. If such a law had been in existence, would that have 
fully protected the stockholders of the Frisco Railway Co. in the 
difficulties that that road has had with offioers of the Frisco being 
officers in some other companies buyirg and selling to each company ? 

Mr. Harlan. It seems to me it would. In tact, the suits that 
have been brought must necessarily proceed on that theory. 

Mr. McCoy. Do you think, Mr. Harlan, that Congress has power, 
so far as corporations engaged in interstate commerce are concerned, 
to provide that under such circumstances as you have narrated the 
common director or common directors shall be treated as trustees of 
an express trust ? If you do not mind, just take a look at this bill 
[handing paper to witness]. Have we power to legislate as suggested 
in that bill ? That is what I would like to know. 

Mr. Harlan. It does not occur to me, on a reading of that bill 
(H. R. 12927) there are any constitutional objections to it. 

Mr. McCoy. You see, the situation to-day is, on the decisions, that 
nearly aU the courts (the United States courts, ft any rate) hold that 
because a director is not present when a contract between him and 
his company is authorized, that the contract is the ordinary contract; 
in other words, that he is to be treated as an individual and not as a 
director. Now, then, if we could legislate that way, under those cir- 
cumstances he would immediately become the trustee of an express 
trust. 

Mr. Harlan. Exactly. 

Mr. McCon AnijLas in the case,>vhere there are private trustees, 
we, will say of a trust under a will, two of them could not act for the 
estate with a third man acting as an individual without having any 
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action called into account by the beneficiaries. So, in a case of this 
kind, if we could make them trustee of an express trust, any stock- 
holder could immediately call the action into account. 

Mr. Harlan. Yes. 

Mr. McCoy. And if it had not been disclosed to him, if the circum- 
stances had not been disclosed in advance of the contract being au- 
thorized, equity would interfere, whether it was beneficial or not 
beneficial to tne stockholdeis. That is to say, if the stockholders 
wanted to contest it, they could. Whereas, if it had been explained 
in advance and the stockholders knew fully in advance what was 
going to be done, then jt would stand. 

Mr. Harlan. It would stand so far as the stockholders are- con- 
cerned; and necessarily that must be, as a matter of corporation law, 
that it would be true even of the stockholder. 

Mr. McCoy. As it is to-day, any stockholder can question a con- 
tract because it has beeen entered into between the corporation and 
one of the corporation's directors — they can, if there are reasons; 
fraud or anything of that kind. 

Mr. Harlan. Yes. 

Mr. McCoy, 'fhat is, express fraud. 

Mr. Harlan. Yes. 

Mr. McCoy. But simply because of that relationship they can not 
question it. 

Mr. Harlan. I do not see any reason (at least none occurs to me 
at the moment), I do not think of any constitutional provision, that 
will prevent Congress from increasing the responsibility of directors 
in corporations engaged in interstate commerce. I do not see why it 
should not do it. 

Mr. McCoy. That might be, so far as legislating with reference to 
interstate commerce itself is concerned; but this might be held, if it 
went into effect, to create a new equity in favor of the stockholders. 
Can Congress create a new equity which the courts have to apply ? 
Has it the power ? I do not know myself. 

Mr. Harlan. It seems to me it would constitute a cause of action 
in the Federal courts. It might not in the State courts. 

Mr. McCoy. If it applies only to the Federal courts, of course. 

Mr. Harlan. It is within tne power of Congress to state what 
should be actionable, subject of course to constitutional limitations, 
and then to confer upon citizens a new action. And there are several 
statutes that do confer upon the citizen an action or a right which he 
can assert in the Federal courts which he is denied in the State 
courts. 

Mr. McCoy. That would not clean up the whole situation if it 
should become a law, but it would be a step in the right direction — 
in the direction you are giving. 

Mr. Harlan. 1 would go one step farther — we are dealing with the 
public question, to wit, the corporate abuses and restraints of trade, 
the establishment of monopolies — and impose the the criminal lia- 
bility. The most effective manner which the State has ever found 
to protect its interests is through the enforcement of the criminal law. 

Mr. McCoy. I should think that if the suggestion you make was 
carried out you would not need to have any bill against interlocking 
directors. No man can act in two companies. 
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Mr. ELA.RLAN. I think that would be the practical effect of it. In 
fact, we know from experience that when pulblic opinion is crystalized 
into a statute, the statute is soldom violated. 

Mr. Nelson. Except the Sherman law. 

Mr. Harlan. Well, there is no disposition any longer even to take 
any chance under the Sherman law; and whatever the spirit might 
have been at one time it has completely changed, and I Know from 
experience that the rule of no chance is the present rule of conduct. 

Mr. McCoy. It has gone further than that, hasn't it ? It is claimed 
now, instead of complaining that the Sherman law has disturbed 
business, that actually it is a very beneficient statute? Is not that 
the frame of the public mind to-day? 

Mr. Harlan. I think it is, undoubtedly. 

Mr. McCoy. I mean ampng business men who have been affected 
by it. , 

Mr. Harlan. Yes. There is no doubt but what monopohes are 
pernicious and, in our form of government, should be prohioited. 

Mr. Nelson. What is your position? Won't we get you in the 
interlocking directorate ? 

Mr. Harlan. We have gotten quite beyond the point. I did not 
mean to advance my theory on that ; but on the theory it was intended 
to be drawn only to suggest a change in the language. 

Mr. Danforth. This is the third tentative bill? 

Mr. Harlan. Yes; it is No. 3. On page 2, line 1, after the word 
^ ^railroad,'' insert the words '^more than 150 miles in length,'' my 
purpose teing to exempt railroads under 150 miles in length from the 
provision of the act so far as interlocking directors are concerned. 

Mr. McCoy. That would not be feasible, I think, in view of some 
of these spurs, for instance, which the United States Steel Corporation 
operates. Take it out in Gary, Ind. 

Mr. Harlan. Yes. 

Mr. McCoy. That is the thing that the Interstate Commerce Com- 
mission is after now. 

Mr. Harlan. I understood their railroads were of greater length. 
I am not informed on that, however. I use the words here ''more 
than 150 miles in length'' — possibly, to put it more accurate, the 
exception should le in favor of the railroaas owning or operating 150 
miles or less of track, so that spurs and double track and all of the 
various elements that constitute a railroad could be figured in the 
mileage. 

Mr. FitzHenry. How about the terminal associations; would they 
be m it ? 

Mr. Harlan. The terminal association of St. Louis? 

Mr. FitzHenry. Yes. 

Mr. Harlan. The Terminal Association of St. Louis is an asso- 
ciation composed of railroads entering that city, and I do not just 
know how the stock is held, but in some manner most of the railroads 
are interested in the terminal association. 

Mr. Dyer. They own all the stock — the railroads. 

Mr. Harlan. The railroads own all the stock. There are some 
railroads, however, that are not interested in the association. 

Mr. Dyeb. jI might add, if you will permit, that the railroads own 
the stock, but they are not piermitted to make anything out of their 
investment. 
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Mr. Harlan. I have never really gone very thoroughly into that 
terminal problem and I am not competent to speak on it. To answer 
your question, of the exception that I make, I think the terminal 
railroad has more than 150 miles of track. But let us assume that it 
has not. That is rather an odd situation, and it would be better in 
the public interests, even though the terminal association there were 
excepted, than to prevent the operation of short-line railroads through 
the coimtry, and particularly to put further obstacles in the way of 
their construction. I think some exception ought to be made. 

Mr. FitzHenry. Mr. Harlan, in this case of yours: Your company 
is a coal-miaing company, isn't it? 

Mr. Harlan. Yes, sir. 

Mr. TitzHenry. And the reason you went into the railroad is 
probably you could not get the Santa Fe to build tracks up into 
your mines so that you could develop your property; is not that 
true? . 

Mr. Harlan. We felt the railroad was necessary for the protection 
of our investment and the development of the property. 

Mr. FitzHenry. And you could not get the railroad to build there 
and you organized a railroad company of your own ? 

Mr. Harlan. We did not apply to them to build a railroad, and 
then, after they refused to do so , 

Mr. FitzHenry. You did not suppose it would be a profitable 
investment for the railroad company —you didnH think much about 
it, but knew you had to have it to get your stuff out and so you put 
the tracks in yourself ? 

Mr. Harlan. Yes, sir. 

Mr. FitzHenry. And the common-carrier business you have done 
has been simply incidental to accommodate the people in that com- 
munity ? 

Mr. Harlan. Very largely. 

Mr. FitzHenry. But didn't you ever stop to think of the propo- 
sition this might come within the rule of the spur and probably really 
is a part of the Santa Fe Railroad, like a private individual building 
a switch from the railroad track down to his factory into his ware- 
house, where in a great many instances the courts have held that 
the individual had no right to operate a railroad, and he was oper- 
ating it really as a part of the railroad with which it was connected ? 
Have you ever thought of that ? 

Mr. Harlan. Yes, I have thought of it and particularly, very 
seriously, in an action taken against timber roads by the Interstate 
Commerce Commission some years ago. The question came up for 
actual consideration in our office whether or not our railroad, our St, 
Louis, Rocky Mountain & Pacific, might not be regarded as a tap 
Une (that is what you refer to), and we held not. We have a Uttle 
over 106 miles of direct line. With the sidings and terminals it is 
about 120 miles, isn't it, Mr. Norton? 

Mr. Norton. Yes. 

Mr. Harlan. About 120 miles of track. It was necessary to build 
that much in order to reach the distance that we desired. We 
followed the decisions of the Interstate Commerce Commission pretty 
carefully, particularly in the Manufacturer's Ra«^Toad ease where 
that question is gone into very fully by the commission, and we 
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reached the conclusion that our road would not be considered as a 
tap line. 

Mr. FitzHenry. Could not be ? 

Mr. Harlan. Would not be. That is only our office opinion, how- 
ever. 

Mr. Floyd. It is an interstate railroad ? 

Mr. Harlan. No; the rails are all in the State of New Mexico. 

Mr. Volstead. But like every other railroad, does an interstate 
business ? 

Mr. Harlan. Like every other railroad, though its connections do 
an interstate business. 

Mr. Volstead. We have a rather interesting illustration of that in 
.^nnection with iron .ore in our own State, from the northern part of 
the State, which moves to Duluth. It does not go outside of the 
State. They dump that iron ore on the docks with practically no 
contract to move it. In most cases there is no contract to move it; 
but it is destined for some other State, because there was up until 
recent times no smelter at Duluth. So they held, when we tried to 
regulate the freight rates on that road, all of that was interstate 
business and we had no business with it. 

Mr. FifzHenry. Who held that ? 

Mr. Volstead. It was held by the State Unes' commission; I do 
not know whether it ever went to the supreme court, but the man at 
the head of the commission is a very good lawyer. My impression is 
our State supreme court held it, and the shipment does not have to 
go outside oi oiir State.lines, sometimes, to be an interstate shipment. 

Mr. Harlan. Yes. Most of the freight business we originate is 
interstate freight. 

Now, I do not believe, gentlemen, it is necessary for me to any more 
than indicate that some exception in an interlocking director bill 
should be made in favor of the short-Une railroad. We are all quite 
familiar with how these railroads come into existence. There is no 
desire to stop the development of the country, and particularly in the 
West, because it must be developed, and it has the resources and the 
energy, and with reasonable safeguards in the legislation, can usually 

fet the money ; and to say that every railroad, however short, should 
e under the prohibition of interloclang directors would make financ- 
ing quite difficult and, I am very much afraid, almost impossible; and 
it just occurred to me that a limit of 150 miles would not make such 
an exception as would endanger the public interest and yet cover the 
usual length of a branch line of railroad. 

Mr. FitzHenry. Would not that eliminate nearly all terminal 
associations in the United States? 

Mr. Harlan. Well, how many are there? Outside of St. Louis 
there is the Belt Line of Chicago ; there is a belt line in Kansas City — 

Mr. FitzHenry. And the Union Depot at Chicago. 

Mr. Harlan. If you please and in your wisdom you think it 

Frudent, you need not extend the exception to terminal lines. That 
think is a question for the committee to adjust as to the matter of 
phraseology. 

Air. Floyd. You are in the prohibition simply because you are in 
the businessiof m^Qing and selling coal ? 
Mr. Harlan. Ye^, sir. 
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Mr. Floyd, That would not apply to a short line or timber road, 
would it ? 

. Mr. Harlan. It would not except in this, that it would apply to 
the banks in a community, but would not apply to the timber operator. 
Of course, in our case, where we own the coal company and the coal 
company owns a railroad, the bill would prohibit us n'om operating 
a rauroad unless some exception was made in our favor. 

Mr. McCoT. Mr. Harlan, we have heard complaints on the floor of 
the House to the effect that by permitting the so-called investment 
bankers to be interested as directors in railroads it has had the result 
that when anybody thinks of building a new raihoad he can not do it 
except with the consent, practically, of the directors in competing 
railroads, because he can not finance the operation. That is, we 
know of the well-known case of the Morgan firm, so much interested 
in all these railroads one way and the other. A man wants to build a 
competing Une and wants to get capital, and everything immediately 
focuses in their office, and if they want to allow the line to be built, 
the capital is forthcoming; if they do not, he can not get the capital. 

I have never investigated a case of that kind, but I have heard it 
stated circumstantially on the floor. 

Mr. Harlan. However much or little there may be in that as a 
matter of substance, certain it is that their opposition would not 
extend beyond the sphere of their interests; and while they might, by 
reason of community of interest, deny financial aid, or even have 
sufficient power and influence, througn banking institutions, to pre- 
vent a short-line road or new railroad in a territory where they were 
interested, from getting the money, they would not be interested in 
extending that into a territory where they have no interest. Whereas, 
the bill as drawn would prevent the local bankers or local coal dealers 
or iron dealers, usually those interests other than timber that build 
these enterprises, from going forward and standing responsible for its 
management. I think that there should be some exception in favor 
of the short-line roads. 

Mr. Dyer. Let me ask you this question: Can you explain to the 
oommittee how you would differentiate between your case and that 
of the Steel Co. who own short-line railroads — the Steel Trust? 
There has been a good deal of complaint about that. That, no doubt, 
is in a measure responsible for the demand for some such legislation 
as proposed in this bill you have been speaking of. 

Mr. Harlan. Yes. I do not know just what their railroad problem 
is, and it is very hard to deal with it m an abstract way, without full 
knowledge. 

Mr. Dyer. If you have not given that consideration, I won't ask 
the question. 

Mr. Harlan. Only in a very general way. They may have some 
lines of road that are not 150 miles — that is, where the entire track 
would be less than that. But is there any public harm, even though 
it be the Steel Corporation, in its operating and managing a railroad 
of less tlian 150 miles in length? 

Mr. McCoy. The Interstate Commerce .Commission has just 
pointed out, I think, the harm is that these spurs cla^im an inordinate 
«hare in the total freight earned on shipments and that they have 
been milking the railroads to the extent of $15,000^000 a^year more 
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than they were really entitled to in comparison with the service they 
were rendering to the total haul. 

Mr. Harlan. That is an evil that exists that is entirely within the 

Eower of the Interstate Commerce Commission to reflate or prohibit; 
ut you do not regulate it, but prohibit it, by saying that the Steel 
Corporation, by way of example, shall be denied through directors of 
its choosing the operation of its property. 

Mr. McCoy. Now, let me make another suggestion, then. It has 
been stated in regard to one big railroad corporation (and I know it 
is true to a certam extent) that they organize these subsidiary com- 
panies, so to speak, or a separate company from the main company. 
Some of the directors in the main company, whatever it may be, will 
also be directors in the subsidiary company, but there is a difference 
in the stock ownership; that is, all the stockholders of the main com- 

Eany are not interested in the stock of the subsidiary company, 
[ow, it has resulted, as I am told, that through their common di- 
rectors they are able to influence contracts which result in an inordi- 
nate profit to the subsidiary company and sometimes in a loss to the 
main company. Consequently, on the question of that interlocking 
directorate, those practices go on and the stockholders in the main 
company who are not also stockholders in the subsidiary company 
are deprived of what they ought to have. 

There is one very flagrant c^se of it, which I know of outside of 
the railroad comjpanies, where the subsidiary companies are mak- 
ing and have been making 40, 50, 60, and 80 per cent and the main 
company only barely paying dividends; and people who try to get 
in and contract with the main company at lower prices have abso- 
lutely been shut out from doing it. There is one of the evils. 

Mr. Harlan. So far as the railroads are concerned, the regula- 
tion of the issuance of securities under the direction of the Interstate 
Commerce Commission is going a long way to stop that abuse. 

Mr. McCoy. I do not see how it can, because as I understand the 
Interstate Commerce Commission or the local or State commissions 
do not pass upon the ultimate ownership of the stock or bonds; 
they simply say you can bond to this extent and you may issue 
stock to this extent, but where it shall go they do not say — at least 
so far as I know anything about it. 

Mr. Harlan. Well, that is purely a matter of regulation. The 
only experience I have had with any of the State commissions was 
in passing on a matter that had been approved by the Ohio Public 
Service Commission, and that recently. They went into every 
detail of construction, figured out for themselves how much money 
it would require for the new construction 

Mr. McCoy. Yes. 

Mr. Harlan (continuing). And then limited the issuance of the 
securities to the amount which in their judgment they thought was 
necessary. 

Mr. McCoy. That is right; that is what they do, exactly. They 
say how much you shall bond for and how much you shall capitalize 
for; but as to how those bonds shall be owned when they permit 
tliem to *be isau^d and how the stock shall be owned when they per 
lait st9ck %o be issued, they do uot say. 

Mr. Harlan. No. 
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Mr. McCoT. Now, there is nothing, for instance, in the way of regu- 
lation I know of, unless we indulge in it, that will prevent a separate 
corporation from owning the spurs which the United States Steel Cor^ 

g oration operates at Gerry. There may not be that objection there, 
ut it is possible that a few stockholders of the United States Steel 
Corporation may own those spurs through their stock ownership if 
that has been permitted by Indiana. 

Now, then, the interlocking directors permit the abuses which 
result to the detriment of the stockholders of the Steel Corporation 
and to the benefit of the separate corporation which owns the spurs* 

That is only by way of example; I do not know that it exists there* 

Mr. Harlan. The way to get at this evil is to increase the respon-- 
sibiMty of the parties tnat are guilty, increase the responsibility of 
the directors; and not because here and there there may be abusea> 
to stop the development of the country. 

Mr. McCoy. We have had quoted here the old Bible sayinff that A 
man can not serve two masters, and you and I as lawyers, I believe^ 
never undertake to serve two masters; not because under some cir- 
cumstances we could not do so successfully, but because we do not 
permit ourselves to be tempted to favor one at the disadvantage of 
another. Now, why should we permit, if we have the right to pre- 
vent it, the existance of that temptation in serious matters, by men 
acting in two capacities ? Why put him to the risk of going wrong; 
why let him put himself to the risk of going wrong ? 

Mr. Harlan. Of course, the reply to that is that as a rule the trust 
is not abused. 

Mr. McCoy. That is not what the Bible says. 

Mr. Harlan. I think the illustration, while we use that illustration 
that a man can not serve two masters, really does not fit this kind of 
a case. One may serve two masters. I mean it is physically and 
mentally possible to do it. He may serve one well and he may serve 
one badly. Then you seek to hold him responsible for servmg the 
one badly, and you do that by penalizing him for it. Now, it is true 
he should not serve two masters; but if ne undertakes it, punish him^ 
and the punishment will usually be severe enough to prevent the 
attempt. 

Mr. McCoy. Then why not go at it straight? 

Mr. Harlan. Well, because the trouble is if you don't extend 
your rule too far. I am merely contending that you should not deny 
to all short-Une railroads the right of a man to be a director of that 
railroad because he is also a director in the local bank, or because he 
is a director in the coal company, or the iron company. It does not 
ajffect the public interest, if that same condition, carried on to a 
greater extent where the trustee became more powerful, made abuses, 
we step in. But a wholesale prohibition does not reach the trouble; 
it is not the proper remedy for the abuses. 

Now, there is one other point here. We are affected by bill No. 1. 
The provisions of bill No. 1 affect us as producers and shippers of coal 
and coke, in that the bill is made to apply directly to the operators 
of any mines engaged in selUn^ its products in interstate or foreign 
commerce who refuse arbitrarily to sell the same to a responsible 
firm or corporation who appUes to purchase. 

Using the word ^^responsible'' as it appears in Une 17 of page 2 of 
the tentative biU No. 1, seems to me is going to lead to comusion 
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and a great deal of litigation. If ^ ^responsible^' has any legal mean- 
ing in this connection it seems to me it must mean solvent; and we 
know that under the legal construction of the word ^'solvent'' for 
jnany purposes it is just the reverse of solvency, to wit, one is solvent 
until he becomes insolvent, and he is not insolvent so long as he can 
keep going. So bj the use of the word ^^responsible'' you might 
find that one who is not entitled to any credit would be entitled to a 
remedy under this act. It seems to me that that word is unfortunate, 
and that as this act assumes to confer upon a class of citizens a right 
which does not now exist and to take away from another class of 
citizens a right that it has, to wit, to arbitrarily refuse to sell its 
product, that before the person who is to enjoy this new right should 
be in a position to do it he should offer the price — he should actually 
piake a tender. 

As to whether the bill is constitutional or otherwise, I have not 
considered. 

Mr. Floyd. In connection with that point, Mr. Harlan, you under- 
stand the purpose of that to be to prevent persons that control 
natural products from refusing to sell and thereby exercising a 
monopoly. Would you see any objection to it if the word * 'respon- 
sible was stricken out and there was substituted *'to any person 
for cash?" 

Mr. Harlan. That would reUeve that, certainly. Judge Floyd. 

Mr. Floyd. You see there is such a thing — take coal, for instance, 
as the basis of illustration. 

Mr. Haelan. Yes, sir. 

Mr. Floyd. If those who own coal should conclude to sell their 
entire output to some one concern and refuse to sell other opeople 
who needed coal, in that way. some particular dealers would ^et a 
monopoly of the commodity and would injure the pubUc by raising 
the prices. That provision was intended to meet that kind oi an eviL 

Mr. Harlan. Yes, sir. 

Mr. Floyd. And if the word ''cash" was used, that has been 
objected to also on the groimd that it would not allow you to make 
definite contracts; but I do not think that would be a tenable objec- 
tion, because if you had so much that you contracted to a particular 
person you would be under obUgations to carry that out. 

Mr. Harlan. Yes; undoubtedly the language would be con- 
sidered to mean if you had the product for sale. 

Mr. Floyd. The product on hand and for sale. 

Mr. Harlan. Yes; I think that the change suggested, for cash, 
would meet that situation. In other words, it removes the argu- 
ment as to when a condition exists that a mine owner could comply 
with. 

Mr. Floyd. It would make it absolutely definite. 

Mr. Harlan. Then the language is used a Uttle further up in that 
clause, the antidiscrimination clause, page 2, fine 1 : 

(c^ * * foreign nations or a part thereof, for any person in 
interstate or foreign commerce to discriminate in price between 
different purchasers of commodities in the same or different sections 
or communities, with the purpose or intent to thereby injure or 
destroy a competitor, either of such purchaser or of the seller." 

Now, the competition injures a competitor. If we take a contract 
from the Coloraao Fuel & Iron Co., to that extent the Colorado Fuel 
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& Iron Co. is injured, or vice versa. Isn't it the intent to use lan- 
guage here that prevents such discrimination for the purpose of 
establishing a monopoly ? 

Mr. Floyd. The purpose was to prevent a condition that has 
occurred — where one powerful corporation would lower the prices of 
its commodities for the purpose of driving out a competitor and 
destroying the business — and there are a number of statutes that 
have been passed by different States along the same line and for the 
same purpose. That is the real purpose of the provision. This fol- 
lows, generally, the New Jersey statute. 

The purpose is to prevent one competing powerful corporation 
from underselling for the purpose of destroying a competitor. It is 
worded diflferently in different State statutes. Some statutes say 
"to sell below cost of production.'^ 

Mr. Harlan. Well, we have an antidiscrimination act in Missouri. 
I do not know that it has ever been brought into use; I have never 
heard of any case that has ever come up. 

Mr. Floyd. What would be your suggestion as to the appropriate 
language to meet what is intended ? 

Mr. Harlan. My judgment is that the provision in the constitu- 
tion of Oklahoma is a very carefully worded provision and makes an 
effective and splendid statute. 

The Chairman. Have you it there before you ? 

Mr. Harlan. Yes. 

The Chairman. Read it. 

Mr. Harlan. Of course this is a constitutional provision; hence 
the first two or three words would not fit our particular case. 

Until otherwise provided by law, no person, firm, association, or corporation en- 
gaged in the production, manufacture, distribution, or sale of any commodity of 
general use shall, for the purpose of creating a monopoly or destroying competition in 
trade, •discriminate between different persons, associations, or corporations, or differ- 
ent sections, communities, or cities of the State by selling such commodity at a lower 
rate in one section, community, or city than in another, after making due allowance 
for the difference, if any, in the grade, quantity, or quality and in the actual cost 
of transportation from the point of production or manufacture. 

Now, there is a clear-cut statute. Take this St. Louis, Rocky 
Mountain & Pacific Co. we have been discussing here. It does a very 
large business in Oklahoma. And the statute serves the purpose of 
prohibiting attempts to create a monopoly. Under the provisions 
of this statute I do not believe that any corporation selling com- 
modities in the State of Oklahoma would attempt the practice which 
you have in mind and which these discriminatorjr acts usuallv refer 
to, to wit, selling to one or more customers a particular line of goods 
at a price to kill oflF the competition and then ultimately to have the 
market to itself, a practice that did exist quite extensively some 
years ago. 

Mr. McCoy. Would not that be reached now under the Sherman 
law, as far as interstate commerce is concerned ? 

Mr. Harlan. Well, the language ^^in restraint of trade'' is very 
broad language. 

Mr. McCoy. And take the monopoly section, too. 

Mr. Harlan. And the monopoly section. But I am not prepared 
to say that the act is not broad enough as it now is to prevent any 
steps that would tend to create a monopoly. As the purpose of this 
bill and the purpose of this legislation is to remove doubt and, so far 
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as I know, the Supreme Court has never passed on that particular 
question, I take it, it is the purpose of this committee to bring 
forward an antidiscrimination bill. 

Mr. McCoy. They did refer to that practice in the Standard Oil 
case. That was one of their notorious practices; likewise, the 
tobacco company. 

Mr. Harlan. They referred to it as a matter of practice, but I do 
not believe it was condemned specifically as a violation of the act. 

Mr. Floyd. Mr. McCov, I want to suggest in that connection my 
idea of a distinction of those acts prohibited under the Sherman law 
as matters of practice which collectively establish the fact that the 
corporation is guilty of an unlawful combination and, on proof of 
those practices, it may be dissolved as an unlawful combination; 
but I do not think you can find an instance under the Sherman law 
where a person could be indicted or where a person has been in- 
dicted and the indictment has been sustained, for being guilty of 
one single practice. 

Mr. McCoy. Why, Mr. Levy, of New York, read us from the indict- 
ment that was found against McAndrews and Forbes,' as I understand 
it, and one of the counts in the indictment was that one of these men 
had written a letter to the other man suggesting something or other 
which was in restraint of trade, and on uiat the grand jury indicted 
them and, as I understand it, the indictment has been upheld on a 
motion to quash. It has not reached trial yet. 

The statute says '^ every contract in restraint of trade,'' and does 
not confine itself to a combination. It happens that the Standard 
Oil Co. and the tobacco company engaged in every heinous practice 
anybody could imagine. 

Mr. Floyd. It is any contract, agreement, trust, or combination.*' 

Mr. McCoy. And then '^an attempt to monopolize'' in the second 
section. 

Mr. Floyd. Yes; I understand — ^'used in an attempt to monopo- 
lize." 

Mr. McCoy. It is an attempt to monopolize and they were indicted 
under that section and that indictment is in the hearings somewhere. 

Mr. Floyd. It possibly might be within the law, but I do not think 
it would be objectionable to make it specific here, even if it was. 

Mr. Harlan. It seemed to me that the language used in the bill^ 
''to injure a competitor," was too broad and was likely to lead to 
untold controversy, because in competition, especially where you are 
competing for large contracts (and coke contracts are a very good 
illustration) they are contracts for a period of years and in that 
southwestern country run into very large amounts. And to take 
over one of tliose contracts from a competitor it does injure him and 
I felt that that language possibly was too broad. 

Mr. Floyd. I am glad you called attention to the provision in the 
Oklahoma constitution. 

Mr. Harlan. So far as I have any knowledge of any discrimina- 
tory acts, that to my mind is the best and it has been eflfective. It 
was actually applied, you know, in the Waters-Pierce case where 
they were fined $70,000 for its violation. And I know that corpora- 
tions selling in the Territory or in that State are very careful not to 
even get too close to the line; so it is quite effective. 
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Now, gentlemen of the committee, I must thank each and every 
one of you. New Mexico has no representative on this committee. 
I hope that we have made plain our local situation, our particular 

Eroblem; and if we have, why I have full confidence in the committee 
nding a way to at least prevent us from being caught going jand 
coming. 

We greatly appreciate this opportunity of being heard. 
Mr. McCoy. I just want to call attention to the indictment to 
which I referred. At page 271 of part 7 in our reports of the hear- 
ings, Mr. Levy puts in a quotation from the indictment of McAndrews 
and Forbes: 

And the said grand jurors aforesaid, upon their oaths aforesaid, do further present 
that, further, in pursuance of the said unlawful combination, and to effect the object 
of the same, ana as an act on his part of engaging in the same, the said Howard E . 
Young at and within the said city of Baltimore, unlawfully did sign bis name, to wit, 
H. E. Young, to a certain letter directed to the said other defendant in the city of 
New York, which letter is as foUows. 

That is one of the counts in the indictment and the indictment 
was upheld, showing how possible it is to indict for any specific 
abuse. 

Mr. Harlan. Yes. 

Mr. Floyd. What was that, an alleged contract or a contract in 
that case? 

Mr. McCoy. I reallv do not know. 

Mr. HiOiLAN. Gentlemen, I have enjoyed the discxission im- 
menselv and I thank you very much. 

Mr. I)anforth. Do not forget to send us that amendment of 
yours. 

Mr. Harlan. I will prepare that. 

Mr. Danfort H. Send it to the clerk of the committee. 

(Thereupon, at 4.55 o'clock p. m. ,the committee adjourned until 
Tuesday, March 3, 1914, at 10.30 o'clock a. m.) 



Committee on the Judiciary, 

House of Representatives, 
Washington J D. (7., Thursday j March 5, 1914- 

The committee met at 10.50 a. m., Hon. Henry D. Clayton 
(chairman) presiding. 

The Chairman. The committee will be in order. 

Mr. Faulkner. Mr. Chairman, Mr. Loree, president of the Dela- 
ware & Hudson, is here this morning, according to appointment, and 
is ready to proceed. 

The Chairman. The committee will be very glad to hear from 
Mr. Loree. Please give your full name to the stenographer, Mr. 
Loree, and your address, as well as your position. 

«TATEHE]fT OF MB. L. F. LOBEE, OF IfEW YOKE CITT. 

Mr. Loree. L. F. Loree, I reside in New York City. I am 
chairman of the Kansas City p.nd Southern board; vice chairman of 
the bondholders' committee of the Kansas City, Mexico & Orient 
Railway; president of the Delaware & Hudson Railroad, and one 
of the members of the advisory committee of presidents on Federal 
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relations with the raihoads, representing about 180,000 miles of rail- 
roads in the country. 

If the committee is indulgent, Mr. Chairman, I would prefer to read 
my remarks, which I wrote out last night, as I am not accustomed to 
extemporaneous speaking. 

The Chairman. The committee will be glad to hear you in that 
way, Mr. Loree. 

Mr. Loree (readmg) : , 

I suppose the real problem with which we are engaged and from which there is no 
possibihty of escape is how to sustain life and how to make living as secure, as com- 
fortable and as enjoyable as possible. The Indo-European family now numbers 
between 500,000,000 and 600,000,000 of souls. Whereas at the beginning of the last 
century it was increasing at the rate of about 5 per cent each decade, it is now increas- 
ing at the rate of about 15 per cent each decade, and by the time the infant of this year 
reaches his majority we shall have added to this population the numerical equivalent 
of tiie entire race at the beginning of the last century. It is not alone the enormous 
number of this people and the rapidity of their growth, but the tremendous improve- 
ment in the standard of their living that must be reckoned with. Hazen describes 
the latter as constituting as great an advance over that of the time of Louis XVIII as 
conditions in his time were advanced over those of the time of Rameses II. 

It would be impossible to enumerate the multitudinous discoveries and inventions 
that have made possible this growth and this improvement, but they are closely 
related to the development of the steam engine, which, first employed in mining, made 
possible the factory system of production and the steamship and railway in trans- 
portation; and the result of tiiis transformation is that the race which formerly lived 
in small communities, producing each the necessities which it required and using of 
articles moved in commerce only those of luxury, light in weight, is now distinguished 
by the size of its cities, its dependence upon food, and the raw materials of manufacture 
drawn from far-distant countries, such commerce in the main consisting of articles of 
bulk, food products, and raw materials. 

Never before has mankind occupied so strong a position as now, whether we 
regard the height to which the plane of living has been raised, the knowledge and 
control of the forces of nature, either in the production of the necessities of life or in 
the prevention of disease, the preservation of the public peace, and the avoidance of 
international wars. This condition which we speak of usually as an advancing civili- 
zation is made possible by organized industry, which is a combination of labor, capital^ 
and management, and it is the distinguishing characteristic of this improving con- 
dition and one of its greatest merits that the contributing effort which lau>or is called 
upon to make steadily and rapidly declines, while the effort contributed by capital 
and management correspondingly increases, and that the distributive share enjoyed 
by labor steadily and rapidly increases, while that of capital and management corre- 
spondingly decreases. 

Some suggestion of these relations may be gained by considering the transportation 
ability of a Chinese coolie who, habituated to such work, is said to be able to pack 70 
pounds 20 miles per day, which in 300 workii^ days would be equal to 210 ton-miles 

Ser year. In the year 1911, the latest for which official data are available, the work 
one by the railways of the United States was equivalent, ou the average, to the 
movement of 19,883 passengers and 151,983 tons of freight 1 mile for each person on 
their pay rolls, so that at least 99| per cent of the efficiency of the railways of this 
, country is the efficiency of capital and management and only one-sixth of 1 per cent 
the efficiency of labor. The fact that of the total compensation for railway trans- 
portation labor receives approximately double the amount received by capital and 
management does not of itself raise any question as to the justice of the distribution, 
but the vast disproportion between the efficiency of the contributory effort and the 
reward received indicates the extent to which it is to the interest of labor that the 
volume of capital and the efficiency of management should continue to steadily and 
rapidly increase. 

If the vast population of the Indo-European family is to be sustained, its rapid 
increase provided for, its advancing comfort and security assured, then no training 
or aptitude of labor, no discovery or invention of the past, least of all the efficient 
devices and methods of management, can either be parted with or checked in their 
development 

The business corporation is merely a form of association for the purposes of con- 
ducting business. The development of mechanical production made necessary the 
utilization of the capital of very many individuals under single control. The emer- 
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gence of this necessity was the imperative demand for a new type of association and 
pointed at once to the deficiencies of the only form of combination then known, the 
partnership, and to the new requirements of the new industrial methods. It swept 
away the personal relation, the hazards of dissolution, the necessity for unanimous 
consents, tne ability of one to speak for all, and by his separate action to control and 
imperil the joint assets, while, on the other hand, it enabled large numbers of indi- 
viauals to combine their capital for single imdertakings and insured a continued 
existence, required the concurrence of a majority, but made that majority's voice 
effective, and gave a voting power proportioned to the respective contributions of 
capital. 

As we now know it, it is an evolved product of necessity, not a thing springing 
fully developed from the mind of any man or set of men, and utilized by the indus- 
trial associations under conditions to which some other form might be equally adapted. 
On the contrary the business corporation is because it had to be, and more than that, 
it is what it is because its every attribute was and is necessary to industrial efficiency. 
If proof of this were necessary it could be found in the fact that no nation, whatever 
its system of law, has ever enjoyed great industrial expansion until it had met this 
necessity by developing a memod of association substantially equivalent to the 
business corporation as it is known with us. This is true of the nations whose l^al 
system is based upon the civil law as well as of those whose system rests upon me 
common law. 

Moreover, it lies within the potentiality of this device of association, the business 
corporation, to make industry, so far as may be, democratic, for this method of 
association is the means by which those whose savings are the smallest can become 
participants in industrial enterprises organized upon the largest scale and can share 
the profits of the industrial processes that require the most costly machinery. With- 
out this method all such enterprises would be closed to all but the owners of vast 
wealth. As it is, whoever can accumulate even as much as the fortnight's wages 
of an artisan may, with his savings, become a part owner in almost any great under- 
taking, and thereafter the labors of its directors and officers will be m part for his 
benefit. Thus this modem method of association places at the disposal of those of 
most modest accumulations the industrial skill, training, and genius of the relatively 
small but highly efficient group of men whose leadership in matters of finance and 
industrial management has emerged as naturally from controlling economic conditions 
as has the corporation itself. 

This opportunity for safe and profitable investment is at once a stimulant of fru- 
gality ana an incentive to the employment of accumulations which, if made at all, 
m the absence of such an incentive would be hoarded. Consequently the business 
corporation tends to increase the material possessions of society and to promote the 
diffusion of their ownership among the diligent and worthy. 

No substitute for the corporate metJiod of association which does not involve the 
abandonment of the institution of private property has been suggested or devised. 
No one in a condition of sanity has suggested or will suggest that from 50 to 50,000 
part owners of the same property (there are many more than the larger number in 
several American corporations) could be combined without the incidents of limited 
liability, perpetual succession, proportionate suffrage, majority control, and delegated 
management. 

When the organization of industry loses its efficiency disaster must come. Under 
these plain conditions it is incumbent upon those charged with the duties of legisla- 
tion to guard well against any injury to the corporate method of management; if 
changes are necessary, they snould be in the direction of greater rather than less 
efficiency. 

It is necessary to revert to first principles and to consider the essential character of 
the office held by a corporate director. 

1. The board of directors is the nexus between the multitude of corporate owners 
and the corporate property, the sole means by which the former exercises over the 
latter for theii own advantage and protection, and subject, in the case of public service 
corporations, to the paramount rights of the public, the ordinary rights of ownership. 
The right of every owner to participate in the election of directors and thus in the 
management is a fundamental incident of the corporate form of organization and the 
moral right of owners of minority shares to proportionate representation, when such 
representation does not become a means of furthering interests adverse to the corporate 
interest, is commonly recognized and has often been guaranteed by provisions for 
cumulative voting and other devices. 

2. Any curtailment of the ordinary right of every corporate owner freely to choose 
those whom he will support for directors and to vote for any person or persons by 
whom he may wish to be represented in the directorate is a restriction upon the power 
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of the owners to control the property. Every curtailment of the ordinary rights of 
ownership must reduce the number of those who are willing to be owners (that is, 
reduce the attractiveness of the investment and so impair ability to obtain needed 
capital) and the process may go far enough seriously to cripple the industry affected. 

3. The United States are not yet free from the need of resorting to foreign money 
markets in order to secure capital in excess of that which their own citizens are able 
to furnish. In every such case the appeal for foreign support must beT made through 
persons who have the confidence of the foreign investors or the foreign bankers through 
whom these investors may be reached. In the nature of things it is impossible that 
the number of Americans enjoying such confidence at any particular time should be 
very great, and this fact restricts the choice of the directors through whom such foreign 
investors are represented. If the individuals who have hitherto represented foreign 
investors on two or more directorates are forbidden to continue tiieir services as in the 
past, these investors are likely to feel that their rights of ownership have been in- 
fcinged and to withhold further capital, possibly to withdraw much that has already 
been invested. And it should be remembered that American shares and bonds held 
abroad, so nearly approximate, as to this country as a whole, the status of demand 
notes, that their redemption, at a price, whenever Europe chooses to sell, can not well 
be avoided. 

4. That section of the United States which lies west of the Mis8is8ip])i River obtains 
its railway capital from the eastern States and from Europe at rates of interest ranging 
from 2 to 6 per cent per annum lower than those currently paid by local borrowers on 
the best security. An essential condition of this arrangement is that those who fur- 
nidi the funds to create the properties shall be permitted to manage them through 
directors freely selected. Tnese investors have chosen to act through a limited 
number of individuals in whom they repose confidence sanctioned by experience, 
and when they can no longer exercise rights of management in this way, the trans- 
Mississippi region is very likely to be obliged to finance its own transportation system 
and the shipping and traveling public to pay rates of fare and freight based upon the 
much higher local rates of interest. 

5. The great fiduciary corporations, life insurance associations, savings banks, 
fire insurance companies, guaranty companies, trust companies, even endowed uni- 
versities and charitable institutions, are investors and have greatly aided the develop- 
ment of American railways and other incorporated industries. To protect their 
funds these concerns always expect and are entitled to representation on the direc- 
torates . If they are denied the nght to place their authorized agents in these positions , 
as they find convenient, they are certain to regard the investments affected as much 
less desirable. 

6. The number of those who can serve as directors to the advantage of any corpora- 
tion is limited to those within a reasonable distance of the place where the board must 
ordinarily meet. So long as large enterprises are financed largely by or through New 
York City, most, of these boards must meet in that city. Experience shows that those 
members who reside in distant cities rarely attend board meetings, and their member- 
fiMp is therefore of less advantage to the corporations and to those whom these directors 
represent. Eastern owners can not be expected to abdicate their rights of ownership 
in favor of other regions nor to invite additional memberships on the part of those who 
will not attend board meetings. 

7. -Boards of directors are responsible to the owners for the quality of their manage- 
ment, and competent owners naturally seek to be represented bv directors of demon- 
strated competence. The available number is linuted, and while it is not denied 
that there may be, among those who have had no opportunity to demonstrate this sort 
of competence, many who could do so on occasion, it is perfectly obvious that the own- 
ers have no means of suddenly finding three or four more equally qualified for each 
individual now serving them. In other words, where industrial processes have in the 
course of years delimited a group of, say, 1,000 competent directors, arbitrary selection 
can not increase the number to 3,000 without seriously diminishing the average of indi- 
vidual capacity and greatly lowering the marginal ability required for admission to 
the group. In the long run the method of industrial organization which most promotes 
efiiciency must be most to the general advantage. 

8. If John Doe serves in two boards of directors, the responsibility for what he does 
is directly traceable. But if John Doe sits in one board, and sends Richard Roe, who 
is subject to his orders to sit in the other, a relation which in the first case was frank and 
open, visible and acknowledged, becomes, in the second case, secret and conjectural. 
Perhaps the general welfare is best served when what is done is done by direct rather 
than by indirect methods. In other words, we should have a reponsible directorate, 
not a dummy directorate. 

9. Directors do not vote upon matters in which they have personal interests adverse 
to those of the corporation. Whoever violated this principle would speedily lose the 
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reputation for integrity without which no one can have the confidence of investors 
and of the business community. With the additional check supplied by the common 
sentiment of his associates and the actually high standards of probity insisted ujjon 
in the business world of America, the relation of a director in two corporations which 
have business dealings with each other may be compared with that of a parent whose 
interest in his several children does not deprive him of the ability and desire to deal 
justly between them. 

10. The same individual, in many cases, represents the same group of investors in 
corporations so widely separated, that there could be between them neither identity 
of interest nor conflict of action. In such cases, even the most extreme notion of 
public policy would not justify a statute imposing a restriction upon the owners' 
right to be so represented. 

11. The necessarily intimate relation between the banker and the seeker for ac- 
commodation is not changed when the latter ceases to be an individual or partnership 
and becomes a corporation. Precise and detailed disclosures concerning the affairs of 
the borrower are the recognized prerequisite of an application for credit and constant 
information on the part of the banker is the desideratum when the applications for 
credit frequently recur. The simplest and most natural provision to meet this neces- 
sity is representation of the banker on the corporate board. Such a membership im- 
poses a special obligation to deal fairly which is rarely, if ever, abused and the banker- 
director invariably refrains from voting in the board of directors, giving his advice 
only, in matters in which he is interested as a banker. 

A. It is said that section 4 of the tentative bill is intended to be directed against 
industrial corporations only. But the language is broad and sweeping, and I am ad- 
vised would probably include railways companies. If so, it would cause infinite 
confusion. Nearly all railroads may be held to be in a sense natural competitors, 
and if there are to be no common directors, it is difficult to see how the larger railroad 
systems can control their component 'companies. It is suggested that the tentative 
bill be so changed as clearly to exclude railroad companies. 

B. The purpose of the legislation recommended is to prevent the common repre- 
sentation of possibly conflicting interests. The tentative bill, however, goes far 
beyond such purpose. The mere status of a director to a supply company or a bank 
disqualifies him from being a railroad director, notwithstanding the different corpora- 
tions may have no dealings whatever. In this respect it disqualifies many compe- 
tent persons from acting as railroad directors without the possibility of public benefit. 

Whether justifiable from an economic point of view or not, the evil thought to exist 
and sought to be remedied in respect of the railroad company is the presence in its 
board of the directos of corporations from whom it either buys or borrows. 

It is submitted that a dishonest man who is interested in a number of companies 
can use his influence dishonestly whether he be a director of the companies or 
not, and such influence would be likely to be stronger were the board deprived of 
the benefit which they now obtain by the knowledge of the honest men who are 
directors in many companies and can thus bring general business knowledge and 
trade acq^uaintance with business conditions to the service of their opmpanies. 

The railways ought to be eliminated from section 1 as well as from tne fourth sec- 
tion. At the present time the financial world is troubled by doubts and difficulties 
and there are in the situation numerous unknown quantities, the value of which 
only the future can determine. 

The creation of new difficulties ought at least to be postponed until those now 
confronting the industries of America have been very substantially overcome. 

The Chairman. Is there any other gentleman. here who desires to 
be heard ? 

Mr. Faulkner. Any questions, gentlemen ? 

Mr. Webb. If there is nothing further to come before the com- 
mittee, I move that we adjourn. 

The Chairman. Without objection the committe stands adjourned. 

(Thereupon, at 11.20 a. m., the committee adjourned.) 
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"V) STATEMENT OF HON. THOMAS C. THACHEB,, REFEESENTATIVE IN 

CONGRESS FEOM MASSACHUSETTS. 

Mr. Thacher. Mr. Chairman and gentlemen of the committee, I 
wish to make a very brief statement in regard to the effect of the 
proposed interlocking director legislation upon the savings banks of 
Massachusetts and of New England. 

I have had letters from my constituents in regard to the interlock- 
ing director legislation, and with your kind permission I would 
like to read a letter from Mr. Augustus L. Thorndike, who is a very 
efficient and able officer, the bank commissioner of Massachusetts. 
This letter is addressed to Mr. Oliver Prescott, New Bedford, Mass., 
a constituent of mine. 

(The letter referred to is as follows:) 

February 20, 1914. 

Oliver Prescott, Esq., 

Masonic Building, New Bedford, Mass. 

Dear Sir: Your letter of February 16 is duly received. I have sent a copy 
of the last report of the bank commissioner to Congressman Thacher, as you 
desired. 
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I have considered the proposition you mention, that national bank directors 
would be ineligible for savings bank boards of Investment if the new Federal 
law is passed, and I do not consider that it would be wise. They are not rival 
institutions. The savings bank trustees should be men of financial judgment 
and experience, and in many towns and in the smaller cities it might be im- 
possible to get suitable men to act as trustees of savings banks should the 
national bank directors be ineligible, in my opinion. 
Very truly, yours, 

Augustus L. Thorndike, 

Ba/nk Commissioner, 

I have also two letters from Mr. Oliver Prescott, of New Bedford. 
They were sent to me personally and were not intended for publica- 
tion, but I asked his permission to present them, and there is no ob- 
jection, though quite possibly he might have worded them in a differ- 
ent form if he had known they were to be submitted to this com- 
mittee. They bear upon the matters before this committee. I will 
not take the time of tne committee this morning to read them, but I 
should like to have them put into the record. 

Mr. Oliver Prescott is an officer of the New Bedford Institution for 
Savings. He is also a partner of Hon. William W. Crapo, of the law 
firm of Crapo, Clifford & Prescott. Mr. Crapo was for many years a 
distinguished member of the House of Representatives. Mr. Crapo 
to-day is one of our most distinguished citizens in Massachusetts, a 
graduate of Yale College of the class of 1852, a very distinguished 
lawyer, and is president of the New Bedford Institution for Savings, 
and I presume that Mr. Prescott's letter voices his views. 

The condition is this: Mr. Prescott states that it would be very 
difficult to find competent men to serve as directors in the savings 
banks in the small towns and cities if they were prohibited from 
serving on the boards of other financial institutions by this proposed 
legislation. 

The deposits in the savings banks of Massachusetts on October 31, 
1912, amounted to $838,635,098. This is from the bank commis- 
sioner's report of 1912. The number of depositors were 2,200,917, 
making an average for each depositor of $381 ; that is the total de- 
posits for each depositor. 

The amount which each person can deposit was formerly fixed at 
$1,000, or, including accrued interest, $1,600. I believe that the lat- 
ter sum has recently been increased to $2,000. However, these ac- 
counts are all small accounts, for, as I have stated, the average amount 
of each depositor's account on October 31, 1912, was $381. These 
savings banks make a rule of taking small amounts for deposit. 

The name "Five Cent Saving Bank," of New Bedford, for ex- 
ample, means that you can deposit 5 cents or more. We have banks 
in Massachusetts, in Boston, for instance, and New Bedford, the de- 
posits of which are made up very largely of the deposits of domestic 
employees, seamen, mechanics, women, children, and small wage 
earners, and they leave this money on deposit where they know it will 
be safe, and the earnings of these mutual savings banks are divided 
among the depositors, after deducting expenses, and the investments 
are very carefully limited by law. 

To show how economically their work is administered, I met a 
friend in the street here the other day, now living in Washington, 
who formerly lived in Massachusetts. He told me that recently he 
had a mortgage to effect in Washington that cost $90 to take out, in 
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expense of looking up the title and the charge for making the loan 
and other charges, whereas in Massachusetts for a mortgage of the 
same amount it cost him a little over a third of that, a little over $30. 

The savings banks in Massachusetts loan very largely on real 
estate, in contrast with national banks. 

They are essentially charitable institutions, and not run to make 
money for the stockholders, like the national banks and trust com- 
panies. The net profits of these savings banks are divided among 
the depositors. 

The Chairman. I understand you desire to print some of these 
letters. 

Mr. Thacher. I do, Mr. Chairman, with your kind permission. 

The Chairman. You have that permission. 

Mr^ Thacher. Thank you. 

(The letters referred to are as follows :) 

[Crapo, Clifford & Prescott, counselors at law.] 

New Bedford, Mass., Febraury il, 1914- 
Hon. Thomas C. Thacheb, 

House of Representatives, Washington, D. C. 

Dear Sir : It has doubtless already been brought to your attention the effect 
that the Interlockiug-director bill may have on the Massachusetts savings banks. 
I wish to put before you, without going into any detail, the situation in New 
Bedford and the effect which the bill would have here. 

In the first place, in the draft as printed in the newspapers, it is not en- 
tirely clear whether the bill would affect the members of the boards of trustees 
or only the members of the boards of investment. In either case the effect of 
the law applied in New Bedford would, in my judgment, be unfortunate. I 
may admit that I am, perhaps, prejudiced because I happen to be a national- 
bank director, as well as a member of the board of investment of our largest 
savings bank. 

As you well know, the trustees and members of investment boards of our 
Massachusetts savings banks receive no salary as such and no compensation of 
any kind. They have no financial interest in the institution other than possi- 
bly bank deposits. They make no profit whatever out of the institution other 
than any other depositor. They give their services as a kind of public duty. 
My feeling is that our savings banks here are charitable institutions main- 
tained chiefly for the beneflt of people with small means, and I am willing to 
give my time and services to it as I give them to other philanthropic enter- 
prises. I have been on the board of investment of a savings bunk here for the 
last 14 or 15 years, and I can testify from experience of the difficulty of. getting 
men who are capable and who are also willing to serve on the board. 

We find it more and more difficult every year to fill vacancies which arise. 
As it happens, five of the seven members of the investment board of which I 
am a member are directors of national bunks, and one is a director of a trust 
company. If the law prohibits national-bank directors from being trustees or 
members of the boards of investment of savings banks, I do not know where 
we can go in a community like this to get men who have any knowledge of 
the business at all and who are able and willing to give their time and services. 
It may be possible to get some one to serve, but it does not seem to me that 
It will be possible to get capable and satisfactory managers for the savings 
banks. Inasmuch as the managers of the banks are acting from the sense of 
public spirit and without any profit to themselves, it seems a pity to put more 
obstacles in the path of getting the best men for the positions. I have never 
heard any criticism of the misuse of savings banks' funds by the managers in 
connection with other enterprises in which they are interested. I do not recall, 
even in New York, that the savings banks figured as a part of the so-called 
Money Trust. The record of the savings banks in Massachusetts has been 
a splendid one, and I think I am safe in saying that a large proportion of the 
savings-bank managers have been connected with national banks. In fact, in a 
community no larger than New Bedford, the only people who are in a position 
to know what is going on in the banking world, and are competent managers 
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are those who are filling positions on national-bank boards and through this 
connection gain information and knowledge which is of value to the savings 
banks. 

I think I am also safe in saying that in most instances, as in New Bedford, 
the savings banks are large owners of national-bank stock. In New Bedford 
the bank that I am connected with is the largest owner by far in all three of the 
national banks. It has always been thought fitting that the savings bank, as 
the owner of a large block of stock, should have a representative on the board 
of directors of the national bank. 

I do not know what the result of the passage of the bill would be if it madci 
national bank directors ineligible for savings bank boards. The natural result 
would be for the men to give up the savings bank and confine their interests to 
the national banks in which they are stockholders and have pecuniary interests. 
They might be glad to be relieved of the duty of serving on the savings bank 
board as the result of Federal legislation which would give them an excuse for 
retiring. 

I venture to ask if it is not possible to have the bill so drawn that it will 
not apply to the managers of our mutual Massachusetts savings banks, or at 
any rate that it will not apply in a community as small as New Bedford, where 
it is practically impossible to get satisfactory men for the savings banks who 
are not connected with other banks. 

If you care for exact data as to the New Bedford situation, I should l>e glad 
to send it to you. 

Yours, very truly, 

Oliver Prescott. 



[Crapo, Clifford & Prescott, counsellors at law.] 

New Bedford, Mass., February IJi, 1914- 
Hon. Thomas C. Tuacher, 

House of Representatives, Washington, D. C. 

Dear Sir : I received your telegram of last night late in the morning, as I 
was out of the office at a funeral. I have not at my command here for imme- 
diate use the data necessai*y to answer the questions you ask. I can give cer- 
tain information, however, which may be of some use. I will try to get fur- 
ther data for you if you think it is desirable. 

The savings bank commissioner's report for 1913 is not yet out. I have no 
data therefore of the total deposits of the Massachusetts savings banks later 
than October 31, 1912. At that date there were 194 savings banks in the State, 
with total deposits of $838,635,097. This is an average of a little more than 
$4,322,000 for each savings bank; I have no data from which I can give you any 
of the figure outside of Massachusetts. If it is material, they can of course 
be obtained. 

In the October, 1912, list I find only five banks which had deposits of over 
$20,000,000. It is possible that I may have overlooked some, but to the best 
of my knowledge I am correct in stating the number of these large banks at 
five. These banks are the Provident Institution for Savings, of Boston, with 
$49,000,000; the Boston Five Cents Savings Bank, with $44,000,000; the Suffolk 
Savings Bank, of Boston, with $38,000,000; the Worcester County Institution 
for Savings with $23,000,000 ; and the Springfield Institution for Savings with 
$20,000,000. It is possible that in the year which ended October 31, 1913, there 
may have been other banks which reached the $20,000,000 mark. 

Coming to New Bedford, the New Bedford Institution for Savings at the close 
of business yesterday had deposits of $18,376,000, and the New Bedford Five 
Cent Savings Bank deposits of $10,983,000. These are the only two savings 
banks in this city. 

The New Bedford Institution for Savings has a board of 33 trustees, elected 
as all other boards of trustees are, under the State law, by the members of the 
corporation at an annual meeting in January. Of the 33 trustees, 13 are direc- 
tors of national banks and 3 are directors of a State trust company located in 
New Bedford, which may or may not become a member of the Federal reserve 
association. Of the remaining trustees, 9 are directly or indirectly indebted 
to the bank and under the law are ineligible for election to the board of in- 
vestment, which is the real managing body charged with the duty of loaning 
the funds of the bank. Should the trust company joint the Federal reserve and 
should the interlocking, director bill pass, only 8 of the members of the present 
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board of trustees would be eligible for election to the investmeat board, assum- 
ing that the interlocking director bill applied only to boards of investment 
Only 1 of the 8 is now a member of the board of investment. If the inter- 
locking director bill applies to the boards of trustees as well as to the boards 
of investment, assuming that the trust company is in the Federal reserve, 16 
of the present board would be ineligible. 

Of the present investment board at the Institution for Savings, consisting of 
7 members, 5 are national bank directors and 1 is a trust company director. 
In the judgment of the board of trustees these 7 men are the best men avail- 
able to manage the affairs of the bank. Six of them would be rendered ineligi- 
ble if the proposed law is passed. 

The New Bedford Five Cents Savings Bank has 39 trustees. Of these, 7 are 
national-bank directors; 3, and possibly 4, are directors of the trust company; 
and of the remaining trustees, 11 are directly or indirectly indebted to the bank. 
There are 9 members of the board of investment, of whom 4 are national- 
bank directors, and 1, I think, is a director of the trust company. 

As you are well aware, our savings banks are very rigidly controlled by the 
State commissioner and their transactions are guarded with great exactness by 
the provisions of the law. The requirement that no member of the board of 
investment shall be indebted to his bank directly or indirectly is, I understand, 
rigidly enforced, and it makes one other difficulty in getting men to take the 
place on the board. 

Of the board of investment of the two New Bedford savings banks only 1 
member, Mr. Crapo, is connected as a director with any banking institution in 
any other city. Mr. Crapo has been a director for many years of a Boston 
trust company, the International, but for several years has been seeking to re- 
tire, and takes no active part in its affairs. No member of the board of in- 
vestment of either bank has any intimate connection whatever or is in any way 
controled by any of the financial institutions at the great centers, such as Bos- 
ton and New York. The management of our banks here in New Bedford has 
been absolutely independent of all influences from outside. The State bank 
examiners have reported in high praise of the manner in which our banks here 
are managed. Whatever may be the evils in other communities, I do not be- 
lieve that any claim can be made that any such evil exists in New Bedford. 
It would, it seems to me, be ea:ceedingly unfortunate if because of the evils in 
other communities, general legislation was passed which would make it exceed- 
ingly difficult, if not impossible, to get competent managers for these charitable 
or philanthropic institutions in this community. 

The situation in the smaller communities would be even worse. 

If an examination of the management of the Boston savings banks should 
indicate that there was any basis for a claim that these banks are controlled 
by the same interest which control the large banks and trust companies, and 
that there is an evil which should be corrected there, I do not believe that any 
such argument can be made for this locality or the other smaller communities 
of the State. If a line must be drawn, based on population, it ought to be 
drawn so as to leave New Bedford, Fall River, Springfleld, and other places of 
their description outside of the provision of the law which might be made to 
apply to Boston. 

A limitation based on amount of deposits would be somewhat unfortunate. 
It would be very undesirable to have the law come into force whenever the 
deposits reached a certain amount regardless of other conditions. 

Personally, I believe that the Massachusetts savings banks should be left 
out entirely from the consideration of this law because of their peculiar char- 
acter as philanthropic institutions. If it is found necessary, however, to in- 
clude some of them, it seems to me the law should apply only to those large 
communities where there is sufficient concentration of capital to make possible 
any real control of money. 

Would it be of service if the savings banks throughout the State sent to 
Washington a statement of condition as to trustees and investment boards such 
as I have outlined above? If so, it might be possible for me to get our State 
Savings Bank Association to take the matter up and have the data furnished 
by each bank and sent on; it would take a little time, but it could be done. 
I have been surprised that the association has not taken action heretofore; 
they apparently are waiting for something to stir them up. If you think of 
anything that I can do to furnish information which would be of value please 
let me know. 

Yours, very truly, 

Oliveb Pbescott. 
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Mr. Thacher. I understand that representatives of the savings 
banks are to appear at a later date from Massachusetts, and they will 
be able to present the matter much more fully and more ably 
than I have the time or am able to do to-day; therefore, I will 
present the case to you and say that I indorse the views of Mr. 
Thorndike and Mr. Prescott, and I trust this matter will be consid- 
ered very carefully, and that the savings banks will be kept distinct 
from the ordinary banking institutions, as we generally understand 
them. 

Mr. McGiLLicuDDY. Have you made study enough in your own 
conununity to determine in your own mind where you would draw 
the line as to interlocking directors of banks? 

Mr. Thacher. Mr. Prescott has mentioned that matter, I might 
say, Mr. McGillicuddy , in his letter, and as he is a lawyer and a mem- 
ber of the investment board, and also a member of a trust company, 
I am going to leave that letter here, which will explain itself. 

Mr. McGillicuddy. What did he suggest? 

Mr. Thacher. He suggests that it might be possible to limit, if 
the committee wished to do so, the cities according to their popu- 
lation. 

Mr, McGillicuddy. Did he name any population? 

Mr, Thacher. No; I do not think so. He gave me no figures. I 
have in mind savings banks located in Plymouth, Provincetown, 
WelMeet, Harwich, Yarmouth, Falmouth, Nantucket, Middleboro, 
Cohasset, Wareham, Hingham, Marshfield, and other towns in my 
district, of which Plymouth is the only town with a population of 
over 10,000. These depositors are very largely farmers, wage earn- 
ers, and women and children. 

Mr. Nelson. From your observation you would say that 100,000 
population would take care of that, would it not? 

Mr. Thacher. It would not take care of New Bedford. New 
Bedford has over 100,000, and so have Worcester, Fall River, Cam- 
bridge, Lowell, New Haven, Hartford, Bridgeport, and Providence. 

Mr. Volstead. There would not be any very great difficulty in 
finding suitable directors in a town of 100,000 population, would 
there ? 

Mr. Thacher. Possibly not; but you must remember that these 
men serve without pay, and while the investments are limited by 
law very strictly, it requires very considerable care to get the 3^ or 
4 per cent to pajr for the deposits that they get. It requires men of 
a great deal of judgment. 

I should say, Mr. Chairman, that I am aware that a represen- 
tative from Connecticut haS appeared here. 

The Chairman. He did make a very able argument, and you will 
find it in the printed hearings. 

Mr. Thacher. I wish to say, too, that these officers of the savings 
banks in New England are quite conservative people, and I do not 
think have been awake to the realization as to how this legislation 
will aflfect them, and that is probably one reason why they have not 
been on before. As a rule men flocK here on occasions such as this 
from the cities, bankers, manufacturers, and other parties, but these 
savings-bank directors living in the remote small country towns, 
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who serve without pay, do not always appear as promptly as per- 
haps they ought. 

Mr. Volstead. Is not this going to be the situation: We have 
amended the national bank act now so as to permit national banks 
to loan on real estate. 

Mr. Thacher. Yes. 

Mr. Volstead. Of course these savings banks are also loaning on 
real estate? 

Mr. Thacher. Yes. 

Mr. Volstead. So there will be, hereafter, more or less competition 
between them? 

Mr. Thacher. Yes. 

Mr. Volstead. And of course the national banks might take the 
cream of that real estate business and turn the balance over to the 
savings banks, so that they really do not occupy the same position 
as they have in years past. 

Mr. Thacher. I thmk very properly the new Federal national 
banks should loan on real estate as well as savings banks. Savings 
banks' investments are limited to bonds and other first-class secu- 
rities. 

Mr. Volstead. They do make loans on real estate ? 

Mr. Thacher. They do make loans on real estate, but there are 
other ways of investing their money. They sometimes take town 
notes and city notes. 

Mr. Volstead. We have no savings banks. Our ordinary banks 
do that business. That is one reason, perhaps, why I am impressed 
with the thought that there may be a conflict between them. Out- 
side of large cities I can not think of any savings banks in my State. 
Practically all of the savings business is done in the State banks and 
national banks. Of course national banks do practically the same 
business as the State banks. 

Mr. Thacher. I do not think there would be any conflict between 
the Federal banks and savings banks seelcing investment. I think 
there would be an outlet for both in their investments. 

Mr. Volstead. The real object of this legislation, I take it, is to 
prohibit a person from dealing with himself, where he represents 
diflferent interests — ^putting the same director on two institutions. 

Mr. Thacher. I believe heartily in proper interlocking legisla- 
tion, but the mutual savings banks occupy a unique position, and I 
believe that these savings banks should be carefully considered, and 
that they should receive fair and proper treatment, which I believe 
your committee will recommend. I would remind the members of 
your committee that it was decided very properly and wisely that 
mutual savings banks should be exempt from the income tax, and I 
believe that these savings banks should in like manner be exempt 
from the provisions of the bills before jour committee as regards 
directors serving on some other financial institution. 

Mr. FitzHenry. I have received a couple of communications con- 
cerning the bills now under consideration, and I would like to have 
unanimous consent to have them read and printed in the record. 

The Chairman. Without objection, the letters referred to by Mr. 
FitzHenry will be incorporated in the proceedings of to-day. 
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(The letters referred to are as follows:) 

[Ww A. Covey, attorney and counselor at law.] 

LiwcjOLN, III., February 20, 1914. 
Hon. I^uis FitzHenby, 

Bloomington, III. 

My Deab Mb. FitzHenby: I am in receipt of short copies of certain bills 
called antitrust bills, now pending before Congress, and especially before the 
Judiciary Committee^ of which, I am informed, you are one of the members. 

I have read the bills presented and also the recommendation of President 
Wilson. It seems to me that if the President intends to enforce the law after 
it is passed and Congress has a similar intention as to the law proposed to be 
passed, If finally passed would simply lock the business of the country up so 
tight that it would be almost disastrous to the people at large in the transaction 
of their business. 

There is no way, in my judgment, that the Government of the United States 
can enter into the commercial world and dictate to the owners of property who 
they shall sell their property to or at what price. 

There is one thing manifestly bad about these bills. If you deprive the right 
of man to purchase other men's business, following similar occupations, or try 
to regulate the price at which men do their business, immediately you will find 
that the consumer, who constitutes the larger and greater percentage of persons 
interested in the business world, will greatly suffer. 

There is, in my judgment, no decision ever rendered by a court of justice in 
our land to-day that has been more injurious to a larger per cent of citizens, 
to wit, the consumers, than the decision rendered in the Standard Oil Co. 
case, in which the Government won. By following this decision the price of 
oils produced by the Standard Oil Co. rose and has been higher ever since. 
That has been the effect where the decision of the court or an act of Congress 
has attempted to regulate the price of commodities, or the manner of doing busi- 
ness by the combination of capital. It is the consumer whose interests ought 
to be protected rather than the manufacturers. The manufacturers of the 
country as to number are insignificant compared to the number of the con- 
sumers of an article produced. I am radically opposed to all of these bills, 
which upon their face claim that they are intended to make more certain the 
antitrust laws of the United States. 

In my judgment a strict constrnction of the Sherman antitrust bill would 
almost paralyze the business of the country. As to section 9 of this act pro- 
posed, wherein it says: 

• " That nothing herein contained shall prevent persons engaged in selling goods, 
wares, or merchandise in interstate or foreign commerce from selecting their 
own customers, but this provision shall not authorize the owner or operator of 
any mine engaged in selling its product in interstate or foreign commerce to 
refuse arbitrarily to sell the same to a responsible person, firm, or corporation 
who applies to purchase." 

This section is evidently class legislation, granting rights in commerce to 
one set of business men and denying it to others; and furthermore, the act is 
bad in refusing the right to the mine operator to select his own trade. It seems 
to me that more mischief would arise by a provision of this kind than to allow 
him to select his own trade. In other words, it takes from the mine operator 
the right to run his own business and gives it over to another class of people 
who may engage in a secret agreement by which his own immediate territory, 
where he conld sell his goods, would be deprived of the benefits of the mine. 

Sec'tion 1 of tentative bill No. 2, in the second paragraph says : " To limit or 
reduce the production or increase the price of merchandise, produce, or any 
commodity," shall come within the meaning of the act. 

If a person engaged in any large manufacturing enterprise is not permitted 
under the law to reduce the production or increase the price of the merchandise 
which he manufactures, then the law has taken from him all the property 
rights he ever possessed. It is a foregone conclusion that any man of any busi- 
ness sense or judgment, having money to invest in an enterprise, would never 
invest it in an enterprise which this law would affect, and if that were a logical 
conclusion, which is irresistable, then the minute this law becomes effective and 
is known to the commercial world, that moment the creation of new enterprises 
will cease, and many of the enterprises which have heretofore been in opera- 
tion will go out of business. 
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By the fourth section of the same act it provides in substance as follows : 

" To make any agreement, enter into any arrangement, or arrive at any under- 
standing by which they, directly or indirectly, undertake to prevent a free and 
unrestricted competition among themselves or among any purchasers or con- 
sumers in the sale, production, or transportation of any product, article, or com- 
modity." 

It will be seen from the specific words of this act in this particular section 
that one railroad company could not acquire the property of another railroad 
company that was in anywise in competition with the first railroad company. 
It seems to me that to cripple the industries of the country in that way is 
productive of more harm to the producers and consumers of this country than 
any law that has ever been brought into force to my knowledge. 

There are many small railroads in the country that are not self-sustaining, 
that are in a measure in competition with a larger road, and to say that a larger 
road, should not take these under its protection and operate them would be to 
cut off all the feeders of the main railroad that are now operated by other inde- 
pendent railroad systems. 

It will thus be seen that Congress ought not to legislate in a way that is 
proposed by this act to prevent such combinations of capital and such combina- 
tions of the great industrial interests of the country. 

I do not want to enter into an extended discussion or bother you too much 
with a long letter, but it is a foregone conclusion that if Congress passes an act 
now, the Supreme Court of the United States will generally hold it constitutional. 
The same trouble is found in the State courts to-day. It seems to be a preva- 
lent opinion that whatever act the legislature or Congress does ought to be 
sustained by the courts, and we all realize the fact that the judges are now 
• holding them as constitutional, so that the primary responsibility rests with the 
representatives of the people, elected by the people to make such laws that 
will safeguard the best interest of the country and at the same time protect 
the larger and major portion of the population. These are the producers and 
the consumers. 

It seems to me that under the act as it reads, no man could operate any 
honest industry having very large proportions without being guilty under this 
act and liable to the excessive fines and penalties imposed under this act. I 
am thoroughly opposed to it, and I believe that any of your constituents who 
will give these tentative acts a fair, square, consideration and of their appli- 
cation in daily life, will oppose these measures. 
Yours, very truly, 

W. A. Covey. 



[Stevens, Miller & Elliott, attorneys and counsellors.] 

Peoria, III., Fehr%M/ry 28, 1914- 
Mr. Louis FitzHenby, 

Member of Congress, Washington, D. C. 

Deab Sib : Our attention has just been called to three proposed amendments 
to the antitrust bill now pending before the joint Committee on the Judiciary 
and on Interstate and Foreign Commerce. We have read the proposed amend- 
ments with interest, and it seems to us that there are some vital objections 
which should receive consideration before the bills are reported out, either 
in their present or amended form. One of the bills is entitled "A bill to 
Include within the meaning of every contract, combination in the form of 
trust or otherwise, conspiracy, and restraint of trade or commerce among 
.the several States, or with foreign nations, and within the meaning of the 
word monopolize certain definite offenses and to prohibit the same." Under the 
provisions of this proposed bill it occurs to us that the acquisition of small rail- 
roadsi which are so located as to be mere feeders or supplements of existing rail- 
roads, could not be acquired by the larger systems with any degree of safety. As 
you know, a great many of these smaller roads can only exist when they are con- 
nected with some of the larger systems. If operated alone they would neither 
give service to the public nor furnish anywhere near adequate revenue to 
pay expenses. The bill would also seem to prohibit the consolidation of any 
lines of business which in any sense may be engaged in interstate commerce. If 
there has been any evidence whatever of competition between them prior to 
the consolidation. It occurs to us that such a stringent law would work rather 
to the detriment of the public than for its interest. 
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Another provision of this bill seems to prohibit even conference between 
representatives of railways with a view of arranging through routes and 
rates. Under the interstate-commerce act through routes and rates must be 
established as between all points. If a reasonable conference can not be 
secured, it seems almost imx>ossible to arrange through routes and rates. 

Another bill proposed prevents the election of directors in one company when 
they are interested as directors, officers, agents, or employees in other com- 
panies. This bill would tend to retard a proper business arrangement rather 
than to work in the interest of the public generally. 

We have understood that your committees, as well as the President, have 
asked a full consideration by all parties in interest of these bills. We trust the 
suggestions we have made will receive consideration at the hands of the com- 
mittees having them in charge. 

With best personal regards, we are, yours ,truly, 

Stevens, Miller & Elliott, 
By J. M. Elliott. 

Mr. McGiLLiGUDDY. Just to what point are the letters? 
Mr. FitzHenrt. They discuss all three of the bills. 

STATEMENT OF ME. TTJIITTS GAEST, WOECESTEE, MASS. 

Mr. Garst. Mr. Chairman and gentlemen, I appear here as a manu- 
facturer. My only purpose in appearing before your committee 
on this subject is that I make an article which I should like to market. ' 
I have no particular interest in the protection of prices of trade- 
marks. I desire to market the goods that I manufacture, and if I 
can be informed how I can do that without the use of a trade-mark, 
the problem is solved for me. If you will concede that the use of a 
trade-mark or brand is necessary in the marketing of any article, 
other than a common commodity, why, then, I think I can convince^ 
vou that trade-marks are inadequately protected under the present' 
law ; but I wish to emphasize the fact that my only interest in trade- 
marks is that I desire to market a certain line of goods. Last year 
I had two agents in New York handling this line of goods— or this 
article of goods. 

The Chairman. What is the reason for not telling us what it is? 

Mr. Garst. It is known as a porch curtain. 

The Chairman. You need not be delicate about it. Tell us what 
it is. 

Mr. Garst. Not at all. It is a porch shade that I sell under the 
name of " Shredwood curtain." 

It was handled by two agencies in New York and one in Balti- 
more. I stipulated the jobbing price. The New York concern sold 
at less than the price stipulated by me. The Baltimore house wrote 
and said, " We will not handle your article for the- reason that the 
concern in New York sells at a price less than we sell." 

Now, as I said, that is not the primary object, the maintenance 
of the price, although I will confess that I have some sympathy 
and feeling that would, under any conditions, impel me to permit 
any one that handles goods to make a margin of profit. I have heard 
the expression used, " What difference does it make to you, so long 
as you get your price." On two scores it makes a dinerence. In 
the first place, I never desired to have anybody work for me for 
nothing; and in the second place, no one would work for me long 
for nothing. The second is the dominant factor in trade. Every- 
body must get a margin of profit, or he ceases to do business, and on 
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that score it is essential, in carrying on any business beyond the 
bounds of a man's own premises, where he can put out to his neigh- 
bors corn or potatoes from hand to hand, that it is necessary to have 
some fixed price. That does not apply to common commodities, and 
I wish to make that distinction. Flour, unbranded, is a common 
commodity. FloUr, in my understanding, if it bears a brand, ceases 
to be a common commodity. Now, it is all right that there should 
be, perhaps, a law prohibiting the fixing of any price on a common 
commodity. 

The Chairman. Well, is there any flour marketed at all that is 
not marketed under some brand ? 

Mr. Garst. I do not know of any. 

The Chairman. I never heard of any. I think that every miller 
that turns out flour has some brand, and some mills have several 
brands of flour. 

Mr. Garst. There is no objection to the removal of the brand and 
marketing it under no brand. Let us assume that there is a price that 
goes with the brand — that the retailer wants to sell that flour for a 
less price; let him remove the brand, put on another brand, or the 
manufacturer might send him flour without a brand that he can 
use, but if the manufacturer advertises his flour and claims for it 
certain superiority, it is necessary for his own protection that the 
flour should sell at the price he fixes. 

Now, I repeat that the maintenance of the price is not the main 
consideration. It is the marketing of his flour. If it is an article 
that would sell to 100 dealers in a town, and one dealer in that town 
considers it to his interest to exploit that article and sell it at actual 
cost or less than cost, as is sometimes done, exploiting an article to 
draw trade to his store, he uses a name, a name that has obtained a 
value through the advertising or reputation of the superiority that 
it has acquired. It never is a common commodity. It makes no 
difference to the producer of coffee what the dealer sells it for. No 
one gains anything especially by selling coffee at a very greatly 
reduced price. 

The Chairman. He may do so temporarily. Take that all for 
granted, do you use a trade-mark? Wnat legislation is it that you 
want ? 

Mr. Garst. I operate as an individual. I want certain restrictive 
legislation repealed. I want distributors to distribute my goods. I 
want to market my goods. That is all I want. I want to be able to 
mark my goods economically. There is not sufficient profit on my 
goods to enable me to send out individual agents. I must use the 
agency of jobbers. 

The Chairman. Do you not mark your goods now? I do not 
understand what you mean by marking your goods. 

Mr. Garst. I have to use a trade-marK. 

The Chairman. Do you want any act of Congress asking you to 
sell your goods? You certainly dp not want to do that? 

Mr. Garst. No. I want to use a trade-mark. 

The Chairman. You do use it now. 

Mr. Garst. Well, I want to be able to protect that trade-mark. 

The Chairman. Oh, yes. 

Mr. Garst (continuing). With a view of enabling me to market 
my goods. 
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Mr. Nelson. You want the right to fix the price to the consumer, 
do you? 

Mr. Garst. I want the right to fix the price to the consumer. I 
can do that now, under certain conditions, so long as I retain owner- 
ship. These decisions in the Supreme Court do not touch upon the 
question of fixing the price as long as I retain ownership. If I con- 
sign my goods to the jobber, or if I consign my goods to the retailer, 
so long as they are consigned, I can save the price ; but as soon as I 
part with ownership then I can say nothing aoout the price. 

And under this recent decision, in which it is stated that the right 
to fix price does not follow beyond the ownership, I repeat that it 
is not a question of the goods — I am perfectly willing that the goods 
shall be sold at any price ; but I do not want the abuse of my name 
to my disadvantage. I do not want that name exploited in a way 
which will alienate others, or take away the incentive from hundreds 
of others to handle my goods. It is a very simple case. 

Mr. Nelson. How would you prevent it? 

Mr. Garst. Give me the right to fix the price on my individual 
goods. As I have said, I can do that now as long as I can retain 
ownership in the goods, but it is difficult for me to retain ownership 
from myself to the consumer. I have to use the agency 

The Chairman (interposing). After you have parted with all 
title to the property, you want an act or Congress authorizing you 
to follow it into the hands of the owner of the property and allow 
you then and there to fix a price for the consumer to pay, is that your 
proposition ? 

Mr. Garst. Excuse me, I do not part with title to the name; I do 

Eart with title to the goods. He can do as he chooses with the goods, 
ut I do not want him to sell below the price I stipulate, so long as 
my name is attached to it. 

The Chairman. Well, nobody can use the name. The consumer 
does not use the name; he uses, for instance, your porch shade; he 
can tear the name off of it ? 

Mr. Garst. I am perfectly willing that he should do that; but I 
do not want him to advertise it in the papers as Shredwood curtain ; 
he can advertise it in the paper as Jones's curtain, or the ABC 
curtain ; that does me no harm. But when he sells Shredwood cur- 
tains at half price, there will be a dozen other dealers who will not 
want to handle Shredwood curtains. I have a further statement 
here which I will not undertake to read, but I would like to have the 
privilege of incorporating it in the record. 

The Chairman. You will be given the privilege of printing it as 
a part of your remarks. 

(The statement referred to is as follows:) 

The fallacious phrase that competition is the life of trade has been almost 
a fetish in this country. Diversity In production is the life of trade. 

It is a misnomer to call underselling competition. It is commercial war, un- 
less the cost of production is lower in one case than in another. When a manu- 
facturer finds it uneconomical to marlcet his goods without the services of 
middlemen and is debarred from maintaining both the jobbing and retail prices 
by an agreement, he is placed at a disadvantage and may be obliged to close 
his shop or sell to a concern that can operate it in conjunction with another of 
the same kind or with one that differs in kind. 

No manufacturer should be obliged to compete against himself to continue in 
business nor be limited in output to one store as the only practical way to 
maintain a uniform price. 
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If it is true that every man is entitled to the fruit of his labor so long as 
he does not unjustly injure another, it ought to be possible for him to maintain 
the price of goods of his make after parting with their possession. It surely 
ought not to be possible for anyone to adopt the policy of exploiting a trade- 
marked article under the trade-mark name of the owner if the owner of the 
trade-mark objects. If there were trade-marked products that could not be 
duplicated under other names, competition might be prevented to the detriment 
of the public. 

In an able article by Theodore N. Vail, in the Atlantic Monthly of March 3, 
1913, he says: 

" Where competition in any field is carried on at a reasonable profit it may 
be the result of agreement expressed or implied, or it may be that observation 
or experience of the cost and destruction of aggressive competition, lead to the 
exercise of a reasonable restraint in the method and efforts of all to iuc^-ease 
business and maintain profits. So long as business is above normal, or is 
even normal, it is easy for competitors to maintain prices or to observe agree- 
ments; but when business is subnormal and hard to obtain, while at the same 
time expenses are constant, charges are continuous, and business at or below 
cost is better than none, no agreement or understanding, expressed or implied, 
without penalty, will be long observed. 

" CJompetition, so-called, in any enterprises carried on at unreasonable profits 
is, without question, always the result of some understanding or agreement im- 
plied or expressed. Unreasonable profits are bound sooner or later to intro- 
duce new conditions and new cempetitors in any field, whether stationary or 
growing. It is this that has given rise to the belief in the great virtues of 
competition. 

" Competition is induced by many causes — ^by a desire to meet and share an 
increasing demand for, or consumption of, any commodity or service at normal 
profits; or to obtain a share of a business in which profits are very attractive 
and tempting; or to share in an increasing business with excessive profits. 
The object may be to create a permanent, continuing, and profitable business, 
and to obtain, at reasonable prices, a fair share of the going or growing busi- 
ness ; or to create by destructive and aggressive tactics such a situation as will 
force a settlement by purchase, combination, or an understanding of some kind, 
with an established business; or to .promote a business upon the reputation 
and success of others and sell it to innocent investors upon misleading state- 
ments, either willful or mistaken. 

" The vicious acts associated with aggressive competition are responsible for 
much, if not all, of the present antagonism in the public mind to business, 
particularly to large business. These vices are the necessary accompaniment 
of the methods of destructive competition. The reason for the public's en- 
couragement of such competition lies in the belief that from it they will derive 
some benefit. In the long run, however, the public, as a whole, has never 
benefited by destructive competition. 

*'No business can be conducted permanently without some margin over and 
above the operating expenses, which must include ample maintenance of its 
plant at the highest * going-concern * standard, while any business can be con- 
ducted for an indefinite period at an an apparent profit at the cost of its plant 
or its capital depreciation, so long as they last, and after that for some time 
on receivers' certificates. There may be temporary benefit to the consumer 
from unprofitable prices, but in the end prices must necessarily be restored or 
increased to recoup the losses of the cut prices and to pay the charges on 
capital invested in unnecessary duplication, if such capital is not to be abso- 
lutely lost to the investor. 

" It must not be forgotten that, in competition of this kind, whether in the 
fields of industrials or of utilities, the start is with small business and between 
small businesses ; the big combination or the big business is a combination for 
offensive and defensive purposes, and it is to be likened to the survival of the 
strongest, if not the fittest. Business and production must be on a large scale 
commensurate with the consumption and the new methods of production, which 
to produce at all must produce by the thousands. Large business or large 
production means a large aggregate profit from a small percentage of profit, 
while small business or small production must mean a large percentage of 
EToflt or small and unsatisfactory compensation to the producer, or both. 

" There is not one act, good or bad, wrong or wright, that is charged to big 
business that did not originate with and does not still exist in small business, 
while big business has one weakness inherent in its condition which small busi- 
ness has not, and that is notoriety and publicity. Big business is in the glare of 
sunlight while the smaller business is more or less in the shade. Big buiness is 
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more inuiersoaal as to it proprietorship or its ownership or is centered about a 
few of those prominently connected with it, while its widespread body of small 
pro|>rietor8 or partners — that is. the shareholders — ^have no association with it 
in the minds of the public and, as a rule, are indifferent to all that is going on 
so long as dividends are maintained. 

•• The settlements of comi)etitive wars always affect the public unfavorably, 
not only toward the ones engaged, but toward all other industrial or utility 
enten>rises. When prices are restored even to a normal and reasonable basis 
they are in constant contrast with the cut price of competitive war, and the 
consumer is constantly reminded of the differences and resents them; why, it 
is hard to say, for there is no reason why the public should suspect that some 
individuals of the public engage in this aggressive competition for any other 
than a selfish puri>ose or for any other benefit than their own, nor is there any 
reason why it should be expected that these disastrous competitions would be 
carried on beyond the point which the competitors believed best for their own 
interests or beyond the i)oint where the purpose of the competition has been 
accomplished. 

'• When those engagetl in the comi)etitive warfare end it with profit, that 
profit is more or less flaunte.l in the face of the public and is a constant 
oflfeuse ; on the other hand, the losses made in the unsuccessful competitions are 
soon forgotten. If the losses of the unsuccessful promoters of enterprises worthy, 
and unworthy, or of competitive wars or the losses made by speculators and 
gamblers were as much talked about and as well known or as much in evidence 
as the occasional gains the speculator or undesirable promoter would find f'^wer 
contributors or followers, and competition would be confined to rational and 
commendable ends and governed by a decent self-restraint; or if those who did 
benefit temporarily by aggressive competition also felt the resultant losses 
there would be less encouragement of that kind of competition and a better 
feeling on the part of the public toward those industries or utilities which were 
trying to operate a business in a legitimate manner and at a reasonable profit. 

"Another popular belief is that it is due to competition that prices and 
charges have been permanently reduced. Competition may have been a slight 
stimulant, but permanently reduced prices are brought about by the protection 
which encourages the inventor to create and develop labor and time saving ma- 
chines and new and improved methods and devices; by the desire to gain the 
profits which reward the study of the wishes, needs, comforts, and luxuries 
of the world, for the purpose of bettering the existing ones or creating new 
ones; by the initiative and enterprise which introduced the improved processes 
and methods; by the introduction of machinery operated by ordinary labor at 
high wages and to take the place of highly skilled labor at comparatively low 
wages; but the great increase in the number of purchasers or consumers and 
by the increase in the average purchasing power of each individual ; by the 
development of markets of such magniture that large sums could be devoted 
to the introduction of machinery, i)rocesses, and methods which cut producing 
cost and enabled a large aggregate profit to be realized on large production and 
large scales at low prices and small percentage of profit. Whether the con- 
sumers created the producers or the producers the consumers, whether the de- 
veloping market produced the improvements which increased production or 
whether the improvements produced the market is difficult to determine, but 
one thing is sure — that the business organization of any community Is so de- 
pendent upon the community that sooner or later any effect, whether for good 
or for bad, is bound to be felt over the whole." 

('oini)etitive struggles should be carried on in efforts to excel in workmanship 
and in inventions and not along the lines of lessening of wages and increasing 
of hours of labor. To this end the cooperation of jobbers and retailers is essen- 
tial In the marketing of goods economically. Such cooperation does not pre- 
vent rival concerns from selling their outputs at whatever prices they may 
see fit. 

Speaking of Walter Bagehot's Darwinian ideas, President Hadley, of Yale, 
said : 

" In these twentieth century days, when competition is regarded not as an 
axiom or ix)stulate of political economy, but simply as an important incident in 
its development, it is difficult for us to understand the courage that was in- 
volved 40 years ago in publishing two critical essays in which competition was 
regarded not as a standard to which all things must conform, but as one 
among several alternative phases or modes of social service, whose relative 
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claims were to be investigated and relative merits judged by their applicability 
to given conditions." 

1\) a manufacturer who seeks a market beyond the limits of his own shop 
and to that end requires the cooperation of jobbers and retailers, it is dis- 
heartening to find that, if it is necessary to expend time and money to create 
a demand for his article and he does so, he is debarred from protecting it 
against the despoliation of aggressive cut-rate stores, whose policy is to exploit 
regardless of the injury to others. 

Untrade-marked goods may under certain conditions be exploited without 
injustice to any one and to the advantage of the public, especially so when 
through an agreement prices are unduly raised. The antitrust law may well 
be invoked against combinations. To apply it to a single individual and the 
output of individual factories, especially to classes of goods that can not be 
profitably marketed wthout advertising, is a radically different proposition. 

Prior to the enforcement of the antitrust law a court said: "A proprietor has 
a right to maintain a fixed price, and it would not comport with the dignity of 
the court to declare a policy valid and then deprive it of the essential weapon 
necessary for the enforcement." 

Mr. Gabst (continuing). And there are some other matters here 
also that I have that I should like to include as a part of my re- 
marks. I have a decision of the courts in England in the case of 
Kodak, Limited, against Gamage, in which the position taken by the 
Kodak Co. was sustained by the high court of England. 

Mr. McCoy. What position; on price fixing? 

Mr. Garst. Yes; on price fixing. The goods were sold with cer- 
tain conditions of sale, and the goods were accepted on those con- 
ditions. 

The Chairman. The decision to which you refer may be inserted 
in the record at this point. 

(The decision referred to is as follows:) 

1900. K. No. 1095. In the high court of justice. King's Bench division. Writ 
issued the 12th of December, 1900. Between Kodak, Limited, plaintiffs, and 
A. W. Gamage, Limited, and F. Wade, defendants. 

STATEMENT OF CLAIM. 

1. The plaintiflCs are manufacturers of and dealers by wholesale and retail 
in photographic materials. The defendants Gamage are dealers by retail in 
(among other things) photographic materials 

2. It Is and was at all material times, as the defendants well knew, the prac- 
tice of .the plaintiffs to sell their goods to dealers at a discount from their list 
prices upon the conditions set forth in their discount sheet, as follows : 

CONDITIONS OF SALE. 

Our goods are sold to the trade and discount allowed thereon on condition 
that they are resold on the following terms : 

(1) Only retail or to the profession on the following conditions: 
(a) Retail : Not under the prices published in our current price list. 

(&) To the profession: For their own use only and at not more than 10 per 
cent discount off list prices. 

(2) l^hat films and papers shall be sold only in original sealed packages. 
Dealers desiring to resell wholesale will be required to enter into a special 

agreement with us. 

By " the profession " in the said conditions of sale is meant professional pho- 
tographers. 

3. Since the month of June, 1899, the defendants Gamage have made persist- 
ent efforts to induce dealers who have purchased the plaintiffs' goods on the 
conditions aforesaid to resell same to the said defendants, in breach of the said 
conditions ; that is to say, either retail below the said list prices or wholesale, 
without having entered into any such special agreement as aforesaid; and in 
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some instances they bare sueceedeil in inducing such dealers to break their Mid- 
contracts with the plaintiffs by reselling the said goods as aforesaid. 

4. In particular the defendants Gamage induced the persons following »t or 
about the dates mentioned to resell goods of the plaintiffs as aforesaid, via : 

September. Banks and Graves. 
November, 1899, Dale. 
October, 1899, Elliott 

September and October, 1899, the defendant Wade. 

Until after discovery, the plaintiffs are unable to give better particulars of 
the matters alleged. 

5. In or about the months of September and October, 1900, the defendaBt 
Wade purchased certain goods of the plaintiffs on the condition aforesaid, and 
her resold or parted with the same to the defendants Gamage in breach of his ^ 
contract as aforesaid, as the defendants Gamage well knew. In the month of 
October the defendants Gamage offered the said goods for sale, and resold some 
of the same by retail under the said list prices. 

6. Alternatively the defendant Wade purchased the said goods last referred 
to, as agent for himself and the defendants Gamage, and as such agent fraudu- 
lently pretended that he intended to observe the said conditions, while in fact 
neither he or they intended to observe the said conditions, but intended that 
the said goods should be taken possession of by the defendants Gamage and 
resold by retail under the said list prices ; and also fraudulently pretended that 
he was a dealer by retail In photographic materials while In fact he was not a 
dealer in the Siiid goods at all. 

7. The defendjmts have fraudulently conspired to obtain goods, and have 
obtained goods, of the plaintiffs, namely, the goods referred to In paragraphs 5 
and 6 hereof, by the false pretenses aforesaid. 

~ S. The defends nts Gamage have obtained possession of goods sold by the plaln- 
t-iffs upon and subject to the conditions aforesiiid, namely, the goods respectively 
referred to in paragraphs 4 to 6 hereof, inclusive, with notice that such goods 
were so sold and have unlawfully dealt with the same by reselling them by re- 
tall under the said list prices in breach of the said conditions. 

9. By reason of the wrongful acts of the defendants aforesaid, the plaintiffs 
have suffered damage. 

The plaintiffs' claim is for: (1) Damages for breach of contract, (2) damages 
for fraud and conspiracy, (3) an Injunction to restrain the defendants and 
each of them and his servants and agents from selling or offering for sale or 
otherwise dealing with goods obtained from the plaintiffs In breach of the con- 
ditions upon which the same were obtained from the plaintiffs. (4) An injunc- 
tion to restrain the defendants A. W. Gamage (Ltd.) from inducing, or seeking 
to induce, purchasers of the goods of the plaintiffs to sell or otherwise dispose of 
such goods in breach of the conditions upon which the same were sold by the 
plaintiffs to such purchasers. (5) Damages for wrongfully inducing such last- 
mentioned purchasers to break their contracts with the plaintiffs. 

D. M. Kebly. 

Delivered the 8th day of Februaiy, 1901, by Kerly, Son & Verden, of 14 Great 
Winchester Street, London, E. C, solicitors for the above-named plaintiffs. 

1900 K. No. 1095. In the High Court of Justice, Kings Bench Division, the 
Hon. Mr. Justice Day, Judge in Chambers. Between Kodak (Ltd.), plain- 
tiffs, and A. W. Gamage (Ltd.) and F. Wade, defendants. 

Upon hearing the solicitors for the plaintiffs and for the defendants and upon 
reading the statement of claim delivered on the 8th day of February, 1901, It is 
ordered that A. AV. Gamage (Ltd.) and F. Wade, the defendants, and each of. 
them and their and his servants and agents be perpetually restrained from sell- 
ing or offering for sale or otherwise dealing with goods obtained from the plain- 
tiffs' Kodak (Ltd.) in breach of the conditions upon which the same were ob-. 
taiued from the plaintiffs and that the defendants A. W. Gamage (Ltd.) be per- 
petually restrained from Inducing or seeking to induce purchasers of the goods 
of the plaintiffs to sell or otherwise dispose of such goods in breach of the con- 
ditions upon which the same were sold by the plaintiffs to such purchasers and 
that the defendants do pay the plaintiffs' costs of this action and that all fur- 
ther proceedings In this action be stayed. 

Dated the 27th day of March, 1901. 
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Mh Garst. I have here also two articles from the press which I 
would like to have inserted in the record. The first is from the Out- 
look of January 7, 1914, and is entitled " Unfair competition," and 
the second is from the Pharmaceutical Era, and is entitled "Court 
upholds one price for all." 

(The papers referred to are as follows:) 

UNFAIR COMPETITION. 

The two evil extremes of commerce are unrighteous monojwly and unfair com- 
petition. 

The second is almost as bad as the first — almost, but not quite. In laboring, 
as it has labored for the last 10 years, to correct the first evil the country has 
lost sight of the second. Perhaps this is partly due to the fact that unfair 
competition is one of the elements of unrighteous monopoly. Talce the question 
of railway rebates. When the railways gave your competitor a rebate on his 
freight bills and did not gfve the same rebate to you, it promoted unfair com- 
petition ; it enabled him to compete unfairly with you. 

Public opinion has so developed during the last 10 years that rich man, 
poor man, consumer, producer, manufacturer, and financier are now unani- 
mously agreed that unrighteous monopoly is an indiiidual and social evil to be 
forbidden and suppressed by the Government. This is an admirable achieve- 
ment. But in the warfare — for it has been warfare which has produced this 
achievement — there has been used a shibboleth which has had a confusing 
eflPect even upon men of intelligence and the best intentions. ** Free competi- 
tion " is this shibboleth. It has been used even by men of the best intentions to 
defend commercial practices which constitute unfair competition. In an 
article on another page a New York lawyer who has made a special study of 
the subject defines unfair competition and shows what has been the attitude 
toward it of the courts and governments of other nations. Among those who 
have been the first to feel the harmful effects of unfair competition are the 
manufacturers of nationally advertised goods. They claim that cut prices of 
these nationally advertised articles is an injustice to them, and is harmful to 
the consumer. We think they are right. As a definite and practical illustra- 
tion let us take The Outlook. 

After many years' labor with such talents, energy, and capital as they 
possessed, the publishers of The Outlook have created for it a national name 
The retail price of The Outlook is 10 cents. Any dealer who sells it for less 
than 10 cents is doing an injustice to the publishers, because he creates the 
impresislon In his community that the article Is really not worth 10 cents, a 
fact which The Outlook has been advertising and insisting upon. Second, he 
does an injustice to the community. If Mr. A pays 10 cents for The Outlook 
and Mr. B pays 8 cents for The Outlook, there is the same principle of rebates 
which was involved in the railway cases. It is a distinct advantage to the 
people of the United States to know that an article with a national reputation 
can be bought only at one price, and in any shop or store in any town or city 
in the country. The man who argues against this proposition and says It Is 
advantageous to him to buy The Outlook for 8 cents, if he can get It at 8 cents 
instead of the advertised price, 10 cents, is using the same selfish appeal that 
the supporters of rebates in the railway cases used. 

To prohibit unfair retail prices of nationally advertised articles Is not a 
violation of free competition. If The Outlook maintains Its retail price every- 
where of 10 cents, and the paper is not worth 10 cents, some other publisher 
will come along with either a better paper at the same price or an equally good 
paper at a less price. That Is the principle of free competition. What un- 
righteous monopoly has done is to prevent or to endeavor to prevent the other 
publisher from his free opportunity to compete. 

Judging frm the bills to regulate business which have been introduced into 
Congress by the administration, we think the administration is itself suffering 
from this confusion of thought. It does not distinguish unfair competition 
from free competition. How can the two things be distinguished? How can 
you forbid one without throttling the other? 

The problem seems to us to be a simple one. We would have no prohibitory 
legislation forbidding " cut prices," but we would have permissive legislation 



1090 TBirST LEGISLATIOK. 

allowing, the manufacturer and advertiser to make a contract under the com- 
mon law with the dealer that the dealer will not cut the advertised price. If 
the dealer breaks this contract, the manufacturer is to be permitted to refuse 
to do business with him exactly as he is permitted to refuse to do business 
with the retailer who declines to pay his bills. This was the situation 10, 
15, 25 years ago. One of the great collar manufacturing firms of Troy was, 
we believe, the first to introduce this relation between the manufacturer and 
the retailer in the United States. It worked well and satisfactorily until some 
of the extreme advocates of free competition conceived the notion that a con- 
tract between a manufacturer of a specific article and the retailer of that 
article was unrighteous monoiwly. The way to promote free competition is 
to prevent a manufacturer from obtaining an artificial monopoly of all the 
goods in his field', at the Fame time permitting h'm to make his free agreement 
with the individual retailer. If it were conceivable that one manufacturer 
could obtain a monopoly of producing all the watches in the United States, it 
would, of course, be unwise and unjust to allow him to fix the retail price of 
a watch through the dealer. If, however, Messrs. A & Co. fix the retail price 
of their watch at $50, when it is worth only $25, the remedy is not to permit 
the retailer to cut the price, but to permit another manufacturer to come in 
with a $25 watch. 

We repeat, no intelligent man asks the Government to prohibit " cut prices " ; 
but we think the intelligence of the country does demand that the Govern- 
ment shall permit the private manufacturer to fix by private contract the 
resale price of the article which his genius has created. 



COURT UPHOLDS ONE PRICE FOR ALL. 

In the maze of decisions rendered during the past two years by the United 
States court of appeals and by the United States Supreme Court in the now 
famous Sanatogen case, the Gillette Safety Razor case, and other suits in which 
the right of the manufacturer to fix the retail sales price was the issue, there 
has been no pronouncement of such really sensational import as that just given 
in the Fisher Flouring Mills case. In view of the attitude of President Wilson 
in urging antitrust legislatioij this decision is held by constitutional lawyers to 
be one of the most important in recent years. 

The case itself was a replica of similar suits — a manufacturer of fiour brought 
suit against a retail dealer who cut the price of the article contrary to agree- 
ment The dealer's right to cut prices was upheld by the lower courts, but 
when an appeal was made to the supreme tribunal the lower court decisions 
were reversed, and by a vote of eight to one the milling company was granted 
an injunction and damages. 

The advocates of a " one-price-for-all " policy in merchandising are given 
more real encouragement in the concluding paragraph of the court's findings 
than in all similar decisions during the past decade : 

"The true competition is between rival articles — a competition in excel- 
lence — which can never be maintnined if, through the perfidy of the retailer 
who cuts prices for his own ulterior purposes, the manufacturer is forced to 
compete in prices with goods of his own production', while the retailer recoups 
his losses on the cut price by the sale of other articles at or above their reason- 
able price. It is a fallacy to assume that the price cutter pockets the loss. The 
public makes it up on other purchases. The manufacturer alone is Injured, 
except as the public is also injured through the manufacturer's inability in the 
face of cut prices to maintain the excellence of his product. Fixing the price 
on all brands of high-grade flour is a very different thing from fixing the price 
on one brand of high-grade flour. The one means destruction of all competition 
and of all incentive to increased excellence. The other means heightened com- 
petition and intensified incenti\e to increased excellence. It will not do to say 
that the manufacturer has not interests to protect by contract in goods after he 
has sold them. They are personally identified and morally guaranteed by his 
mark and his advertisement." 

' Mr. Garst. I also desire to have inserted an article by Mr. Louis 
D. Brandeis, entitled " Cutthroat prices," which appeared in Itarper's 
Weekly for November 15, 1913. 

The Chairman. That may be inserted at this point : 
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(The article referred to is as follows) : 

Cutthroat Prices. 

[By Louis D. Brandeis.] 

THE COMPETITION THAT KILLS. 

*' I can not believe," said Mr. Justice Holmes, " that in the long run the 
iniblic will profit by this course, permitting knaves to cut reasonable prices 
for mere ulterior purposes of their own, and thus to impair, if not destroy, the 
production and the sale of articles which it is assumed to be desirable the 
peoi)le should be able to get." 

Such was the dissent registered by this forward-looliing judge when, two 
years ago, the Supreme Court of the United States declared invalid contracts 
by which a manufacturer of trade marked goods sought to prevent retailers 
from cutting the price he had established.^ Shortly before the court had held 
that mere possession of a copyright did not give the maker of an article 
power to fix by notice the price at which it should be sold to the consumer.* 
And now the court, by a five-to-four decision, has applied the same rule to 
patented articles, thus dealing a third blow at the practice of retailing nation- 
ally advertised goods at a uniform price throughout the country." 

Primitive barter was a contest of wits, instead of an exchange of ascertained 
values. It was, indeed, an equation of two unknown quantities. 

Trading took its first great advance when money was adopted as the medium 
of exchange. That removed one-half of the uncertainty incident to a trade — 
but only one-half. The transaction of buying and selling remained still a 
contest of wits. The seller still gave as little in value and got as much in 
money as he could. And the law looked on at the contest, declaring solemnly 
and ominously : " Let the buyer beware." Within ample limits the seller 
might legally lie with impunity; and, almost without limits, he might legally 
deceive by silence. The law gave no redress because it deemed reliance upon 
sellers* talk unreasonable; and not to discover for oneself the defects in an 
article purchased was ordinarily proof of negligence. A good bargain meant 
a transaction in which one person got the better of another. Trading in the 
" good old days " imposed upon the seller no obligation either to tell the truth, 
or to give value, or to treat all customers alike. But in the last generation 
trade morals have made great strides. New methods essential to doing busi- 
ness on a large scale were Introduced. They are timesaving and labor-saving, 
and have proved also conscience-saving devices. 

The greatest progress in this respect has been made in the retail trade, and 
the first important step was the introduction of the one-price store. That 
eliminated the constant haggling about prices and the unjust discrimination 
among customers. But it did* far more. It tended to secure fair prices; for it 
compelled the dealer to make, deliberately, prices by which he was prepared 
to stand or fall. It involved a publicity of prices which invited a comparison 
in detail with those of competitors, and it subjected all his prices to the 
criticism of all his customers. But while the one-price store marked a great 
advance, it did not bring the full assurance that the seller was giving value. 
The day's price of the article offered was fixed, and every customer was treated 
alike; but there was still no adequate guaranty of value, both because there 
was ordinarily no recognized standard of quality for the particular article 
and because there was no standard price even for the article of standard 
quality. 

Under such conditions the purchaser had still to rely for protection on his 
own acumen or on the character and judgment of the retailer, and the indi- 
vidual producer had little encouragement to establish or to maintain a repu- 
tation. The unscrupulous or unskillful dealer might be led to abandon his 
g«X)ds for cheaper and inferior substitutes. This ever present danger led to 
an ever widening use of trade-marks. Thereby the producer secured the 
reward for well doing and the consumer the desired guaranty of quality. 
Later the sale of trade-marked goods at retail in original packages supplied 
a further assurance of quality, and also the assurance that the proper quan- 

1 Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S., 409. 
« Bobbs Merrill Co. v. Straus, 210 U. S., 339. 
« Bauer v. O'Donnell, 229 U. S., 1. 
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tity was delivered. The enactment of the Federal pure-food law and similar 
State legislation strengthened these guaranties. 

But the standard of value In retail trade was not fully secured until a 
method was devised by which a uniform retail selling price was established for 
trade-marlsed articles sold in the original package. In that way, widely 
extended use of a trade-marlied article fostered by national advertising could 
create^ both a reputation for the article and a common knowledge of its estab- 
lished selling price or value. With the introduction of that device the evolu- 
tion of the modem purchase became complete. The ordinary retail sale — the 
transaction which had once been an equation of two unknown quantities — 
became an equation of two known quantities. Uncertaity in. trade is elimi- 
nated by "A dollar and the Ingersoll watch " or " Five cents and the Uneeda 
Biscuits." 

THE count's prohibition. 

Such is the one-price system to which the United States Supreme Court de- 
nied its sanction. The courts of Great Britain had recognized this method of 
marketing goods as legal. The Supreme Court of Massachusetts had approved 
it. The Supreme Court of California has wholly approved It. The system was 
introduced into America many years ago and has become widely extended. To 
abandon it now would disturb many lines of business and seriously impair the 
prosperity of many concerns. 

When the United States Supreme Court denied to makers of copyrighted or 
patented goods the power to fix by notice the prices at which the jroods should 
be retailed, the court merely Interpreted the patent and copyright acts and 
declared that they do not confer any such special privilege. But when the court 
denied the validity of contracts for price maintenance of trade-marked goods, 
it decided a very different matter. It did not rest Its decision upon the Inter- 
pretation of a statute; for there is no statute which in terms prohibits price 
maintenance, or, indeed, deals directly with the subject. It did not refuse to 
grant a special privilege to certain manufacturers, It denied a common right to 
all producers. Nor does the decision of the court proceed upon any fundamental 
or technical rule of law. The decision rests upon general reasoning as to 
public policy, and that reasoning Is largely from analog5^ 

THE DEMANDS OF PUBLIC POLICY. 

When a court decides a case upon grounds of public policy the judges be- 
come, in effect, legislators. The question then involved is no longer one for 
lawyers only. It seems fitting, therefore, to inquire whether this judicial legis- 
lation is sound — whether the common trade practice of maintaining the price 
of trade-marked articles has been justly condemned. And when making that 
inquiry we may well bear in mind this admonition of Sir George Jessel, a very 
wise English judge : 

" If there is one thing which more than any other public policy requires, It 
is that men of full age and competent understanding shall have the utmost 
liberty of contracting, and that their contracts, when entered Into freely and 
voluntarily, shall be held sacred and shall be enforced by courts of justice. 
Therefore you have this paramount public policy to consider, that you are not 
lightly to interfere with this freedom of contract.' 



»» 



THE court's objection. 

The Supreme Court says that a contract by which a producer binds a retailer 
to maintain the established selling price of his trade-marked product Is void, 
because it prevents competition between retailers of the article and restrains 

trade. 

Such a contract does, in a way, limit competition; but no man Is bound to 
compete with himself. And when the same trade-marked article Is sold in 
the same market by one dealer at a less price than by another, the producer, 
in effect, competes with himself. To avoid such competition the producer of a 
trade-marked article often sells It to but a single dealer in a city or town, or h^ 
establishes an exclusive sales agency. No one has questioned the legal right 
of an independent producer to create such exclusive outlets for his product. But 
if exclusive selling agencies are legal, why should the Individual manufacturer of 
a trade-marked article be prevented from establishing a marketing system 
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under which his several agencies for distribution will sell at the same price? 
There is no difference, in substance, between an agent who retails the article 
md a dealer who retails it. 

For many business concerns the policy of maintaining a standard price for 
a standard article is simple. The village baker readily maintained the quality 
and price of his product, by sale and delivery over his own counter. The 
great Standard Oil monopoly maintains quality and price (when it desires so 
to do) by selling throughout the world to the Individual customer from its 
own tank wagons. But for most producers the jobber and the retailer are the 
necessary me.ins of distribution — as necessary as the railroad, the express, or 
the parcel post. The Standard Oil Co. can without entering Into contracts 
with dealers maintain the price through Its dominant power. Shall the law 
discriminate against the lesser concerns which have not that power, and deny 
them the legal right to contract with dealers to accomplish a like result? For 
in order to insure to the small producer the ability to maintain the price of his 
product the law must afPord him contmct protection when he deals through 
the middleman. 

But the Supreme Court says that a contract which prevents a dealer of trade- 
marked articles from cutting the established selling price, restrains trade. In 
a sense every contract restrains trade; for after one has entered Into a con- 
tract he Is not as free In trading as he was before he bound himself. But the 
right to bind oneself is essential to trade development. And it Is not every 
contract In restraint of trade, but only contracts unreasonably In restraint of 
trade which are Invalid. Whether a contract does unreasonably restrain 
trade Is not to be determined by abstract reasoning. Facts only can be safely 
relied upon to teach us whether a trade practice is consistent with the general 
welfare. And abundant experience establishes that the one-price system which 
marks so Important an advance in the ethics of trade, has also greatly In- 
creased the eflaclency of merchandising not only for the producer but for the 
dealer and the consumer as well. 

THE PRODUCERS* PLEA. 

If a dealer is selling unknown goods or goods under his own name, he alone 
should set. the price; but when a dealer has to use somebody else's name or 
brand In order to sell goods, then the owner of that name or brand has an 
Interest which should be respected. The transaction is essentially one between 
the two principals — the maker and the user. All others are middlemen or 
agents; for the product Is not really sold until it has been bought by the con- 
sumer. Why should one middleman have the power to depreciate in the 
public mind the value of the maker's brand and render it unprofitable not only 
for the maker but for other middlemen? Why should one middleman be 
aHowed to indulge in a practice of price cutting which tends to drive the 
maker's goods out of the market and in the end interferes with people getting 
^e goods at all? 

CUT PRICKS — THE '* MISLEADER." 

When a trade-marked article is advertised to be sold at less than the stand- 
ard price it is generally done to attract persons to the particular store by the 
offer of an obviously extraordinary bargain. It is a bait — called by the dealers 
a "leader." But the cut-price article would more appropriately be termed a 
** mlsleader " ; because ordinarily the very purpose of the cut price is to create 
a false impression. 

The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses 
money in that particular transaction. He has no desire to sell any article on 
which he must lose money. He advertises the sale partly to attrnct customers 
to his store ; but mainly to create In the minds of those customers the false Im- 
pression that other articles In which he deals and which are not of a standard 
or known value will be sold upon like favorable terms. The customer is ex- 
'pected to believe that if Rh Ingersoll watch is sold at 33^ per cent less than 
others charge for it, a ready-to-wear suit or a gold ring will be sold as cheap. 
The more successful the individual producer of a trade-marked article has been 
in creating for it a recognized value as well as a wide sale, the gi*eater is the 
temptation to the unscrupulous to cut the price. Indeed, a cut-price article can 
ordinarily be effective as a "niisleader" only when both the merits and the 
established selling price are widely known. 
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HOW CUT PBICFS HURT. 

The evil results of price cuttings are far-reaching. It is sometimes urged 
tliijt price cutting of a trade-nuu'ked article injures no one; that the producer 
Is not injured, since he received his full price in the original sale to jobber or 
retailer; and indeed mny be benefited by increased sales, since lower prices 
ordinarily stimulate trade; that the retailer can not be harmed, since he has 
cut the price voluntarily to advance his own interests; that the consumer is 
surely benefited because he gets the article cheaper. But this reasoning is 
most superficial and misleading. 

To sell a dollar Ingersoll watch for 67 cents injures both the manufacturer 
and the regular dealer, because it tends to make the public believe that either 
the manufacturer's or the dealer's profits are ordinarily exorbitant; or, in 
other words, that the watch is not worth a dollar. Such a cut necessarily im- 
pairs the reputation of the article and, by impairing reputation, lessens the 
demand. It may even destroy the manufacturer's market. A few conspicuous 
" cut-price sales " in any market will demoralize the trade of the regular deal- 
ers in that article. They can not sell it at cut prices without losing money. 
They might be able to sell a few of the articles at the established price; but 
they would do so at the risk to their own reputation. The cut by others, if 
known, would create the impression on the'r own customers of having been 
overcharged. It is better policy for the regular deafer to drop the line alto- 
gether. On the other hand, the demand for the article from the irregular 
dealer who cuts the price is short lived. Tbe cut-price article can not long 
remain his " leader." His use for it is sporadic and temporary. One " leader " 
is soon discarded for another. Then the cut-price outlet is closed to the pro- 
ducer; and, meanwhile, the regular trade has been lost. Thus a single promi- 
nent price cutter can ruin a nruket for both the producer and the regular 
retailer. And the loss to the retailer is serious. 

On the other hand, the consumer's gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value do 
benefit — unless they have, at the same time, been misled int9 buying some other 
article at more than its value. But the public generally is the loser; and the 
losses are often permanent. If the price cutting is not stayed, and the manu- 
facturer reduces the price to his regular customers in order to enable them to 
retain their market, he is tempted to deteriorate the article in order to pre- 
serve his own profits. If the manufacturer can not or will not reduce his price 
to the dealer, and the regular retailers abandon the line, the consumer suffers 
at least the inconvenience of not being able to buy the article. 

PRICE MAINTENANCE IS NOT PRICE FIXING. 

The independent producer of an article which bears his name or trade- 
mark — ^be he manufacturer or grower — seeks no special privilege when he 
makes contracts to prevent retailers from cutting his established selling price. 
The producer says in effect: "That which I create, in which I embody my 
experience, to which I give my reputation, is my property. By my own effort 
I have created a product valuable not only to myself, but to the consumer ; for 
I have endowed this specific article with qualities which the consumer desires, 
and which the consumer should be able to rely confidently upon receiving when 
he purchases my article in the original package. To be able to buy my article 
with the assurance that it possesses the desired qualities, is quite as much of 
value to the consumer who purchases it a.s it is of value to the maker who Is 
seeking to find custoipers for it. It is essential that the consumer should have 
confidence not only in the quality of my product, but in the fairness of the price 
he pays. And to accomplish a proper and adequate distribution of product 
guaranteed both as to quality and price, I must provide by contract against 
the retail price being cut." 

The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be con- 
fused with that of a combination or trust which, controlling the market, fixes 
the price of a staple article. The independent producer is engaged Ih a busi- 
ness open to competition. He establishes his price at his peril — the peril that 
if he sets it too high, either the consumer will not buy or, if the article is 
nevertheless popular, the high profits will invite even more competition. The 
consumer who pays the price established by an independent producer in a com- 
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petitive line of business does so voluntarily; he pays the price asked, because 
he deems the article worth that price as compared with the cost of other com- 
peting articles. But when a trust fixes, through its monopoly power, the price 
of a staple article in common use, the consumer does not pay the price volun- 
tarily. He pays under compulsion. There being no competitor he must pay 
the price fixed by the trust, or be deprived of the use of the article. 

Price cutting has, naturally, played a prominent part in the history of nearly 
every American industrial monopoly. 

Commissioner Herbert Knox Smith found after the elaborate investigation 
undertaken by the Federal Bureau of Corporations that : 

"One of the most effective means employed by the Standard Oil Co. to 
secure and maintain the large degree of monopoly which it possesses is tlie 
cut in prices to the particular customers, or in the particular markets of its 
competitors, while maintaining them at a higher level elsewhere." 

And Chief Justice White, in delivering the opinion of the United States 
Supreme Court in the Tobacco Trust case, said : 

it * 41 * pjijjg intention existed to use the power of the combination as a 
vantage ground to further monopolize the trade in tobacco by means of trade 
conflicts designed to injure others, either by driving competitors out of the 
business or compelling them to become parties to a combination — a purpose 
whose execution was illustrated by the plug war which ensued and its results, 
by the snuff war which followed and its results, and by the conflict which im- 
mediately followed the entry of the combination in England and the division 
of the world's business by the two foreign contracts which ensued." 

Therefore, recent legislative attempts to stay monopoly commonly include 
in some form prohibition against the making of cut-throat prices, with a view 
to suppressing competition. Such provisions will be found in the bills proposed 
by Senator La Follette, Congressman Stanley, and Senator Cummins to supple- 
ment the Sherman antitrust law; and statutes dealing with the subject have 
been enacted in several States. 

President Wilson urged most wisely that Instead of sanctionlfig and regulat- 
ing private monopoly, we should regulate competition. Undoubtedly statutes 
must be enacted to secure adequate and effective regulation; but shall our 
courts prohibit voluntary regulation of competition by those engaged in busi- 
ness? And is not the one-price system for trade-marked articles a most de- 
sirable form of regulation? 

PRICE CUTTING THE ROAD TO MONOPOLY. 

The competition attained by prohibiting the producer of a trade-marked 
article from maintaining his established price offers nothing substantial. Such 
compettion is superflcial merely. It is sporadic, temporary, delusive. It fails 
to protect the public where protection is needed. It is powerless to prevent 
the trust from fixing extortionate prices for its product. The great corpora- 
tion . with ample capital, a perfected organization, and a large volume of 
business can establish its own agencies or sell direct to the consumer, and is in 
no danger of having its business destroyed by price cutting among retailers. 
But the prohibition of price maintenance imposes upon the small and inde- 
pendent producers a serious handicap. Some avenue of escape must be sought 
by them, and it may be found in combination. Independent manufacturers 
without the capital or the volume of business requisite for engaging alone in 
the retail trade will be apt to combine with existing chains of stores, or to join 
with other manufacturers similarly situated in establishing new chains of 
retail stores through which to market their products direct to the consumer. 
The process of exterminating the small independent retailer, already hard 
pressed by capitalistic combinations — ^the mail-order houses, existing chains of 
stores, and the large department stores — would be greatly accelerated by such 
a movement. Already the displacement of the small independent business man 
by the huge corporation, with its myriad of employees, its absentee ownership, 
and its financier control, presents a grave danger to our democracy. The 
social loss is great, and there is no economic gain. But the process of capitaliz- 
ing free Americans is not an inevitable one. It is not even in accord with the 
natural law of business. It is largely the result of unwise, man-made, privilege- 
creating law, which has stimulated existing tendenci^ to inequality instead of 
discouraging them. Shall we, under the guise of protecting competition, fur- 
ther foster monopoly by creating immunity for the price cutters? 
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monopoly's easiest WAT. 

Americans sbonld be under no illusions as to the value or effect of price 
cutting. It has been the most potent weapon of monopoly — ^a means of killing 
the small rival to which the great trusts have resorted most frequently. It is 
so simple, so effective. Farseelng organized capital secures by this means the 
cooperation of the shortsighted unorganized consumer to his own undofng. 
Thoughtless or weak, he yields to the temptation of trifling Immediate gain, and 
selling his birthright for a mess of pottage becomes himself an instrument of 
monopoly. 

Mr. Nelson. How long have you been in the business, Mr. Garst? 

Mr. Garst. This business that I have referred to? I started out 
in the manufacture of a loom for making what is called short- weft 
goods ; primarily I started in making matting. 

Mr. Nelson. I mean how long have you l^en in the business of 
handling this article, the porch cuHain ? 

Mr. Gairst. This is the third year that I have been manufacturing 
that article. 

Mr. Nelson. Have you tried the system of fixing the price to the 
jobber and the retailer? 

Mr. Garst. I have. 

Mr. Nelson. And you operated in that way until the recent deci- 
sion of the Supreme Court? 

Mr. Garst. It was the Miles case, was it not? 

Mr. Nelson. Well, the case that denied you that privilege. 

Mr. Garst. I have been connected with another business for 25 
years — a proprietary business — in which I have for 20 years under- 
taken to control retail prices. 

Mr. Nelson. On trade-marked goods? 

Mr. Garst. Yes; on trade-marked goods. 

Mr. Nelson. And what you want is the privilege of going along in 
the same way? 

Mr. Garst. I beg your pardon ? 

Mr. Nelson. You want Congress to amend the law so that you can 
go along in the same way, do you ? 

Mr. Garst. Yes, sir. 

Mr. Nelson. And that is all you want? 

Mr. Garst. I want to market my goods, that is the primary object; 
and I do not know of any other way to adequately proteci myself 
and protect the retailer, and in the last analysis the consumer. 

The Chairman. Well, after you have parted with all property 
rights in your goods, how can you control the disposition of those 
goods? 

Mr. Garst. Well, I would like to have the law so amended that I 
would not entirely part with the property right in the name. I am 
perfectly willing to part with the property right in the shade and let 
anybody sell it as he chooses — remove the brand ; but when I adver- 
tise I must attach some name to my goods. 

The Chairman. Well, the purchaser can not wear the name; he 
can not eat it; he can not use it. He does not do that; the name does 
not shade anything. Take your porch shade; the name does not 
shade anything ; he u^es the sifiade itself, and not the name. 

Mr. Garst. WelL let me state this : I want to advertise to create a 
market. Now, if I should go out and advertise porch shades — ^there 
are half a dozen, and there may be 15 or 20 manufacturers making 
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porch shades. Could I affofd to spend $5,000 or $1,000 to advertise 
porch shades ? They would say, " What porch shade ? " and the 
answer would have to be, " Why, any porch shade you want." To 
adv6rtige por6h shades in that way to any advantage there should be 
a combination. Every manufacturer should pool his interests with 
the others, the same as automobiles. Suppose a man says, '' I am an 
automobile manufacturer " ; and you ask, " What is the name of your 
automobile? " and he says, "Why, it is just an automobile." A man 
could not go out and advertise an automobile and spend his money 
and have the benefits distributed around in that way. He must men- 
tion some specific name as his automobile. 

Mr. Nelsok. May I inquire as to this — ^just to get your view as a 
practical business man : Suppose Congress gives this right to persons 
who have articles that are trade-marked or copyrighted, of fixing 
the price to the jobber and to the retailer; would not that be a very 
great privilege which every manufacturer would try to get for 
himself , and would not that tend, therefore, to make them seek to 
obtain trade-marks and copyrights on nearly everything that went 
into the trades? 

Mr. Garst. In answer to that, I would say that when one man is 
doing a successful business there are many others ready to step in 
and establish a similar business, as soon as they see that he is doing 
a profitable business. Now, if I have a fixed price on my shade — 
in fact, my trade came into existence somewhat along that line, as 
I have stated — it started out as the manufacture of matting first. 
The same mechanism was applicable to the manufacture of a shade. 

Another concern in this country and a concern in Germany were 
making shades. My type of shade was an improvement on the 
German type primarily. The margin was so close that I did not 
meet expenses last year. There is quite a little waste. It is made 
of basswood, and basswood costs $45 a thousand, and is about 33J 
per cent waste ; and there was no profit in it. The only thing to do 
was to make a different type of shade. There is already a different 
type of shade on the market. My type of shade is very much like 
tne one that is on the market. There are three others, at least, mak- 
ing & similar type of shade. Mine, I think, is better than any of the 
others. And the competition is not in cutting the price ; the compe- 
tition is in making a superior article. Now, we figure that we make 
30 cents on a shade; if we make 40,000 shades and sell them at an 
expense of from 15 to 20 per cent for the marketing we will make 
a iiice little profit. 

Mr. Nelson. Perhaps it is my dullness, but I do not quite follow 
you. I want to get your answer to my question • is it likely that 
others would get the names of their snaaes trade-marked, or get 
copyrights, and that they would go into competition with you, and 
that that would take care of the consumer ? 

Mr. Garst. To a very large extent. 

Mr. Nelson. And they could fix a price, too ? 

Mr. Garst. They could fix a price on their shade. 

Mr. Nelson. And they would gage their price very largely by 
whjat you would do? 

Mr. Garst. Very likely. 

Mr. Nelson. Then where is the competition? 
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Mr. Garst. There is competition in the question of excellency and 
in getting orders. 

Mr. Nelson. In quality? 

Mr. Garst. Yes ; they are trying to reach the same market that I 
am trying to reach. Now, for me to undersell them would be the 
height of folly, because they would meet my price again. 

Mr. Nelson. Yes. 

Mr. Garst. That is not competition. You may consider that com- 
petition; I consider it commercial war. 

Mr. Nelson. The practical result would be that the leading man 
in the market would fix the price, and the others would reach that 
price, and the consumer would pay the same price, and would only 
get the difference in quality? 

Mr. Garst. Practically so. The man who has an established 
trade — when another man comes into the field if he is a man of 
experience he does not come in and reduce the price. Take two men 
who are dealing in coal. I do not suppose there is any city in the 
United States where the price of coal is not uniform. How can it 
be otherwise ? Take Wasnington, for example ; if a man in the coal 
business here advertises coal for 25 cents a ton less than the other 
dealers sell it for, the only thing for the other dealers to do is to 
reduce their price 25 cents; and then the other man will reduce it 
25 cents more, and so on; and sooner or later it is the survival of 
the strongest, and one or the other is driven out of business. 

Mr. Nelson. But if you have a common price, and you find that 
a good thing in keeping up prices, would you not find it a good thing 
not to compete in quality? 

Mr. Garst. Well, that might be possible, but is not probable. 

Mr. Nelson. Would you not then reach a state of stagnation, and 
absolutely noncompetitive conditions? 

Mr. Garst. You are still independent dealers ; you are competitors 
even if the quality is the same. Take the men who are selling granu- 
lated sugar, for instance. There may be a difference in granulated 
sugar. I have heard that cane sugar is better than beet sugar, but 
I have only heard it within a year, and I do not actually know it now. 
But here are two men going out and selling granulated sugar, and it 
is of the same quality ; but there is competition just the same. They 
are not underselling each other in price. I think that is a mistake 
to consider underselling as competition. I consider that it is com- 
mercial war, and the survival of the strongest. 

Mr. DuPRE. Does the English decision, to which you have referred, 
include a discussion of a statute that gives the right to the man own- 
ing a trade-mark or a copyright to follow his property to the ultimate 
consumer ? 

Mr. Garst. I think so. The same principle is in use in Germany. 
There is an excellent book published on the subject by Frank Koester, 
entitled " The Cost of Inefficiency." He is a German, and quite con- 
versant with conditions in Germany, although I think he is living in 
America. In that book he states that the price of inefficiency is about 
40 per cent. That is not as high, as it is in some other utilities. I 
understand that in electricity there is but little of the real force con- 
served, and it is the same with steam ; but it ought not to apply in 
commercial affairs. And the present status would tend to drive 
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bilsiness to department stores and mail-order houses. I quote from 
that book: 

Oompetition in America is a cutthroat thing which ruins business men by 
hundreds of thousands to the ultimate disadvantage of the consumer. While 
competition is held up as a panacea for trusts, it is in reality the cause of 
trusts. Business men in seeking to escape destruction from unbridled compe- 
tition, as well as to procure greater gains, were drawn into combinations, which 
in turn crushed the more independent business men or forced them to join the 
combinations, sacrificing their own business identity. Had competition been 
properly regulated and unfair methods prevented by law, trusts could not have 
arisen. In Germany, for example, a competitor is not allowed to cut prices 
simply for the sake of killing a rival. No such industrial wars are allowed, 
as the public realizes that this is the seed of monopoly. Consequently the 
trusts, as we know them, do not sprout so readily, and all the turmoil and the 
shouting are nipped in the bud. The fetich of free competition has cost the 
American public dearly, for free competition includes unfair competition and 
leads directly to monopoly (p. 216). 

. I met a gentleman coming here on the train, and he asked me 
"Why do you not correspond with Sears, Roebuck & Co. or Mont- 
gomery Ward & Co., the mail-order houses? They would take your 
entire output." This has been suggested to me before. 

Mr. DuPRE. How would the consumer be hurt by that? How 
would he be helped by you limiting the price to him? 

Mr. Garst. Well, I do not know how to explain. If he — the mail- 
order house — would continue the business forever and take the entire 
output at my price, that might be so. But let us assume that they 
find this year that it is a very good thing, and next year the mail- 
order house finds that somebody would make the goods cheaper, 
and to that end reduce quality. That might put me out of business. 

I have always acted on the belief that it is an advantage to both 
producers and consumers to have many distributing agencies. I 
think there is more probability of a business being long continued 
if many jobbers and retailers cooperate with a given manufacturer 
than to have the entire output go through one mail-order house. A 
change in the personnel of one houje may be more disturbing than a 
few annual changes in many concerns. 

Mr. Nelson. In other words, you can not rely on one jobbing cus- 
tomer? 

Mr. Garst. I do not think so. It may be for the public interest to 
drive me out of business ; but I am arguing on the assumption 

Mr. Nelson (interposing). Let me interrupt you there. We leg- 
islators must legislate for the producers and the jobbers and retailers 
and consumers and everybody. My idea, as a member of this com- 
mittee is, What am I doing to the consumer if a permit the manu- 
facturers and jobbers to fix prices down to the consumer? How do 
we protect him by doing such a thing as that? 

Mr. Garst. Well, in the first place, this does not apply to common 
commodities; it applies to articles for which there is an artificial de- 
mand. Let me cite, as an illustration. Chase & Sanborn's coffee. I 
think it is put up in Boston. There is a demand for coffee. Let us 
call it an artificial demand. But there is not any great demand for 
Chase & Sanborn's coffee until it is known as Chase & Sanborn's 
coffee, and that it has a certain blend that the people like. 

Now, what harm does that do to the consumer to have Chase & 
Sanborn fix the price on Chase & Sanborn's coffee ? It does not deter 
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the consmner from buyiag other coffee. It is the sajpe w^y with' 
sugar and it is the same way with flour. 

Mr. Nelson. But yon are losing sight of the fact that we can not 
give a special favor to the man who producer; that kind of coffee 
without giving the other man the chance to fix bis prices. 

Mr. Garst. Why, he has that. 

Mr. NELfiON. And then we come to the other situation, that you 
admitted that there would not be any competition, except as to 
quality, and you admitted that even as to quality it m^ht tail. 

Mr. Garst. There would still be the competition. I would want 
to sell my goods just the same; and the other manufacturer would 
want to sell his; that is competition. 

Mr. Morgan. What is your idea about this: You think that a 
Supreme Court decision has been rendered prohibiting a manufiac- 
turer from controlling the retail price; suppose we do not amesul 
the law and give you the privilege that you ask for, is it your idea 
that that will discourage enterprise and business and trade and ini^^ 
vidual effort ? 

Mr. Garst. Very decidedly. 

Mr. Morgan. And really then, as a matter of fact, it is not piir- 
ticularly your individual business that you are interested in, but yoU 
think that it is an unwise public policy 

Mr. Garst. I do. 

Mr. Morgan. To attempt to restrict a man who gets up a s^peoial 
article and manufactures it — ^that that would tend to discourage 
enterprise and development and growth of business? 

Mr. Garst* Very decidedly. It is essential that the manufacturer 
should be able to protect his article and maintain the price of his 
article while it is sold under the trade-mark name. I make a di^ 
tinction between being sold under the trade-mark name and under 
another name. Now, if Congress should want to make it so that 
every manufacturer had to put up his article so that the trade-maxk 
could be erased, if the purchaser wanted to, I should imagine a lot 
of manufacturers would not object to that? 

Mr. Morgan. In other words, if something of this kind is not 
done a great many articles would not be manufactured that would 
be manufactured if the old policy were pursued ? 

Mr. Garst. I think that is true. Of course I can not state that 
from facts. Now, I am having difficulty in marketing my goods, be- 
cause of this trouble that I speak of. 

Mr. Morgan. Yes. Then, if you can not market your goods you 
surely will not manufacture them? 

Mr. Garst. There is not enough margin for me to send out agents 
of my own. I must use agencies already in existence — the whole- 
salers and the jobbers. 

Mr. Morgan. Well, it is to the benefit of the consumer that you 
should use the agencies already existing, because if you send out 
special agents you simply have to add more to the price. 

Mr. Garst. That is correct. This proposition is based on the. as- 
sumption that every man is entitled to the fruits of his own labor, 
so long as he does not unjustly injure another person. 

Mr. Morgan. Do you think that this could be applied to the 
farmer or gardener? For instance, if he was growing strawberries 
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or cabbage or lettuce, that he would have a right, if it was called 
** Joneses lettuce'' and sold under that name— do you think he would 
have a right to come in and sell it to a grocer and require the grocer 
to sell it at the price that he, Jones, fix^? 

Mr. Garst. Yes, sir; when the grocer wanted to sell it at another 
price, just let him remove the wrapper and sell it as cabbage or let- 
tuce, but not as "Jones's cabbage or lettuce." Then he can sell it 
at any price he wants to, so long as he does not abuse the reputation 
made by Jones. 

The same principle applies to oranges and apples. Oranges and 
apples are shipped very often with wrappers containing the name of 
the individual who shipped them. Now, the dealer should have the 
right to sell those apples at any price he chooses, upon removing 
the wrapper; but if the man that produced the apples wants them 
sold at a certain price — in one of the bills introduced here in Con- 
gress, H. B. 13305, by Mr. Stevens of New Hampshire, it is pro- 
vided that if the purchaser does not want to sell at the price estab- 
lished, or attempted to be established by the producer, he must 
notify the producer, and give the producer a chance to buy the fruit 
back before he sells at a lower price; and in case of bankruptcy sale, 
or the discontinuance of the handling of a certain article, the pur- 
chaser has got to give the first chance to the producer to buy the 
article back at the price paid. This bill would correct the evils I 
complain of. 

Mr. McCoy. How much advertising do you do, Mr. Garst? 

Mr. Garst. Well, up to the present time, I have not advertised a 
great deal on this " Shreadwood Curtain " proposition. I have a 
proprietary article that I have advertised to the extent of many 
thousand of dollars. • 

Mr. McCoy. I did not mean how much in amount. You say you 
have advertised this screen considerably? 

Mr. Garst. No, sir; I have tried to sell it through jobbers and 
agents, without entering into an advertising campaign. Advertising 
is very expensive, and I have not set aside any sum of money for 
that purpose. 

Mr. McCoy. Well, usually the people who have appeared before 
the committee here, urging tne right of fixing retail prices have been 
those who have advertised very largely; and they say it is their ad- 
vertising which permits the cut-rate man to use that article as a 
bait to get people in. 

Mr. Garst. That is true. That is absolutely true. But in this 
case I have difficulty in getting the jobber to handle the goods, merely 
because one other jobber cut the price. The jobbers said, "We are 
willing to sell at any price you wish, but we want our retail custom- 
ers to realize that we are delivering the goods to them, or selling 
the goods to them just as cheaply as anybody else; and it hurts our 
reputation if that is not so. The price must be uniform ; otherwise 
we do not want to handle your goods." That is the attitude taken 
"^y ^ good many jobbers. 

Gentlemen, I thank you for your attention. 

(Thereupon, at 1.10 o'clock p, m., the committee adjourned until 
to-morrow, Thursday, March 5. 1914, at 10.30 o'clock a. m.) 
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CoM3IITTEE ON THE JuDICIARY, 

House of Representatives, 

Friday, March 6, 1914, 

The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 
(chairman), presiding. 

The Chairman. There is a delegation of gentlemen here who rep- 
resent the Ketail Dry Goods Association of New York, and if it is 
the pleasure of the committee we will hear them now. I believe 
Mr. Bloomingdale is the chairman of that delegation. We will be 
glad to hear yon at this time, Mr. Bloomingdale. 

STATEMENT OF MR. E. W. BLOOMINGDALE, OF NEW YORK, 
N. T., EEPEESENTINO THE RETAIL DET GOODS ASSOCIATION 
OF NEW YOEK. 

Mr. Brx)OMiNGDALE. Mr. Chairman, my name is E. W. Blooming- 
dale, and I represent the Retail Dry Goods Association of New York, 
and am chairman of the delegation representing that organization 
before your committee to-day, and I want to express the thanks of 
our association for the opportunity you have given us to be heard. 

I believe that last Friday was the date origmally set for our hear- 
ing, but by reason of the fact that we were not able to be here at that 
time, you, very graciously, in order to suit our personal convenience 
postponed the hearing until to-day. 

The reason we are here is that we have gathered from the news- 
papers that there has been injected into the discussion of the bills 
beiore this committee the proposition to clothe the proposed trades 
commission with power to fix tne retail prices on commodities, and it 
is to that point I wish to address myseli. 

The Chairman. I may say for your information, not desiring to 
in any way affect your remarks, that the trade-commission bill is 
before the Committee on Interstate and Foreign Commerce, and not 
before this committee. 

Mr. Bloomingdale. I know that, Mr. Chairman, but the matter 
of trust legislation is before this committee, and I understand that 
that matter has been projected into the discussion before this com- 
mittee. 

That question — that point — I believe, has only been brought out in 
definite form by bills introduced since these hearings have been going 
on, and I understand thev have been referred to this committee. I 
do not know whether the committee will take cognizance of them or 
not. 

The effort to control the retailer in the fixing of his selling price is 
not a new idea born of present conditions. 

Before the coming of the department store the custom was to mark 
the prices of all goods in cipher and to get from each purchaser as 
much as possible. No dealer advertised the prices of his merchan- 
dise. The careful shopper was compelled to go from store to store 
and endeavor to keep qualities and prices in her mind, if she wanted 
to be sure she was doing the best that could be done. Practically the 
only goods that were sold at a standard price were patent medicines, 
and these usually bore a price so much above cost that the cupidity 
of even the most avaricious dealer was satisfied with it. 
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The advent of the department store revolutionized these methods^ 
and to-day the universal rule of the retailer is to mark all goods in 
plain figures and charge the same to everyone. 

The next step in the evolution of retail merchandising was to 
gather into one establishment various classes of goods. It had been 
found that the overhead charges in the usual store made a large pei*» 
centage of profit necessary to cover expenses. To include othei* lines 
of goods would reduce this burden, by increasing the volume without 
a corresponding increase in the overhead charges, and thus permit the 
lowering of prices with consequent increased sales on the entire stock. 

The establishment of the marked-price system made it unnecessary 
to ask a higher price from the easy customer in order to average up 
with the hard trader. All goods could be marked at a reasonable 
auvance over cost, the percentage of profit varying with the character 
of the merchandise. On goods that were perishable, seasonal, or sub- 
ject to capricious changes in fashion, or on articles that required 
greater capability in selling, or consumed more time in introducing 
the rate of profit was larger to cover the greater risk or loss of time, 
while upon goods that were staple or that " sold on sight" the dealer 
could anord to take a smaller rate of profit, the principal concern of 
the merchant bein^ to so balance his prices that the total profits on 
the entire enterprise would be satisfactory. 

The conducting of a retail establishment thereby became more com- 
plex than it had been when each dealer handled only one class of mer- 
chandise and a natural evolution brought about the department store, 
where all classes of articles have been brought together. The object 
in view was not the gross profit on the individual items thus added, 
but an average return on the increased volume of business done. If 
we are to judge by results there was and is a public demand for estab- 
lishments of this character, for they have found favor, and every 
considerable town or city in the United States has its department 
store. 

It is against these establishments that the so-called American Fair 
Trade League is directing its energies, in attempting to have incor- 
porated into the bill now pending the right of the proposed trade 
commission to fix retail prices. 

It is true that department stores do frequently cut prices, not only 
on proprietary articles, but on general merchandise as well. Usually 
these cuts are advertised in the newspapers and millions of house- 
holders scan these advertisements, compare the offerings of the 
different establishments, and take advantage of the opportunity thus 
offered. It hag been left for the American Fair Trade League to 
discover that in practicing these economies the public is being in- 
jured. To sustain this view it is urged that the purchaser may be 
tempted, by a cut price, to purchase some other article at a higher 
percentage of profit than is charged on the advertised article. It 
even has been suggested feebly that the dealer raises his prices on 
other articles to counterbalance the cut on proprietary articles. In 
these days of sharp competition such an expedient would be ap- 
parent to the most inexperienced shopper. It is just as usual to 
«ell what one might call anonymous merchandise at a special price 
as it is to offer thusly an advertised article. Advertisements in the 
daily newspapers will prove this assertion. It is always the public 
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that gets the benefit of price reductions and to deprive them of it 
would be to place a burden on the entire community. 

Who is it that asks fcr this legislation. There are 45 names of 
individuals printed on the letter head of the American Fair Trade 
League, and their occupations are given. With two exceptions they 
are all persons whose business interests would be subserved if the 
measures they propose were to be enacted into law. I find no repre- 
sentative of the public at large among them. 

Let us see whether those who invoke the aid of the lawmaking 
power have any real grievance. 

The chief advocate of the proposed law advertises and sells the 
watch that made the dollar famous. He sells it in quantities of 
three dozen at 71 cents, an(J many of the wicked price cutters have 
advertised to sell at 79 cents. According to the mercantile agency 
reports the corporation seems to have commenced business in 1888 
and at that time claimed a surplus of $8,207.39 over liabilities of 
$894.50. On December 31, 1911, they claim a surplus of $1,627,- 
786.21 over liabilities. Their liabilities are given at $522,974.39, 
which amount includes $200,000 capital stock, so it doesn't look as 
though they had been impaled on either horn of the dilemma. This 
same progression is shown by the reports I have obtained with 
regard to other proprietary articles. 

Welch's Grape Juice , Co., for example, shows 1906, net worth, 
$179,874; 1912, net worth, $900,147.17. 

Kellogg Toasted Com Flake Co. shows 1903, net worth, $523,- 
680.25; 1912, net worth, $910,042.05. 

Robert Reis & Co., owners of B. V. D products, show 1887, surplus 
over capital stock, $22,000; 1912, surplus, $517,854.79. 

All of the above are o^ the executive committee of the American 
Fair Trade League. 

I give these figures, showing the phenomenal growth of these 
enterprises, to show that the claim that cutting prices is unfair to 
the manufacturer is not well founded. 

It is contended that price cutting forces the so-called regular dealer 
to discontinue the sale of an article on which he can not make a 
certain percentage of profit, and that after the cut-price campaign 
is over the cutter discontinues the sale of the article for the same 
reason, the injury being twofold, first, to the proprietor, who thus 
loses an outlet for his goods, and second, to the general public, which 
is deprived of its facilities for obtaining them. 

I have not quoted these figures because I complain that the manu- 
facturer's profits have been exorbitant, but only to show that his 
output has not been diminished and that the public has not been 
denied the privilege of obtaining his goods, while, on the other hand, 
in buying these articles the public has been saved a large amount of 
money. 

Mr. Louis Brandeis, in an article in Harper's Weekly for Novem- 
ber 15, 1913, makes the statement that through the advertising of 
a cut price both the manufacturer and the so-called regular dealer 
are injured, because it tends to make the public believe that either 
the manufacturers' or the dealers' profits are ordinarily exorbitant. 
Both propositions are true. I shall present onlj^ one illustration to 
demonstrate this fact, although it applies to practically every suc- 
cessful proprietary article. 
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The Ingersoll Watch Co. doesn't make a single one of the dollar 
watches sold under their name. They are all made f6r them by the 
Waterbury Clock Co., and they cost the Ingersoll Co. 26 cents apiece. 
Incidentally the Waterbury Clock Co. is said to declare dividends of 
$800,000 per year, so that the 26 cents at which they supply the 
watches already includes a fair profit. 

The public is thus required to pay a dollar for a watch that is 
worth 26 cents, so the manufacturer and the dealer divide up be- 
tween them a profit of 300 per cent plus the Waterbury profit. Mr. 
Brandeis's misgivings are well founded. 

Another of the fallacies of the claim for this special privilege to 
the manufacturer to fix the retail price lies in the assumption that 
the article is commercially worth the price sought to be put upon 
it. An extensive advertising campaign may acquaint a large number 
of people with the fact that they can get a ^ood watch for a dollar, 
but that alone does not make the watch intrinsically worth a dollar. 
The same measure of quality may be contained in a watch selling 
at 75 cents, the reason being that in the former the expense of 
advertising is incorporated in the price, while in the latter it is not. 
The retailer having an expert knowledge of qualities and wishing 
to put articles of like merit on an equal basis may well believe that 
in charging a dollar for the advertised watch he is really asking the 
customer to pay for an element which is of no value to him; that 
both watches are of equal value as watches, and that fair dealing 
compels him to charge the same price for one as for the other. 

But a- one-price standard is not maintained, even by a producer. 
In nearly every instance his selling list is subject to a sliding scale of 
discounts, according to the quantity purchased, so that the proprietor 
of a big department store, who can buy in maximum units, owns 
his goods at a lower figure than the smaller dealer, for whom the 
manufacturer now shows such great commiseration. 

It seems strange that with the general acceptance of the principles 
of the Sherman law, and the travail we have gone through to have 
those principles established, that the proposition should be ad- 
vanced now to nullify it. Give to the manufacturer the right to 
restrict the price to be paid by the consumer and gentlemen's agree- 
ments will no longer be necessary. 

The very purpose of the Sherman law was to prevent the fixing of 
prices, either by combination or by a temporary reduction, which 
would drive out competition and create a monopoly and thus permit 
an ultimate advance in price through a market control. Except- 
ing with the last-mentioned purpose in view, it can hardly be said 
that the public is injured by being able to buy at a reduced price, 
even though, as has been charged, such reduction be but temporary;. 
The broad distinction must always be borne in mind that the pro- 
ducer absolutely controls the supply, while the retailer controls 
nothing. 

If the manufacturer is sincere in his effort to protect the public 
from getting his goods at too low a price, let him change his methods. 
Instead of selling for cash and letting the dealer make the invest- 
ment and take all the risks, let him consign his goods, making the 
distributor his agent, and then wait for his returns until the mer- 
chandise has been disposed of. This is the course now followed by 
some of the manufacturers of proprietary articles, who thereby re- 
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lieve themselves from all concern about price cutting; but when a 
manufacturer receives his price and parts with his title, making no 
provision for the redemption of goods unsold, he ought not to be pro- 
vided with any legal means to control that which he no longer owns. 

With that statement, Mr. Chairman, I want to say that I have 
with me to-day — assuming that the members of the committee would 
desire to know more in detail in regard to the points they will prob- 
ably cover by their questions — I have with me to-day Mr. Strauss, of 
the firm of R. H. Macy & Co. ; Mr. Rothschild, of the firm of Abram 
& Strauss, of Brooklyn ; Mr. Edmond E. Wise, who is counsel in the 
case against the American Publishers' Association, which was carried 
to the Supreme Court of the United States, and also on the Bobbs- 
Merrill case. I have also with me Mr. Kean and his counsel, Mr» 
Rosenfelt, who successfully carried to the Supreme Court the Wal- 
tham watch case, which was recently decided; and these gentlemen 
will give you very intimate details of the practical side of the ques- 
tion, so far as it affects the relations between the manufacturers of 
proprietary articles and the retailer. I think Mr. Rosenfelt and Mr. 
Kean particularly will be able to^ve you information that will be 
extremely interesting and which will be of much help to you in con- 
sidering the merits of the proposition. 

The Chairman. We will be glad to hear from those gentlemen. 

Mr. Volstead. What organization do you represent? 

Mr. Bloomingdale. I represent the Retail Dry Goods Association, 
which is a voluntary association, practically, composed of the depart- 
ment stores of New York City and Brooklyn. 

Mr. Volstead. Does it include the smaller retail stores? 

Mr. Bloomingdale. It does not. 

Mr. McCoy. When was it organized? 

Mr. Bloomingdale. It was organized 15 years ago. 

Mr. McCoy. Are you counsel for the organisation, Mr. Bloom- 
ingdale ? 

Mr. Bloomingdale. I am, in a sense, its manager. 

Mr. McCoy. Manager of the association? 

Mr. Bloomingdale. Yes, sir. 

Mr. McCoy. Are you interested in the firm. of Bloomingdale Bros- 
there? 

Mr. Bloomingdale. I was some years ago, but I have not been en- 
gaged in mercantile business for some years. 

Mr. McCoy. Are any of your relatives interested in that concern? 

Mr. Bloomingdale. Yes, sir. 

Mr. McCoy. You spoke about the large profits that apparently 
were made by Mr. IngersoU and some of the others. What about 
the profits of Bloomingdale Bros, during that same period of time? 

Mr. Bloomingdale. I think they have not been as" large as some of 
the others. I am not interested in that firm. 

Mr. McCoy. Is there anybody here who knows how much profits 
they have made? 

Mr. Bloomingdale. I do not suppose so. 

Mr. McCoy. You think that the profits 

Mr. Bloomingdale. I am not complaining of the profits made by 
any of these concerns. I quoted those figures only to negative the 
proposition that the cutting of prices has hurt their business. The 
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increase in their profits shows that there has been an increasingly 
large output of their merchandise. 

Mr. McCoy. But they actually did fix prices, did they not? 

Mr. Bloomingdale. Not successfully. 

Mr. McCoy. How unsuccessful have they been, do you think? 

Mr. Bloomingdale. Very generally merchandise has been sold at 
cut prices for a great many years. 

Mr. McCoy. Now, take the IngersoU watch, for instance, has it 
been the practice up to the time of the Sanatogen case and other 
cases — had it been the general practice to sell that at cut prices ? 

Mr- Bloomingdale. I do not wish to defend the general prac- 
tice at all of selling at cut prices. ' 

Mr. McCoy. That is rather indefinite in view of the point that 
you make, that they had not been prevented from cutting prices, and 
that there was a lot of cutting going on. Now, I would like to have 
some information as to how large in volume the cutting of the price 
in IngersoU watches has been. 

Mr. Bloomingdale. That could hardly be made the basis of any 
specific knowledge. I do know, as a matter of personal knowledge, 
that IngersoU watches have been cut in price for a long time, but to 
what extent or by how many people has never been made the subject 
of any inquiry that would show that as th^ specific object. 

Mr. McCoy. Very well, then, if you do not know to what extent 
it has been cut, how can you argue anything as to their profits? 
Your contention is that they have been making a lot of money not- 
withstanding the cutting. If you do not know to what extent the 
cutting is gomg on, how can you make any argument on that basis? 

Mr. Bloomingdale. I am afraid I did not make myself clear on 
that point. I was not discussing the amount of money they made; 
I was simply giving those figures to show there has been an increas- 
ing output of their product in spite of the cutting of prices, and that 
if they are cutting the price, it has not interfered witn the manufac- 
ture of watches. 

Mr. McCoy. I understand; you do not put it up as a reason to 
suppose that there has not been much cutting. The actual fact has 
not been — if that fact is the fact — that they have been making 
money by the reason of cutting, but they have been making it be- 
cause there has not been anj cutting. 

Mr. Bloomingdale. I thmk I have stated this, as a matter of per- 
sonal observation, that, from time to time, the price of IngersoU 
watches has been cut. They have been offered for less than a dollar, 
but I would not like to say that is the reason why the IngersoU Co. 
is so active in this campaign. 

Mr. McCoy. I have no doubt that that is the reason. 

Mr. Bloomingdale. I think that is a fair assumption, and this is 
practically a statement to the effect that he says these things have 
oeen cut and he would like to stop it. 

Mr. McCoy. I think the objection, if he has any, is due to the 
effect on his business, and it is on account of the recent decision, I 
infer, that he is so much interested in the matter. 

Mr. Bloomingdale. Mr. IngersoU's activities long antedated the 
recent decision. 

Mr. McCoy. You say they have been endeavoring to stop people 
from breaking their contracts as to resale prices. Now, you say they 
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have their watches all made by the Waterbury Co. Assuming that 
to be the fact — ^and I do not know about that except your statement 
of it — ^you went on to say that a watch that was worth 26 cents was 
being sold for a certain prica Is it your understanding that the 
IngersoU Co. pays 26 cents to the Waterbury Co. for that watch ? 

Mr. Bloomingdale. That is my information. 

Mr. McCoy. Then, assuming that that watch 'is worth 26 cents, 
what are the other expenses ? 

Mr. BloomingdaiiE. Twenty-six cents includes the profit to the 
Waterbury Watch & Clock Co.^ and the only element that Ingersoll 
puts into it is the advertising element and his name. 

Mr. McCoy. What would be the difference between the situation 
as it now is and the situation if the Ingersoll Co. should set up a 
factory and manufacture those watches themselves ? 

Mr. Bloomingdale. They could probably make watches for less 
money and sell them at the same price. Now, do not misunderstand 
me. I did not say that Ingersoll does not make other watches or that 
the Waterbury Co. makes all of their watches. The Ingersoll Co^ 
does make watches, but they do not make dollar watches. 

Mr. McCoy. I am taking the illustration of the dollar watch. 
You mean to say that you think that if they manufactured those 
watches themselves they would be more efficient than if the Water- 
][)ury Co. manufactured them ? 

Mr. Bloomingdale. I think they could perhaps manufacture them 
as cheaply as the Waterbury Co. makes fiiem and make themselves 
the profit that the Waterbury Co. now makes. 

Mr. McCoy. Their profits, then, would be still in the 26 cents ! 

Mr. Bloomingdale. I am expecting that the cost would be less than 
26 cents, as it is now. 

Mr. McCoy. Less than 26 cents? 

Mr. Bloomingdale. Yes. They cost the Waterbury Co. less than 
26 cents, and. if the Ingersoll Co. can make them as cheaply as the 
Waterbury Co., they must cost the Ingersoll Co. less than 26 cents. 
The Waterbury Co. must make a profit out of it, because they could^ 
not manufacture them for nothing, and the Ingersoll Co. would save 
that profit. 

Mr: McCoy. If the Ingersoll Co. made it they would have to have 
a profit on it just the same. , 

Mr. Bloomingdale. But he has already had that profit when he 
saves this 26 cents. The Ingersoll profit, the manufacturer's profit, 
would ffo into his own gross profit, instead of going to the Water- 
bury Clock Co. The only difference it would make is, that the In- 
gersoll Co. would make more, and the Waterbury Co. would lose fi 
customer. 

Mr. McCoy. Now, what is the profit on goods sold in retail drug 
stores? The average profit? 

Mr. Bloomingdale. The average profit is between 25 and 30 per 
cent. 

Mr. McCoy. Is that net profit, or gross? 

Mr. Bloomingdale. That is gross profit. 

Mr. McCoy. Does that include the expenses? 

Mr. Bloomingdale. That includes every element of expense. 

Mr. McCoy. You mentioned the fact that other watches whicli 
were as good as the Ingersoll watch sold for about 75 cents ? 
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Mr. Bloomingdale. Yes. 

Mr. McCoy. What reason does that offer for arguing that Inger- 
soll should not fix bis price? 

Mr. Bloomikgdale. It argues that fixing the price at a dollar 
when as good a watch can be bought for 79 cents, calls upon the public 
to pay 21 cents more than they can get as good an article for. 

Mr. McCoy. They do not need to buy the dollar watch, do they ? 

Mr. Bloomingdale. They would not if they knew they were the 
same quality, but the public does buy very largely. The IngersoU 
watch, the old model, that was a larger watch than the present vogue 
calls for, was originally their dollar watch. When the style changed, 
and people wanted a flat or smaller watch, the IngersoU Co. changed 
their dollar watch to a flatter watch, and the old watch that was 
originally the dollar watch is now being sold under another name for 
79 cents. 

Mr. Wise. There are big improvements being made all the time 
in watches. 

Mr. McCoy. The fact is. that IngersoU has been able to do a large 
business, fixing his price at $1. That is the fact, is it not? 

Mr. Bloomingdale. That is not his selling price- -that $1. 

Mr. McCoy. You think, as you have also stated, that there are 
other watches which are equally as good which people can get for 75 
cents ? 

Mr. Bloomingdale. Yes. 

Mr. McCoy. Then where is the public harmed by permitting Inger- 
soU to require that this watch be sold for a dollar ? 

Mr. Bloomingdale. I claim, in the first place, that IngersoU has 
no right to fix any such exaction after having passed the title in his 
merchandise to some one else. 

Mr. McCoy. Admitting, for the sake of argument, that the law 
should give him the right by statute — that it could do so and did do' 
so — where would the public be harmed ? 

Mr. Bloomingdale. By being compelled to pay $1 for that watch 
when they can get as good a one for 75 or 79 cents. 

Mr. McCoy. Then, why not buy the 75-cent watch ? 

Mr. Bloomingdale. They do. 

Mr. McCoy. Then, where is the harm to the public? They do not 
have to buy the IngersoU watch. 

Mr. BiiOOMIngdale. The IngersoU watch is a largely advertised 
watch. People take it up because it is advertised so much. It is ad- 
vertised in the magazines and in the daily press, and the people ask 
for it readily because that is the fame of that character of watch. 

Mr. McCoy. Where do they ask for this readily ? 

Mr. Bloomingdale. At all places where watches are sold. 

Mr. McCoy. In some of the retail stores, where they are selling it 
at cut prices? 

Mr. Bloomingdale. Yes. 

Mr. McCoy. What is it that brings them there to get the IngersoU 
watch ? 

Mr. Bloomingdale. They are coming there to get a cheap watch. 
They know they can get a good watch for a dollar, and they go and 
buv it. V 

Mr. McCoy. They know they can get what good watch for a dollar? 
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Mr. Bloomincjdali-:, They know they can get a number of good 
watches for a dollar. But they buy it because they have seen it 
advertised. ^ ^ 

Mr. McCoy. Advertised as what? 

Mr. Bloomingdale. As the IngersoU watch. 

Mr. McCoy. Now, Mr. 'IngersoU, I presume, spends a great deal of 
money in advertising? 

Mr. Bloomingdale. Yes, sir. 

Mr. McCoy. And all that a retailer needs to do when he wants to 
sell an IngersoU watch is to say, " IngersoU watches at 79 cents," is it 
not? 

Mr. Bloomingdale. No; the retailer has to do his share of ad- 
vertising to make people go in there. 

Mr. McCoy. What advertising? 

Mr. Bloomingdale. General advertising. 

Mr. McCoY^ But he does not have to aovertise the IngersoU watch, 
any more than to say that he has IngersoU watches for sale? 

Mr. Bloomingdale. But if he wants to bring them in to buy Inger- 
soU watches, he has to advertise that watch. 

Mr. McCoy. He simply advertises by saying, " IngersoU watches, 
79 cents," does he not? 

Mr. Bloomingdale. Yes. 

Mr. McCoy. The difference is, that in his other advertising he has 
to elaborate a great deal, does he not? 

Mr. Bloomingdale. No; not in every case. 

Mr. McCoy. Is it not the practice, in large cities, to do a very ex- 
tensive lot of advertising of articles that are for sale in retail stores? 

Mr. Blomingdale. You advertise all articles that are for sale in 
retail stores, of course. 

Mr. McCoy. I say extensive. ^ ' 

Mr. Bloomingdale. Not all proprietary articles. 

Mr. McCoy. I am not talking about proprietary articles. The ad- 
vertising of the retailer is done quite elaborately, isnt it? 

Mr. Bloomingdale. Yes, sir. 

Mr. McCoy. With quite elaborate descriptions of goods ? 

Mr. Bloomingdale. At times. 

Mr. McCoy. Generally, isn't it? ^ 

Mr. Bloomingdale. At times it is. 

Mr. McCoy. You do not mean to say that it is not generally done? 

Mr. Bloomingdale. Some are elaborate, and some are not. Some 
are simply plain statements and prices. 

Mr. McCoy. Well, now, take the advertising in the Sunday papers, 
for instance, that is very elaborate, is it not? 

Mr. Bloomingdale. Let me show you yesterday's advertising in 
this paper. 

Mr. McCoy. Well, I will simply assume, then, that it is very elabor- 
ate. Let us assumme, for the present, that it is very elaborate. 

Mr. Bloomingdale. It is very extensive — ^perhaps we do not agree 
on the meaning of the word " elaborate " — ^but here is last evening's 
paper, which I just happened to have, and I am going to take the 
advertisement of Mr. Wannamaker, who has been largely quoted — I 
want to see if we mean the same thing by elaboration. Take this 
heading here [indicating], this caption of a couple of inches is a 
general description of an American rug. Then comes the rest of the 
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advertisement, with the prices and sizes. Now, that does show several 
inches of advertising of rugs. Is that what you mean by elaborate 
advertising? 

Mr. McCoy. No; I do not mean that. If you are going to refer 
to Wanamaker, I would mean for him a two-page advertismcnt that 
he would put into the New York papers. Now, do you mean to 
say that advertisers do not elaborate to a considerable extent ? 

Mr. Bloomingdale. At times they elaborate, certainly. 
^ Mr. McCoy. Now, why is it necessary for him to go into elabora- 
tion about a given article ? 

Mr. Bloomingdale. To attract attention. 

Mr. McCoy. Now, isn't it a fact that when he advertises an Inger- 
soU watch for 79 cents, that attention to that sale is attracted, not by 
his own advertising, but IngersoU's advertising ? 

Mr. Bloomingdale. Then you would have to assume that in this 
advertisement that the reference to the IngersoU watch of a single 
line is not elaborated at all. I do not assume that. 

Mr. McCoy. Is it not the very ordinary practice of advertisers of 
retail goods to put in a very small advertisement of a well-known 
article which has a trade-mark or name that has been advertised? 
^ Mr. Bloomingdale. Sometimes they put out a very large adver- 
tisement of the same thing. 

Mr. McCoy. Can you : produce, for instance, a very large adver- 
tisement of a retail dealer advertising such articles as Gillette safety 
razors, IngersoU watches. Kodaks and Kodak films? 

Mr. Bloomingdale. I think Kodaks and Kodak films are things 
that have not been cut in price. 

Mr. McCoy. I am only referring to a well-known line of articles, 
such as are represented by these men who head this list of names. 
Would it be your contention that the retailers, in advertising such a 
well-known article as the IngersoU watch and the Gillette razor, and 
things of that kiijd, do not advertise it with l^s display than they 
do an ordinary commercial article like silks, for instance ? 

Mr. Bloomingdale. I think at times the merchant gives such ar- 
ticles greater advertising than he would ordinary merchandise. 

Mr. McCoy. Can you produce instances of that kind in actual ad- 
vertising? 

Mr. Bloomingdale. I think so. 

Mr. McCoy. I should like to see them, if voucaja.send.themto us. 

Mr. Wells. I can produce them, if you want them — 200 of them. 

Mr. McCoy. I should just like to see some of them. Now, I 
noticed on an advertisement appearing in a New York paper — ^I 
think it was last Sunday — advertising a well-known article, in fact 
three or four of them — I do not remember just what they were, but 
the makes are well known, and down at the bottom was a statement 
that no mail orders would be received, no requests by mail, and no 
telephone orders would be received; that no C. O. D. orders would 
be sent out, and the customer could buy only one box, or one of the 
articles. What is the purpose of that ? 

Mr. Bloomingdale. The purpose of that is that perhaps there is a 
limited supply, and a customer coming to the store and finding the 
supply preempted by those who did not come, but had sent their or- 
ders by telephone or by mail, would be dissatisfied by having been 
broufflit down to. the store and fincUnir the supply gone. It is to give 
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preference to those who come there in person, to those who have 
taken the trouble to come to the store personally. 

Mr. McCoy. Is the purpose of it to induce customers to come into 
the store and buy other articles as well ? 

Mr. Bloomingdale. I believe that every retailer would very much 
prefer to have customers come into the store for their purchases, and 
I believe the customer who comes to the store is regarded with 
greater favor and gets greater consideration than the one who does 
not. 

Now, these questions with regard to the specific operations of these 
stores, if you will permit me to say so, I think Mr. Rothschild or 
Mr. Strauss can answer from personal information much more satis- 
factorily than I. I do not know that I could give the information 
as straight and to the point as tlfey would be able to give it, and inas- 
much as I know you want to get a picture of it gust as it is, I suggest 
that .thes.e questions of the actual working of the department store 
be asked of those gentlemen, who are engaged in that business and 
will be able to give you much more authoritative information than 
I can. 

Mr. McCoy. I think that is a good suggestion. 

Mr. Nelson. If by advertising one man gets a certain right in a 
certain article, to control it by advertising, no other man may have 
the right to sell it as he pleases, if it is all a matter of right by 
advertising. 

Mr. Bloomi^jgdale. I think the statements made this morning that 
these enterprises have found that the only way they can do business is 
through these distributing points in an admission that the proprietor 
himself is not able to market his merchandise and bring results, and 
that these stores are a necessary element in that marketing, and that 
they do as large a part in bringing his product before the people and 
supplying it to the people as he does by merely advertising it. 

Mr. McCoy. Mr. Bloomingdale, do you know of any instances in 
which there has been fraudulent advertising by the so-called cut-rate 
stores ? 

Mr. Bloomingdale. I do not think so. 

Mr. McCoy. Was there not a case or an arrest recently made in 
Newark, N. J., on account of violation of some statute of New Jersey? 

Mr. Bloomingdale. I think there was an arrest made in the State 
of New Jersey of a fly-by-night concern that had been advertising 
and claiming to have bankrupt stock for sale; a concern that opened 
and closed snortly afterwards. But my impression is that it was not 
an established business at all that was involved^ but simplj^ a concern 
which opened up a temporary business and put up sensational signs 
and used sensational advertisements. 

Me. McCoy. How about New York City? Have there not been 
some prosecutions in New York City for fraudulent advertising, if 
you please? 

Mr. Bloomingdale. There has been a law on the statute books in 
New York State for the last 10 years, and during that time I know of 
no prosecutions under it. 

Mr. McCoy. Do you know of any indictments under the law at all f 

Mr. Bloomingdale. I know of no indictments under that law. 

Mr, McCoy. Was not one of the Sie^el concerns at least investi- 
gated under this, or something of that kind ? 
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Mr. Bloomingdale. The Siegel concern is being investigated at the 
present moment by the Federal Government to see^ whether or not in 
their advertising they have violated the Federal statutes. 

Mr. McCJoY. What Federal statutes do you refer to ? 

Mr. Bloomingdale. Fraudulent use of the mails. 

Mr. McCoy. But not under the New York statutes ? 

Mr. Bloomingdale. I think not. 

Mr. McCoy". And with the exception of the one instance I refOTred 
to in New Jersey you do not know of any other case of prosecution 
of any of these, cases? 

Mr. Bloomingdale. I do not know of any other, and I think I have 
kept track of them. , 

Mr. MoBGAN. If I understood you, you admitted that if the mer- 
chants were made agents and did not purchase the goods- outrigh^, 
that then the manufacturer would have a right to nx the price at 
which they should sell? 

Mr. Bloomingdale. I said that in that case there would be some 
moral right on the part of the manufacturer to fix the price. 

Mr. Morgan. The public would suffer just as much that way as 
they would under the present conditions, would they not? 

Mr. Bloomingdale. I think the public would Jose the advantage of 
the cut price, but I was speaking then of the question of equities be« 
tween the retail dealer and the manufacturer. It is not fair for the 
manufacturer to set his price for the retailer if they assume all the 
risk of deterioration, the risk of bad debts, and the risk of merchah- 
dising. It may be that the exigencies of business will compel him tp 
sacrifice and raise more cash, and I say that in view of these things it 
would not be right on the part of the manufacturer to regulate con- 
ditions under which the retailer should sell those goods. 

Mr. Morgan. Now, these large department houses— why is it they 
are contending for this right to cut the price? Is that for the public 
good or because they can use that for their own advantage? 

Mr. Bloomingdale. It would be idle to say that there is no per- 
sonal interest in their taking the trouble to come down here and 
contend for this principle. In their business they have largely cut 
prices, but they also feel — and I would not mention that except I 
believe it is necessary to throw light on this question— we feel that 
the large retail merchants more nearly represent the general public — 
I will not say the large retail merchant— I will say the retail mer- 
chant more nearly represents the general public than any other in- 
dustry we have. We are the people that come in contact with th^ 
general public. But there is hardly an individual who has sufficient 
interest m a question of this kind to justify him in taking the time 
fl,nd trouble and expense, pro bono publico, to maintain a proposi- 
tion of this kind. The people who would come here in that way are 
publicists, people who take a general interest and are students of 
public affairs. But the man in the store has no particular motive 
in coming before you and arguing these questions, and we feel that 
we represent, more than anyone else, the common interest of the 
public in this question. 

Mr. Morgan. Now, most of the concerns you represent are really 
very large concerns, are they not? 

Mr. Bloomingdale. Yes. 

Mr. Morgan. How much eapital do they generally represent? 
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Mr. Bloominodaub. It runs into many millions. I think that per- 
haps the 18 firms belonging to this association probably represent an 
investment of seventy-nve or a hundred million dollars. 

Mr. Morgan. What were their average sales during the year? 

Mr.vlBLooMiKGfiiALE. I should say, on an average, $150,000,000. 

Mr. MoBOAN. For the 18 concerns? 

Mr. Bloomingdals. Yes. 

Mr. Mosgan. Are those all New York Citv concerns? 

Mr. Bloominodale. New York City and Brooklyn. 

Mr. Morgan. Those, of course, are practically all corporations? 

Mr. Bloomingdale. No; some of tnem are corporations and some 
of them are individual firms. 

Mr. Morgan. Now, you say they have an organization am6ng 
themselves? 

Mr. Bloominqdalb. Yes. 

Mr. Morgan. What kind of an organization is that? 

Mr. Bloomingdale. It is purely an organization to consider those 
thin^ that do not enter into the sale of merchandise. There is noth- 
ing m the organization that touches in the slightest degree the ques- 
tion of competition between them. It is in such questions as matters 
of legislation here, or in Albany, where they have a common interest 
and where, they get Jbog^ther for the pui^pose of rConsJdering*and dis- 
'cussinjg'anfl'plrefeendnff'a solid opposition or favor, as the case may 
be, to anv matter in which they are interested. 

Mr. Morqan. Those large concerns naturally tend to crowd out 
smaller concerns, do they not? 

Mr. Bloomingdale. I do not think the retail part of our city shows 
thatj for I think there is a very fair proportion of smaller concerns. 
I think in the retail district of New York there are as few vacancies 
as you will find anjrwhere. And I think the small store supplying its 
neighborhood has its function just as well as the larger store has. 
I do not think that it can be successfully maintained that the smaller 
stores are crowded out by the larger ones. 

Mr. Morgan. Those 18 concerns are all dry-goods concerns, are 
they? 

Mr. Bloomingdale. They are practically all department stores. 

Mr. Morgan. They all follow practically the same methods of busi- 
ness, do they not? 
* Mr.,BL003fiNGpALE. In a general way; yes. 

Mr. Morgan. Now, what is the real purpose for which they are 
contending? Why do they want this privilege of cutting prices of 
manufactured articles? 

Mr. Bloomingdale. Their purpose is that they believe that it is to 
their advantage to be free in the fixing of prices of merchandise that 
they have for sale; that while sometimes the profits on special mer- 
chandise may be larger, they think that it is an attraction to the 
public sometimes to mark them down. They frequently do that as an 
inducement to bring people into the store, and in the handling of a 
stock of merchandise made up of a great variety of articles they be- 
lieve that they ought to be free to fix the prices for the general bene- 
fit of the entire enterprise, and not be obliged to maintain particular 
prices on special articles. 
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Mr. Morgan. There are only a few articles on which there ih an 
attempt made to fix prices? 

Mr. Bloomingdale. No; there are very many. 

Mr. Morgan. What is the proportion of those articles? 

Mr. Bloomingdale. I could not begin to tell you, but there are 
hundreds of them. 

Mr. Morgan* Suppose there are hundreds. Take a big store like 
the one you represent, how many articles do they have in that store? 

Mr. Bloomingdale. I could not begin to tell you. 

Mr. Morgan. There are thousands, aren't there, so that these ar- 
ticles really iorm a. very small proportion? 

Mr. Bloomingdale. They represent a very large percentage. If 
you called proprietary articles only those that are advertised, you 
fall very far short of recognizing all proprietary articles. There 
are a great many things that are purely proprietary articles that 
are not advertised articles. Much of the merchandise we have comes 
under the name of the manufacturer. That may not be a factor in 
the marketing of the article, but to a certain extent it is a proprietary 
article, and if this measure were incorporated into law, it would be 
just as possible for a man who makes muslin cloth, or the man that 
sells anything on which he may put his name, to restrict the price at 
which it shall be sold. 

Mr. Nelson. What is the tendency, if you have noticed it, toward 
increasing proprietary articles? Is it increasing or not? 

Mr. Bloomingdale. I am not able to answer that. 

Mr. Nelson. Let me ask you this question, then : If the law gave 
the manufacturer of the proprietary article the right to fix its own 
price to the consumer, would there not be a very great tendency to 
increase the number of proprietary articles? 

Mr. Bloomingdale. I think that would be the inevitable result. 
After the market had been established that restriction would not be 
of any very great avail, because, having made the market, he could 
advance his price without regard to the market or the retailer. 

Mr. Volstead. If the producer could fix the retail price, would 
that not greatly facilitate agreements between the producers to also 
fix the wholesale price ? 

Mr. Bloomingdale. I think that each producer would probably 
fix his wholesale price according to the success he had in introducing 
his article. 

Mr. Volstead. If he could fix the retail price it would have a 
tendency to fix the wholesale price, would it not? 

Mr. Bloomingdale. If he could fix the retail price, of course it 
would be easy to fix the price to the wholesaler. 

Mr. -Volstead. If, on the other hand, there is competition in the 
sale at retail, that would necessarily force him to base his wholesale 
price somewhat with reference to the retail price ? 

Mr. Bloomingdale. The main purpose of the producer of the pro- 
prietary article, after first having advertised his article so as to 
create a demand for it, is to leave enough margin to induce the re- 
tailer to add the thing to his stock. If this advertising is extensive 
enough to create a demand, tha retailer has got to take the thing in 
whether he feels like dealing in it or not, because we have to handle 
the things the consumer asks for. 
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Mr. Nelson. In these proprietary articles, is the chief element 
advertising, or is it some superior excellence in the article itself? 

Mr. Bloomingdale: It is purely advertising. 

Mr. McCoy. I want to ask one more question, and then I am through. 
You claim that the retailer ought to be able to make any price on 
these goods that he sees fit to, because he takes all the risk. Now, I 
Want to call your attention to H. R. 13304, introduced by Mr. Ste- 
vens of New Hampshire, found at page 385 of this print of bills, and 
immediately before the sectional paragraph there lettered "D," in 
which after going into detailed provisions, practically forces the 
manufacturer who has sold with a retail -price agreement, to take 
back the goods. 

Mr. Bloomingdale. No ; it simply give him the privilege of taking 
back the goods. 

Mr. McCoy. It give him the privilege ? 

Mr. Bloomingdale. Yes. 

Mr. McCoy. And if he does not exercise the privilege, then thei 
man who has bought with the retail agreement, can sell them at any 
price he pleases? 

Mr. Bloomingdale. No; only in the event of his discontinuing 
business, or going into the hands of a receiver. 

Mr. McCoy. On, yes, I see ; that is farther on here. 

Mr. Bl6omingdale. There is nothing to compel the manufacturer 
to exercise the option, and the dealer can not call upon him to ex- 
exercise it except under these two contingencies. 

Mr. McCoy. Yes ; I guess that you are right about that. 

Mr. Bloomingdale. He could not get rid of it in any way, he could 
not realize on that stock at all; he could not go to his banker and 
borrow anythingon it as security. 

Mr. Morgan. iVould you be willing for this arrangement, if the 
merchant bought these goods and then could not dispose of them, 
that he would make the manufacturer agree to take them back and 
give him what he paid for them, or if he did not do that, then give 
the retail merchant the right to sell them at any price? 

Mr. BijOOmingdale. The weak point in that would be that you 
could bankrupt the proprietor, if a man should engage in business 
and hold his merchandise until the market was pretty weir saturated 
with it. And then there are dull times when they would all come 
back at once, and that would be the same as going to the merchant 
and asking him to take up all of his obligations at one time. I do 
not think it "would be possible for him, anyway, to make an agree- 
ment to take in all the goods. 

Mr. Morgan. Then he would have to give the merchant the right 
to sell at any price he wished. 

Mr. Bloomingdale. Then you might have two merchants along- 
side of each other, one of whom had the right to cut the price and 
the other did not, and of course the one who did not have the right 
could not sell his article. 

Mr. Morgan. Ordinarily a business man would try, in good faith, 
to carry out his contract agreement. It would only be in the excep- 
tional cases that he would want to cut prices. 

Mr. Bloomingdale. I do not think that would work in practice. 
I do not think it could be carried out successfully. 

Mr. Strauss would like to address you now. 
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STATEMENT OF PEECY STRAXTSS, REPRESENTING MACY & CO., OF 

NEW YORK CITY. 

Mr. Strauss. I come here as the representative of the Retail Dry 
Goods Association. My firm is R. H. Macy & Co., of New York 
Oity. I stand for the principle for which my firm has contended 
for for about V6 years; that is, to be permitted to pursue its business 
legitimately, unhampered by those whose interests are claimed to 
be antagonistic to mine. 

. I believe that one of the great requirements of present-day com- 
merce is to reduce the cost of distribution as much as possible. I 
believe that is one purpose that we should all try to accomplish; 
that the increase in price between the producer and the consumer 
should be as little as possible. Up to the present time the agencies 
which seem to have been most successful in producing that result 
have been department stores and mail-order houses, because of econo- 
mies in both directions. By saving in labor and buying in large 
quantities they have succeeded in reducing the cost of doing busi- 
ness very materially. 

My firm is one of the first to stand up against the attempt of the 
producer to regulate retail prices without regard to the desire of 
the distributer to reduce that price to the consumer. The first at- 
tempt, I believe, was made by the publishers of books. We had 
been selling books for some years at 98 cents; they were supposed 
to be published at $1.50, were generally sold at $1.08, and we sold 
them for 98 cents. Our reason was that we sold entirely for cash, 
and having no accounts we claimed the right to give our customers 
practically the cash discount. 

The book publishers came back at us and asked us to raise the 
price to $1.08. We refused. Disobedience to the dictates of organ- 
ized publishers and book sellers led to our being sued under the 
copyright law. This litigation lasted for 11 years, and finally re- 
sulted in the declaration of the Supreme Court that we were strictly 
within our rights in disposing of merchandise that we bought at 9r 
profit satisfactory to us. Our success and that of others in selling 
merchandise at prices at which we saw fit has led the defeated liti- 
gants to come to Congress and ask more privileges that the courts 
have declared to be contrary to public policy. That is why you 

gentlemen are asked to enact this legislation allowing them to fix 
. le prices at retail. I have gone rather carefully over the testimony 
of those who have been here — — 

Mr. Floyd (interposing). What Supreme Court decision was 
that? Will you give us the decision? 

Mr. Strauss. There are two of them — the Bobbs, Merrill Co. v, 
Strauss (210 U. S.) ; and Strauss v. American Publishers' Asso- 
ciation. That decision was by the Supreme Court on December 
1, 1913. The Bobbs- Merrill case, I may say, is the foundation case 
of all subsequent decisions of the United States Supreme Court, 
which resulted in the denial of the right on the part of the producer' 
to control in the hands of the ultimate purchasers the retail price 
of the article produced. 

Mr. Nelson. In that book case, did the publishers attempt to fix 
the price of books for schools, also, to the retailer? 
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Mr. Strauss. That is a different organization. That was at- 
tempted, but we were not interested in that. 

Mr. Nelson. The books you mention were novels and things of that 
kind, were they not? 

Mr. Strauss., We dealt in all kinds of books, but it was on account 
of the copyright that they brought this action against us. 

Mr. Nelson. Did the publishers attempt to fix the price of school 
books? 

Mr. Wells. There was an organization that did that, but it did not 
come under the control of the organization with which we were 
dealing. 

Mr. Nelson. To your own knowledge, do you know whether that 
was so? 

Mr. Strauss. I understand.it was so. I may say that it was not 
only school books, with which we were not affected, but Bibles, which 
certainly were not copyrighted, and books of Shakespeare and Dick- 
ens, which were not copyrighted books. The beginning of the war 
was when we reduced the price of a novel which had been copyrighted 
in 1835. An introductory remark had been prepared by some noted 
man and the book was to be sold for $1.40, and we sold it for $1.24 
and thereupon the war was declared. The result was that we were 
blacklisted by the publishers of all copyrighted books, and the deal- 
ers at wholesale and retail were warned not to furnish R. H. Macy & 
Co. with books of any kind. We were thus deprived of purchasing 
books all over the United States, and the result of that was we had 
to purchase through small dealers, and when the association found 
that .out they put these small dealers on the blacklist, and eventually 
drove them out of business. 

Mr. Neijson. To what extent did the publishers' association control 
the dealers in books? 

Mr. Strauss. The publishers' association is an association of pub- 
lishers which organized what was called the Retail Book Dealers' 
Association. These associations worked together harmoniously for 
the purpose of establishing and fixing prices. They controlled on the 
one side about 75 per cent of all the publishers in the United States 
and on the other side between 80 and 90 per cent of all the retail deal- 
ers in books. I am speaking now not from assumption, but from the 
proofs produced in court and found by the court. 

Mr. Graham. Was that because of the restrictions that arose 
through combinations? 

Mr. Strauss. Through combinations, through the association for 
the benefit of the members of the combinations, to protect prices. 

I want to refer now to the attack that has been made by some who 
have come down here, and I wish to read from page 714 of the hear- 
ing, on February 17 of this year, before this committee: 

It has been common practice for dealers to seU weU-known articles at prices 
sometimes below cost, and to use them as leaders to attract prospective buyers 
to their fraudulent bargain counters, where, upon the strength of the reduced 
price of the leader, they succeed in selling them something that repays them 
several times the amount they lost on the leader. 

My own firm seldom, if ever — with the exception of books — ^uses 
these restricted-price articles for advertising purposes. We sell them 
at prices which gives a satisfactory profit, but we do not use them for 
advertising purposes, and I want strongly to resent the insinuations 
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of that kind, because I believe we are usually picked out as shining 
marks among the price cutters. 

Mr. McCoy. Nobody has mentioned your firm, Mr. Strauss. 
Mr. Strauss. No; but I am perfectly willing to defend the attack 
in this matter. 

Now, in distribution there are usually three parties. There are 
always three parties, except by the introduction of another unneces- 
sary one. They are the manufacturer, the distributor, and the con- 
sumer. By the cutting of prices and the increasing of sales thereby 
the manufacturer is certainly not harmed, but he gets his profit out 
of his sale to the wholesaler. The consumer can not be harmed be-, 
cause he gets his merchandise at a lower price. We are the third 
party, and we come here and we ask you not to restrict the prices. 
The three parties are represented, and there can not be any harm at 
all by this so-called cutting of prices. 

Mr. Nelson. Have you ever noticed any proprietary business being 
conserved by the cutting of prices? 

Mr. Strauss. No ; I have not. The IngersoU watch is one article, 
a copyrighted article on which I believe the price has been cut for 
years. I do not think it has been injured by any cutting of the price. 
. Mr. Nelson. You know of no business which has a copyrighted ar- 
ticle, which has been demoralized because of any cutting of prices, do 
you? 

Mr. Strauss. Absolutely none. I have heard it mentioned that 
they would be hurt, but I have never heard of anyone b^ing hurt by 
such prices. For instance, Lyon's tooth powder and listerine have 
been sold for years at cut prices, and there has been no attempt by 
the owners of these articles to regulate prices. They seem to be per- 
fectly content to take advantage of all the advertising that the dealers 
give them. The public gets the benefit of these prices, and the dealer 
seems to be satisfied with them. There is no antagonism between the 
department store and the small local dealer. Each has his own 
function and the former in almost every case has developed from the 
latter. For even the small or large local dealer there are certain 
functions which no central store can perform. In New York the 
small stores, I am informed^ are increasing in number, and districts 
are growing up around the city, small communities which those stores 
serve. All of the large stores in New York, without exception, have 
grown originally from small stores. Some have come from other 
cities where they have gpown to considerable size, but all the large 
stores in New York City started originally as small stores. My own 
store started in 1858 on Fourteenth Street, when we had only one 
room. 

Mr. McCoy. Now, take it right in the case you mention, like Lyon's 
tooth powder, listerine, etc. Have you had any experience as to 
whether or not it is hard to get those things in these small stores 
that you speak about throughout the city? 

Mr. Strauss. I really never tried. I should not think it would 
be, because I think they get the same price as we do. " 

Mr. McCoy. I was not referring so much to drug stores in that con- 
nection, but to concerns like Riker Hegeman. Isn't the necessary 
effect, if they are cutting prices on these goods after the prices have 
been fixed, they are selling at these very low prices to make busi- 
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ness come to them and away from these little stores. So that while 
you can buj tooth powder in a little drug store up on Seventh 
Avenue, it is 20 to 1 that 50 people, wanting 60 different kinds of 
tooth powder, would not be satisfied at these little stores. 

Mr. Strauss. I think to a certain extent all commerce is a conflict 
between stores, whether in proprietary articles, or other articles. 

Mr. McCoy. Yes, that is so; and nobody can stop it, that I can see. 
But suppose Lyon's tooth powder, and all the other kinds of tooth 
powder, had a fixed resale price which could be upheld legally. 
Would not that fact make it possible to go away up on Two hun- 
dred and seventeeth or Two hundred and sixteenth Street in New 
York, away from any place — away from where Riker Hegeman 
has a store — and get that article when you wanted it? Of course, 
that man could afford to carry it, knowing that nobody else could 
sell it for less than he could. 

Mr. Strauss. Yes; but I am not taking the side entirely of the 
small retail store. He is only one of the elements. There is a fixed 
price on Lyon's tooth powder, and there is one on listerine. It is 
printed right on the box, but nobody expects — possibly at out-of-the- 
town places they might get that price — Ibut generally nobody expects 
it to be sold at that exact price. My contention is simply this, that if you 
could establish a level of price all over the country, without regard 
to anybody, you might succeed in getting your Lyon's tooth powder, 
and listerine, and so on, distributed through a lot of country stores, 
but vbu would not accomplish the greatest good for the greatest 
number. Our contention is that those organizations which, through 
development of modern commerce, have been able to reduce the cost 
of doing business should not be hampered in getting their share of 
business simply in order to satisfy a few manufacturers and a few 
dealers. In the long run the manufacturer is not going to suffer. He 
is going to sell more goods, but the small, inefficient dealers are going 
to fall out. 

Mr. McCoy. Right there. I was not so much concerned, for the 
moment, with the consumer as I was with the condition of the retail 
stores, not only in large cities, but throughout the United States. 
Of course, the lower price in the case of the mail-order house is an 
analogous question. Now, then, if the consumer in the city goes to 
the big drug store, because he can get lower prices, and if the people 
throughout the United States in the smaller towns of the country all 
go to the mail-order house, because they can get ffoods cheaper, what 
becomes of the retailer of small-financial ability f 

Mr. Strauss. I should say he either wakes up or goes to sleep. 

Mr. McCoy. He goes permanently to sleep, doesn't he ? 

Mr. Strauss. If he is inefficient he does ; yes. The inefficient retail 
dealer ought never to have been in business at all. 

Mr. McCoy. Suppose you took the dealer a couple of hundred 
miles from Chicago in a small town of 500 inhabitants, will he not 
be put to sleep by the mail-order house in Chicago if there is any 
competition? 

Mr. Strauss. Absolutely no; because there are many things that 
the mail-order houses can not provide — ^things that they can not 
provide at any less than he can; but those things they can provide 
at the best price, I think, they will provide. 
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Mr. Nelson. Will you name any article of merchandise that mail- 
order houses do not handle? 

Mr. STRATjsSi All sorts of perishable articles. There are certain 
requirements of local stores which they meet and which mail-order 
houses can not meet at all. For instance, if a man needs an article 
of wearing apparel he can not write to the mail-order house and 
wait for it. He goes to the local store and gets it, and the small 
merchant will be able to compete with the larger house when he 
eliminates his inefficient neighbor. 

Mr. Nelson. Will he be able to compete with the mail-order house 
on those articles that the mail-order house handles? 

Mr. Strauss. I am not able to say about that, because I have lived 
in the city most of the time, and I can simply judge from what I 
have seen. The smaller s^iore in the city does live and does prosper 
right next to the big store. We have no antagonism to the small 
store whatever ; they both serve their purpose. 

Mr. Volstead. The small stores that survive are largely grocery 
stores, aren't they? 

Mr. Strauss. No; you will find lots of small stores in New York 
that cater to neighborhood trade. 

Mr. Floyd. Let me ask you this question: If there is a retail 
dealer who is handling 100 articles, or 50 articles, that are handled 
by the mail-order house, and the mail-order house is cutting prices ia 
order to make a profit, and you tie the hands of the retail dealer so 
that he can not cut prices and compete, will not that tend very 
strongly to drive him out of business more than any competition 
you speak of against him ? 

Mr. Strauss. I think most assuredly if he can not compete he 
must be driven out of business. He will be able to compete if he is 
given a free hand. Of course, the inefficient will have to drop out 
always. 

Mr. Floyd. If the manufacturer is given the privilege of fixing 
the price and you lower that particular price 10 cents, or 2 cents, 
or anything below that price, it will induce the purchaser to send to 
the mail-order house to buy it, and will not that tend more effectu- 
ally to drive him out of business than any competition you could set 
up against him ? , 

Mr. Strauss. I think so. That is the worst point of the competi- 
tion. But it seems to me that to a certain extent we are wasting 
sympathy on the small dealers trying to bolster up the inefficient. 
The efficient dealer does not require any help. 

Mr. McCoy. Do you reckon that the conditions of getting what you 
want is of any advantage to the consumer — getting it conveniently 
and quickly? 

Mr. Strauss. Do I reckon that it is an advantage? 

Mr. McCoy. That it is an economic advantage for the consumer to 
be able to get it conveniently? 

Mr. Strauss. Most anything that he wants, I suppose, it is an 
economy to him to get easily. 

Mr. McCoy. I mean the advantage to him of getting it efficiently 
and quickly. Is that an advantage to the consumer? 

Mr. Strauss. I think so, without any question. 
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Mr. McCoy. Then if you centralize the retail trade largely in the 
big stores or mail-order houses^ do you not deprive the consumer of 
that which you admit is an economic advantage to him? 

Mr. Strauss. But my contention is that you will not better it, ex- 
cept within this limitation. I do not think you will ever center it in 
certain articles. There is a certain function which these small stores 
must perform. 

Mr. McCoy. Take it on articles of food, which the manufacturer 
might want to sell at a fixed retail price. 

Mr. Strauss. For instance, what ? 

Mr. McCoy. I do not know that I know of any just now — ^the 
Washburn-Crosby flour, for instance. I do not know whether they 
fix a retail price on that: 

Mr. Strauss. No ; I do not think they do. 

Mr. McCoy. How about the breakfast foods? 

Mr. Strauss. No; they have tried to do that, but Have never suc- 
ceeded. 

Mr. McCoy. You say they have not succeeded. Now, then, sup- 
pose I wanted to get Smith's com flakes, and I lived in some inacces- 
sible part of the city or out in the country, and I should go to the little 
store. I could not get them. Why? Because it can not afford to 
carry them? 

Mr. Strauss. He can afford to carry it, simply because there are a 
certain number of people in his neighborhood willing to pay 10 per 
cent more for being able to get them immediately. 

Mr. McCoy. You just give him that advantage? 

Mr. Strauss. I do not give him anv advantage. I do not claim 
any particular advantage, except the advantage or natural conditions. 
There is a definite function for the small dealer, no matter how large 
the department stores or mail-order houses may grow. As a matter 
of fact, the genertil store more nearly competes with him than does 
the department store or mail-order house. For instance, in New 
York there are chains of grocery stores. They go right into a neigh- 
borhood, and to a certain extent they do a neighborhood business^ and 
everybody in that neighborhood has the benefit because they can buy 
merchandise cheaper. 

Mr. McCoy. It provides a neighborhood store all over the city? 

Mr. Strauss. Yes ; and if they are able to provide stores in all the 
neighborhoods I suppose the small man will have to go by the board. 

I merely want to make one point more, and that is that legislation 
of the kind asked for does not benefit the consumer and does not 
benefit the distributor, and the benefits which it may give to the 
manufacturer it gives to him by merely fastening on him the ele- 
ments of monopoly, which, I think, are extremely dangerous. If the 
manufacturer of any article is able to create a demand for it — ^sup- 
pose, for instance, Armour's ham. Armour makes what is called the 
"Red Star ham," and under this bill if he were able to advertise 
that largely and restrict the price on it, he could create a demand for 
Armour s ham and absolutely prevent anybody else from coming in, 
because he can control the source of supply and method of distribu- 
tion, and I think it would force a monopoly almost impossible to 
overcome. I do not think there is any danger in safety razors, or 
things of that kind, because if he can not buy the safety, razor, he 
can buy the ordinary kind. 
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Mr. McCoy. If there was any danger in the safety razor it would 
not be sold. 

Mr. Strauss. I think the danger is in having it include many ar- 
ticles which are in common use and in which a monopoly might be 
established. 

Mr. McCoy. There was a Mr. Garst, I think his name was, yester- 
day, who was contending for the right to fix a retail price on a porch 
shade. He said that all he was contending for was the right to say 
at what price his " name " should be sold. He said, " If they will 
take my name oflf of that porch shade, I do not care at what price 
they sell it." Do you think there is anything in that contention? 

Mr. Strauss. They do not all feel that way, because I know at 
different times different people have tried to compel us to uphold the 
selling price — ^not of their name — and we have taken the name off and 
that would make them particularly angry. In a patent case we were 
charged with that very thing. 

Mr. Wells. That was considered the crime — ^removing the name 
from the bottle. 

Mr. McCoy. What is the relative cost, if you can' estimate it at all, 
of doing business in a large way, such as your concern does it in 
the heart of the retail district — we will say m New York City — and 
away from the big centers ? Have you any figures on that ? 

Mr. Strauss. No. I suppose I could guess just as well as you 
could on that, but I could not give you any distinct figures. The 
cost of doing business varies considerably, even as between stores of 
like nature, and in the city of New York, within the past two years, 
we have seen a good many failures in department stores. I do not 
think the department stores, however, should come here to ask for 
special legislation to improve their present condition. 

Mr. Nelson. Can the department stores sell goods at less profit per 
item than the small ordinary retail store? 

Mr. Strauss. I think they can without any question. 

Mr. Nelson. It has been contended here that the cost of distribut- 
ing goods by the mail-order house and the department store was 
larger than in the ordinary store, the ordinary small retail store. 
What have you to say about that? 

Mr. Strauss. I can tell you simply this: Take the item, for in- 
stance, of rent. The large store estimates 2^ to 3 per cent for rent. 
Now, no small store can begin to do business on that basis. And 
in buying such things as Gillette safety razors, IngersoU watches, 
etc., we will save from 25 to 30 per cent over the smaller store. When 
bicycles were all the rage, for instance, and were selling for $125, we 
entered into the manufacture of bicycles, and we turned out a bicycle 
in every way as good as the standard bicycle and sold it for $29.74 
and made a good, satisfactory profit. 

Mr. Nelson. Isn't your ability to sell cheaper than the retailer 
due to the fact that you buy in very large quantities and get a better 
price? 

Mr. Strauss. In part. There are economies all along the line, 
economies in management, economies in delivery, economies in adver- 
tising; and, also, one department helps the other. In a store which 
has 90 to 100 departments, it is not the actual profits made by the in- 
dividual department that counts, it is, to a certain extent, how much 
that department helps the whole store. For instance, there are many 
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•stores in New York City that have restaurants, and I think a few of 
them have restaurants that actually pay. But it is an advantage to 
the customers to be able to take their meals there and continue their 
purchases after lunch. They consider that as advertising, and in 
that way this department helps the others. 

It has been contended here that in order to make up for the very 
small profits which they make on the articles on which they cut the 
price, the department stores increase prices on other things. But 
that is obviously not true, because the small neighborhood store 
would certainly undersell them if they did. 

Mr. Nelson. What influence on your per cent of profits has the 
parcel-post law made? 

Mr. Strauss. I could not tell you that. We are looking into the 
parcel-post matter now. The parcel post, to a very large extent, is 
not helping us as much as it might, owing to the inherent difficulty in 
conducting a new business such as this has taken over just now. 

Mr. Nelson. You mean that you have increased your business so 
much now? 

Mr: Strauss. No ; they have increased their business so much, and 
they are not able to handle it — ^the Post Office Department, I mean. 
During the late blizzard in New York our automobiles were tied up, 
and we sent out everything that we could by parcel post. Those 
packages that went out paid we heard nothing lurther about, and I 
suppose they were received in good condition. But the merchandise 
that we sent C. O. D. — of course there was a certain proportion of it 
that was not accepted by the customers, and what came back to us for 
that reason came back in such condition that it was absolutely un- 
salable. So, to a certain extent, we are not able to use the parcel 
post, but I think those things will be overcome in time. 

Mr Volstead. Are you using it now, to a certain extent? 

Mr. Strauss. We are using it now, to a considerable extent, but I 
can not tell you just how much. Still, we are doing an express busi- 
ness very largely. It is very hard to overcome the prejudice among 
-those who have the handling of that business. They have a preju- 
dice against the mails in fivor of the express companies; so not 
through any dishonest intention on their part at all. It is merely 
'that they feel that the post office is not able to handle the merchan- 
dise as well as the express company. 

Mr. Volstead. Do your stores sell to the retail trade? 

Mr. Strauss. No; only to the consumer. 

The Chairman. We will take a recess at this point for 30 minutes. 

after rbcess. 

The committee reassembled pursuant to the taking of recess. 
The Chairman. We will hear first this afternoon from Mr. Park- 
man and Mr. Brock, of Boston. You may proceed, Mr. Parkman. 

.STATEMENT OF MB. HENET PABE3KAN, TSEASUBEB OF THE 
FBOVIDENT INSTITUTION FOB SAVINGS IN THE TOWN OF 
BOSTON. 

Mr. Parkman. Mr. Chairman and gentlemen of the committee, 
my name is Henry Parkman ; I am treasurer and executive officer 
of the Provident Institution for Savings in the Town of Boston. 
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We are very proud of the last part of that title, because it was 
founded before Boston became a city, in 1816, and it is the oldest 
incorporated mutual savings bank in the United States. 

I am here with my friend Mr. Brock, of the Home Savings Bank 
of Boston, as a committee here representing the 193 mutual savings 
banks of Massachusetts, assuming that this committee, in its final 
draft will amend the tentative bill No. 3, which is now before the 
committee, and I assume from the fact that it is described as a tenta- 
tive bill, that it is the desire of the committee to receive suggestions, 
and it is their desire to right the wrongs, which I would agree to. as 
much as anybody, not to interfere with well-established institutions 
which are not doing any wrong. . 

I understand that there have already been hearings before the 
committee with regard to mutual savings banks, and therefore I will 
not go into the question in detail at all as to what a mutual savings 
bank is and how it is distinguished from the other savings banks, 
except to say that the mutual savings banks are purely charitable 
institutions. They have no stock, no shares, as a great manv of the 
savings banks which have been founded in the West have had. A 
great many of those institutions have stock and are a money-making 
institution for somebody, but the only money making of these mutual 
savings banks is for the depositors themselves — ^that is, the people 
who put their money into the savings banks. There are no share- 
holders to take our money. 

All moneys after the Semiannual dividends are declared on the pass 
books, if there is sufficient to declare dividends, go either to the guar- 
antee fund or for extra dividends to the depositors, when there are 
enough funds to do that. I want to bring that home to you as strongly 
as I can, that these are charitable institutions for the benefit of the 
wage earners, the laboring classes, and that class of people in the com- 
munity who can not take care of their money as well as those who are 
more thoroughly acquainted with financial matters. 

If I may read from the little pamphlet which we give with all our 
pa^s books, and which is sent to every person who desires to make a 
deposit, I think this will show you our object as clearly as anything 
else can. It says : 

This institution was incorporated December 13, 1816, and the charitable object 
of its founders and its present design is to afford to those who are desirous of 
saving their money, and who have not acquired sufficient to enable 'them to avail 
themselves of the usual modes of safe investment, the means of employing 
their money to advantage, without running the risk of losing it, as they are 
too frequently exposed to do, by lending it to individuals. It is intended to 
encourage the industrious and prudent and to induce those who have not hith- 
erto been such to lessen their unnecessary expenses, and to save and lay by 
something for a period of life when they will be less able to earn a support. 

The trustees will take no emolument or pay for their service, having under- 
taken It solely to promote the interest of the class of persons above described 
who may deposit their money with the institution. 

The trustees will perha»ps correspond somewhat with the directors 
of other banks. They will ta;ke no pay for their services, having 
undertaken to take care of the interests of the persons above described. 

By the laws of Massachusetts no one can maice a deposit in a mutual 
savings bank of over $1,000. This can accumulate, by the addition 
of dividends, up to $2,000, but beyond that sum no person can have 
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a deposit in any one savings bank. My friend, Mr. Brock, will give 
you some statistics on that subject. 

The Congress of the United States has already recognized the fact 
that these mutual savings banks are charitable institutions by incor- 
porating them by special name with other charitable institutions — 
Knights or Pythias and such organizations — in the income-tax bill 
and exempting them from the payment of any tax on the income 
which they receive and which is distributed to their depositors. So 
that, as I say. Congress having already recognized the fact that these 
are charitable institutions, we come to you and ask that you also rec- 
ognize that fact more especially in bill No. 3, which is before your 
committee, and in lines 14, 15, 16, 17, and 18, on page 2 of that bill, in 
the second section of bill No. 3, where it says : 

And a private banker and a person who is a director in any State bank or 
trust company, not operating under the provisions of the said act, shall not be 
eligible to be a director in any bank or banking association or trust company 
operating under the provisions of the aforesaid act. 

So, Mr. Chairman, we ask you to adopt an amendment which will 
be suggested later by Mr. Brock. We ask vou to do that because of 
the fact that the trustees of the savings banks and the boards of 
investment, who invest the funds in the securities in which they are 
allowed to invest by the different States, try to be selected from per- 
sons having financial knowledge, and therefore a great many of 
them are alreadv directors in national banks or directors in trust 
companies. Sucn persons, with their financial knowledge, are most 
valuable members of our boards of trustees and boards of investment, 
and therefore it would hurt the mutual savings very much if by any 
act of Congress we should be deprived of their services, which are 
voluntary services, charitable services, giving to the institution as 
they would give to a hospital or any other generally recognized 
charitable institution. We would lose very much if we were de- 
prived of the services of such persons. 

Mr. Volstead. Do you believe that would be true in the large 
cities? 

Mr. Parkman. I think it would be true in the large cities as well 
as in the small places. 

Mr. Volstead. We amended the banking and currency act so as 
to allow national banks to loan money on real estate, and is it not 
true that with that amendment the savings banks are, in a measure 
at least, competing with the national banks in reference to that class 
of loans, and would it be the proper thing to have an ofiicer or direc- 
tor in one institutipn who is also an officer or director in another, 
when there might be a temptation to play one against the other ? 

Mr. Parkman. I think the practice is, generally, that there should 
be one or two men on the saving-banks boards who are especially ac- 
quainted with real estate. They might also be in the national-bank 
boards, but I will say as at first organized I should not fear the com- 
petition of national banks in relation to mortgages, but because as 
at present constituted they do not know so much as the savings banks 
do, which have had so many long years' experience as to what is safe 
to take. 
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Mr. Volstead. I think one thing which has been in the minds of 
those who drew these bills is to prevent men from serving two mas- 
ters, as we sometimes use the expression. 

Do you not believe that that policy ought to be embodied in some 
form in the law? Would you suggest any other way by which we 
might prevent one person from acting in a double capacity where his 
interests might be greater in one than in another bank? 

Mr. Parkman. Of course I understand it is the desire or the pur- 
pose of the legislation to prevent one man from serving two masters, 
but I want to call your attention to the fact that in the history oi 
the savings banks oi Massachusetts, with which I have been familiar 
for the past 30 years, I have never heard, so far as the character of 
the gentlemen who are connected with the savings banks are con- 
cerned, any suggestion in the public or private prints » 

Mr. Volstead (interposing) . But is it not true that there has prac- 
tically been no competition, because they could not invest in the same 
kind of securities? 

Mr. Parkman. There has been great competition with the savings 
banks with regard to mortgages, between trust companies, who have 
been allowed to take them. There has been some competition for a 
long time, but I have never heard of any case in any of the hearings 
before the Legislature of Massachusetts in which the integrity of the 
trustees of a savings bank, who may have also been connected with 
the other banks, has been called into question. 

Mr. Volstead. Do the savings banks keep deposits in the national 
banks ? 

Mr. Parkman. Yes, sir ; they have to keep a deposit in the national 
banks, of course, to meet the current payments which may be called 
for day by day. The total amount of the deposits of the savings 
banks of Massachusetts in the national banks and trust companies 
of Massachusetts, according to the latest statistics, is only 1.36 per 
cent of their total investments. That is only what they keep for 
their running calls, which they have to use from time to time. The 
habit of the Massachusetts savings banks is to pay on demand. We 
are allowed a 90-day call, but it is the habit of the Massachusetts 
savings banks to pay on call, and therefore a certain amount of cash 
has to be kept in the till, and also in the national banks, where it can 
be had readily to meet that call, but that is only 1.3 per cent of the 
total deposits. 

Mr. Volstead. Of course, where a savings bank and a national 
bank have a common director, or several common directors, the 
chances are that the deposits will be made in that particular national 
bank ; is that not true ? 

Mr. Parkman. Yes, sir; there would be a chance of that kind, of 
course. I want to meet that question perfectly fairly, but, as I say, 
I do not know of any case where it has been abused. 

In Massachusetts the savings banks have been allowed to invest 
in bank stocks, and therefore their deposits are very largely kept in 
the banks where they own stock themselves, because that is for their 
advantage. But interest is paid on these deposits. 

Mr. McCoy. It has been suggested, Mr. Parkman, that an abuse 
might exist in having a common directorate in the way of giving 
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undue preference to certain securities — to the purchase of certain se- 
curities which the saving banks are allowed to invest in. 

Mr. Parkman. I can not say that I have noticed anything of that 
kind in my experience, and I have not known of it in any other bank. 
The securities in which the savings banks are allowed to invest are 
pretty firmly fixed by law ; that is, as to what we can invest in. The 
bank commissioner of Massachusetts sends out every year a little 
pamphlet showing what railroad or municipal bonds and what other 
securities are allowed by the law of Massachusetts, and the number 
of those is very limited. 

Mr. McCoy. And those are never, I take it, securities which are 
involved in any flotation scheme ? 

Mr. Parkman. No; they are all, generally, first mortgages and 
railroads, but nothing of the kind to which you refer. 

One of the features is that they must have paid the dividends on 
•their stock for 10 years at the rate of 4 per cent before we are allowed 
to invest in any of the bonds. 

Mr. Volstead. Are you allowed to invest in any stock except bank 
stock ? 

Mr. Parkman. No, sir; that is all. That is somewhat historical, 
if you may say so, because that comes down to the early days of the 
institution of savings banks. I think Massachusetts is tne ckdj State 
which has allowed tnem to do so. 

Mr. Volstead. Have you any record of losses in those savings 
banks ? 

Mr. Parkman. Of what? 

Mr. Volstead. Of losses that have occurred. 

Mr. Parkman. I think that can be furnished. You mean on any 
special line of securities ? 

Mr. Volstead. Yes. 

Mr. Parkman. It can be furnished very readily. It will take a 
little time to make it up, but I will be glad to have it furnished 
to you. 

Mr. Mitchell. Your chief argument is against this proposition, 
which would mean the loss of the services of these valuable men in 
your bank ? 

Mr. Parkman. Yes. In order to show you the nature of these 
institutions I am going to give a specific instance in regard to the 
organization of a savings bank which I know about, which was or- 
iganized five years ago m the town of Milton, a town quite close to 
Boston. 

There were one or two big factories there, and the people living 
there in that old town of Imlton made up their minds that the op- 
eratives of the factories had no place to save their money, and they 
were 3 or 4 miles away from the nearest savings bank. Those 
people got together and they subscribed to a fund to pay expenses 
of rent and otner things for three years, strictly as a charitable propo- 
sition, until the savings bank could get on ite feet. I merely men- 
tion that as an instance in order to show how almost all the sav- 
ings banks were started. Almost all of them were started in that 
way, and if I may be allowed now, I would like to read a letter from 
the banking commissioner of the State of Massachuseftts, Mr Augustus 
L. Thomdike, who was appointed bank commissioner two years ago 
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by Gov. Foes, and I wrote him asking his opinion on the bill which 
I am just discussing. In reference to that he says : 

Commonwealth of Massachusetts, 
Office of the Bank Commissioner, 

Bostany March 4f t9H, . 
'Henby Pabkman, Esq., 

Treasurer, Provident Institution for Savings 

in the Town of Boston, Boston, Mass, 

Deab Sib: I have received your letter of February 28, asking my opinion 
'regarding the proposed "interloc^ng directors" bill now before the United 
States Congress. 

In reply I would say that in my opinion it would be an injury to the savings 
banks of Massachusetts if the proposed bill should be enacted. It appears to 
me that our mutual savings banks and national banks are not competitors, but 
are the complement of each other. Should directors of national banks be un- 
able to act as trustees or members of the board of investment for savings banks,, 
it would practically deprive our savings banks of the only practical and efficient 
financial judgment that would be available to them in very many communities. 

The people of Massachusetts have nearly a billion of dollars invested in sav- 
ings bank deposits in this Commonwealth. 

No harm, to my knowledge, has ever come to the savings banks by reason 
of directors of national banks serving in the management of savings banks. I 
believe it is for the benefit of both institutions that financial men should have 
to do with the affairs of each. I certainly believe that so great Interests as 
the people have in our savings banks dhould not be jeopardized by deprivlng^ 
them of the benefit of the services of the only men who have the financial 
{judgment to serve them. 
Very truly, yours, 

Augustus L, Thobndike, 

Bank Oommissioner, 

Mr. FitzHbnry. Is your concern incorporated under a special law ? 

Mr. Parkman. Our bank was the first savings bank started in this 
country, and the law under which we were incorporated was a special 
law at that time. 

Mr. FitzHenry. A special act of the legislature ? 

Mr. Parkman. Yes. 

Mr. FitzHenry. Are all similar institutions incorporated in the 
same way, or have you a general law under which they can be in- 
corporated? 

Mr. Parkman. We have a general law now under which they 
can be incorporated. Anybody who wants to incorporate a savings 
bank has to make application to the commission consisting of the 
ibank commissioner of the State, the treasurer of the Commonwealth^ 
and the tax commissioner. They have a hearing on that question,, 
and then the commission decides whether or not they shall be allowed 
.to incorporate. 

Mr. FitzHenry. How many trustees have you? 

Mr. Parkman. We have 36. 

Mr. FitzHenry. How many are provided for in each institution 
under the general law ? 

Mr. Parkman. They vary. 

Mr. FitzHenry. That is optional with the incorporators ? 

Mr. Parkman. I think they must have 12, and they <can shave 
as many more as they want. 

Mr. FitzHenry. How are they elected? 

Mr. Parkman. There is a body of incorporators. The incorpo- 
rators are a self-perpetuating body. 
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In mj institution — I am more familiar with the details of that 
institution than any other — ^we had 136 incorporators. Those in- 
corporators have an annual meeting. They elect from their own 
number a president and 36 trustees. Those trustees have a subse- 
quent meeting and they elect 8 members of the board of investment, 
and that board meets every week and invests the fimds of the in- 
stitution. 

Mr. FitzHenry. How are those incorporated selected, and how 
are their successors provided for ? I suppose the incorporators were 
originally the men who incorporated the bank. How are their suc- 
cessors provided for? 

Mr. J?ARKMAN. I think the practice varies in different banks. 
Our practice is this: As the incorporators died somebody would 
look over the lists to see who was the best person to be added to the 
incorporators to carry on the ideas on which the institution was 
founded. 

Mr. FitzHenry. You mean somebody representing the surviving 
incorporators, or somebody representing the depositors ? 

Mr. Parkman. The surviving incorporators. 

Mr. FitzHenry. Do the depositors ever have anything to say 
about the management of the bank ? 

Mr. Parkman. No. 

Mr. FitzHenry. That is limited entirely to the incorporators and 
the successors of the incorporators who are selected by the surviving 
incorporators? 

Mr. Parkman. Yes. 

Mr. FitzHenry. Whenever there is a vacancy certain persons are 
invited to fill the vacancies ? 

Mr. Parkman. Yes, sir. 

Mr. FitzHenry. And they elect the trustees ? 

Mr. Parkman. Yes. 

Mr. FitzHenry. And the trustees elect the investment committee? 

Mr. Parkman. Yes, sir. 

Mr. FitzHenry. And nobody received any compensation ? 

Mr. Parkman. No, sir ; that is, excepting the working force of the 
bank. The treasurer, for instance, receives compensation. 

The Chairman. Those who constitute the clerical working force, 
you mean? 

Mr. Parkman. Of course we have to have a working force, and 
the working force has to receive compensation. We have 30 clerks 
in our bank. 

Mr. FitzHenry. You have a salaried manager of some char- 
acter ? 

Mr. Parkman. I am the salaried manager. 

Mr. Nelson. Is there anything in the articles of incorporation 
which restrains the incorporators from voting compensation to 
themselves? 

Mr. Parkman. Pride in our organization restrains them. The 
trustees take no remuneration, and we have always followed that 
principle. 

Mr. Volstead. Is there any responsibility on the part of the in- 
corporators for the amount that is being deposited — any personal 
liability on the part of the incorporators? 

Mr. Parkman. You mean personal responsibility ? 



TRUST LEGISLATION. 1131 

Mr. Volstead. Yes, sir. 

Mr. Parkman. No, sir. 

Mr. Volstead. Is there any personal responsibility on the part 
of the directors? 

Mr. Parkman. You mean the trustees? 

Mr. Volstead. Yes. 

Mr. Parkman. There is no personal responsibility, but there is 
plenty of law to cover tiie case, if they do not do their duty properly 
and honestly. 

Mr. Volstead. The same responsibility which would rest upon 
anybody who went in and stole tne funds? 

Mr. Parkman. There has been only one case in the more than 
30 years, during which time I have been connected with the bank 
where the treasurer of the concern went to jail. 

Mr. Nelson. These banks you speak of are in the city of Boston ? 

Mr. Parkman. They are all over the State of Massachusetts; 
there are 193 of them. 

Mr. Nelson. Are they in pities of over 100,000 population? 

Mr. Parkman. Cities of over 100,000 population, and in towns of 
over a thousand population. 

Mr. Nelson. Have you suggested any amendment to this bill? 

Mr. Parkman. Mr. Brock will suggest an amendment. 

Mr. FitzHenry. Did I understand you to say that a man can 
not deposit more than $1,000 at any one time in your savings bank? 

Mr. Parkman. In any one bank. 

Mr. FitzHenry. Nobody can have more than a thousand dollars 
deposited in your bank? 

Mr. Parkman. No, sir ; of course, it can accumulate up to $2,000. 

Mr. Morgan. What rate of interest do these banks generally pay ? 

Mr. Parkman. They are paying now about 4 per cent. We pay 
a heavy tax to the State of Massachusetts, but the average dividends 
are about 4 per cent, which is free from any other tax under the 
Massachusetts law; under our law the savings-bank depositor is 
free from any tax. 

Ml". Morgan. Have you any savings banks in your State which 
are not mutual savings banks? 

Mr. Parkman. No, sir; there are none at all. Some of the trust 
companies have savings departments, and there are so-called savings 
banks which are not mutual. The mutual savings bank has been 
an institution in which the State of Massachusetts has taken a great 
deal of pride. 

Mr. Nelson. Do you invest the funds in railroad stocks and bonds 
very extensively? 

Mr. Parkman. The average investment is about 50 per cent in 
mortgages in the State of Massachusetts. 

Mr. Mitchell. Those are mortgages of all kinds ? 

Mr. Parkman. Yes. The average mortgage in Massachusetts runs 
about $3,500. We have some in our bank for $500, and we also have 
some for $500,000. That is to say, mortgages on real estate. 

Mr. Nelson. Railroad mortgages? 

Mr. Parkman. If I remember correctly, we have about 20 per cent 
in railroad bonds and about 25 per cent in State, city, and town 
bonds. 

Mr. Morgan. What is the amount of your deposits ? 
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Mr. Parkman. Our deposits amount to $51,000,000. We have 
105,000 different depositors. 

I would like the committee now to hear Mr. Brock. 

The Chairman. We will be very glad to hear Mr. Brock at this 
time. 

STATEMENT OF MS. OEOBOE £. BBOCE, FBESIBENT OF TKE 

HOME SAVINGS BANK, BOSTON, MASS. 

The Chairman. Will you please give your name, your occupation, 
and your address to the reporter, Mr. Brock. 

Mr. Brock. My name is George E. Brock; I am president of the 
Home Savings Bank of Boston, and its executive officer. 

If my memory serves me correctly, there are about 600 of these 
mutual savings banks in the entire country. The greater portion of 
them are East of the Allegheny Mountains. Massachusetts has .about 
one-third of the total number. 

The Chairman. You are speaking now of the mutual savings 
banks? 

Mr. Brock. Yes; banks which have no capital stock. There are 
open accounts in the Massachusetts savings banks of 2,266,261; 
that is, there are that number of individual depositors in the mutual 
savings banks of the State, and they have on deposit $870,000,000, 
or an average per depositor of $381. 

This vast sum of money is in charge of about 3,500 people who 
are known as trustees. Of that numl^r about 750 or 800 constitute 
what is called the board of investment. 

Now, if this bill goes into operation, it will throw oflf of our board 
of trustees about one-third of the members, off the boards of invest- 
ment about 45 per cent. 

It should be understood that the boards of investment in these 
savings bafnks constitute what might well be termed the bone and the 
sinew of the savings banks of our Commonwealth. They are men 
who are carefully selected, and from the nature of things, naturally, 
they are men who are connected with other financial institutions. 
Right along with this I think it is well worth knowing that the laws 
of our Commonwealth already tried to protect the savings institu- 
tions from just such a thing as you are trying to protect them from. 
The laws provide that no executive officer oi a savings bank in the 
Commonwealth of Massachusetts can be an executive officer of a trust 
company or a national bank. The laws also provide that our bank- 
ing business must be carried in rooms apart from a national bank 
or trust company. 

Now. you are trying to correct abuses. I want to repeat what 
Mr. Parkman has said. In almost 25 years of experience in the 
savings-bank work, I have never yet heard a complaint made of the 
board of trustees or the boards of investment, any complaint that 
they have been guilty of attempting to carry on that institution for 
the benefit of any particular national bank or trust company. 

As indicating that they have not done that, of this vast sum of 
money only one and three-quarters per cent is deposited in the na- 
tional banks. 

There is the only spot where these men might or would probably 
use the savings-bank business to fatten up their deposits of their 
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particular institutions. But the national banks only carry about 
one and three-quarters per cent which is not an excessive amount to 
carry when you bear in mind, as Mr. Parkman has told you, that we 
endeavor to pay everybody on demand, even in the case of a panic. 
Even in the case of panics I think most of the savings banks m the 
Commonwealth of Massachusetts have been able to pay their de- 
positors when they demanded the money. 

Mr. Nelson. Do they surrender their interest then ? 

Mr. Brock. The interest is paid once in six months, and the money 
which is drawn out in the intermediate periods forfeits interest, but 
as a matter of fact most of the people wait until the interest is de- 
clared and then come in and draw out their money. Now. it has been 
pointed out what these institutions are. We have come down here to 
tell you what we would like to have you do for us. This is the sug- 
gestion that we make, that you put in the bill this paragraph : 

Nothing herein contained shall apply to directors and trustees of mutual 
savings banks not having a capital stock represented by shares. 

I believe something similar to that was incorporated in the cur- 
rency bill. If there are no questions which you desire to ask me, I 
will be glad to say " amen " at this time. 

Mr. FitzHenry. That would limit tl^e exemption to mutual sav- 
ings banks? 

Mr. Brock. Yes, sir. 

Mr. FitzHenrt. Do you not think in States where they do not 
have mutual savings banks, but where the national banks are required 
to organize State trust and savings banks for the accommodation of 
their patrons and operate them in Connection with their national 
banks, that they ought to have some consideration ? 

Mr. Brock. The difference, I think, between the two institutions is 
this, that the profits of these mutual savings banks go wholly to the 
depositors. I think in the case of the stock banks, all that is made 
over and above the amount the bank pays goes to the stockholders of 
that bank. I think that is a distinction. 

Mr. Volstead. In one instance you are acting entirely for the bene- 
fit of the depositors and in the other instance you are acting partly 
for yourself and partly for others? 

Mr. Brock. That is the idea. 

Mr. Volstead. Is this not true, that these savings banks purchase 
bonds from national banks? 

Mr. Brock. Those bonds in Massachusetts are purchased almost 
entirely from private bankers. Now, to what extent private bankers 
sit on boards of investment I can not tell you. I know we have none 
on our board. Men who are on our boards of investment are direc- 
tors in national banks and trust companies, but they do not sell those 
securities. I do not remember in all my experience of ever having 
bought a bond of a national bank or trust company. There are regu- 
lar bond houses in our part of the country which deal in those securi- 
ties. 

Mr. Volstead. Are those bond houses organized as corporations ? 

Mr. Brock. I do not think^ as a rule, that they are. I think they 
are partnerships. 

MTr. Volstead. Do you know whether any of these bond houses 
have directors or trustees in those mutual savings banks ? 
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Mr. Brock. I tried to answer that by saying that at the present 
time I have not the information. I will be glad to furnish tnat in- 
formation to the committee. I can say so far as the bank with which 
I am connected that we have not. 

Mr. Volstead. There would be no obiection, I presume, to a pro- 
vision that would bar that class of bankers from naving any repre- 
sentation on the boards of trustees of savings banks ? 

Mr. Brock. So far as I am concerned there would be no objection. 

The Chairman. We will now hear further from representatives of 
the retail dry goods association of New York, and I believe Mr. 
Eothschild desires to address the committee. 

STATEMENT OF ME. A. M. BOTKSCHIU), EEPRESENTINO ABEAM & 

STEAUS, OF BEOOKLYN, N Y. 

Mr. Rothschild. Mr. Chairman, there is one very disastrous fea- 
ture which would be very disastrous if put into operation, which is 
now in this proposed legislation and which, I believe, has not been 
brought to your attention. I think all the other points with which 
we are especially concerned have been covered. To-day there are 
thousands of manufacturers in the United States malang articles 
for wholesale use, articles of consumption and the table and other 
articles of that sort, who have not asked for any price restriction. 
If a law were enacted to the effect that trade-marked and patented 
articles could be restricted in price, you would find that a manufac- 
turer of a lamp for the table or the manufacturer of a shoe or the 
manufacturer of a garment would, for instance, call his garment by 
a particular name and call his lamp by a particular name, or call a 
shirt waist the Constitution shirt waist and attempt this price restric- 
tion. What the result of that would be you can readily imagine. It 
would lead to an increased price to the consumer all along the line. 
If you throw the door open for this thing it will do that as naturally 
as the day follows the night. 

Mr. Nelson. May I interrupt you there? 

Mr. Eothschild. Yes, sir. 

Mr. Nelson. I asked a gentleman advocating that proposition 
how the consumer would fare where a man haa the right, for in- 
stance, to sell his shade as a trade-marked article — I think that was 
the case — and he said there would be others who would sell shades, 
trade-marked shades, and there would be competition in that arti- 
cle. What do you say to that? 

Mr. Rothschild. No doubt that would be the case in some degree, 
but I think the permittance of a restriction in price, as far as the 
trade-marked goods goes, would result in the public paying a higher 
price. 

Mr. Nelson. You think they would get together on a common 
price by some one following a leader in that particular field? 

Mr. Rothschild. There will be some influence exerted that way, 
naturally. Some of the price-restricted articles at the present time 
have been very successful, and each man would probably want to 
make his business successful by attempting the same thing. 

Mr. Nelson. Have you thought that that would lead to the elimi- 
nation entirely of competition as to price? 
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Mr. EoTHSCHiLD. It would lead to some of it, and I do not believe 
in a hothouse system of business. I think there should be the sur- 
vival of the fittest. 

Mr. McCoy. I should like to ask you one question right there. 
Suppose a man uses his name as an identification of his goods. Do 
you think there would be any objection to the giving to him of the 
right to fix the price at which an article bearing his name could be 
sold. 

Mr. Rothschild. I would think that would be along the line of 
a hot-house system of business, and I do not believe in that. A man 
is entitled to sell the goods at any price he wishes, after they are 
his. 

Mr. McCoy. Assuming that he contracts not to sell them. 

Mr. EoTHSCHiLD. A man should live up to his contracts. 

Mr. McCoy. So that if he has a contract 

Mr. Rothschild. If he puts himself on record^ and says that he 
will not sell a chair, for instance, under $5, I think that should be 
followed by him. 

Mr. McCoy. Then, do you see any economic evil in permitting 
that to be done? 

Mr. Rothschild. Yes ; I do. I think that iree and open compe- 
tition in all kinds of merchandise is most desirable. 

Mr. McCoy. Can you not conceive that the permission to do that 
sort of thing, if successful in the instance of one man, would be 
imitated by so many others as to make the sort of competition we 
are looking for? 

Mr. Rothschild. I doubt that. 

Mr. McCoy. And lead them to compete on the quality of the 
goods? 

Mr. Rothschild. It would naturally mean a restricted price on 
all the more successful manufactured articles of a certain line. 

Mr. McCoy. Do you not think that the manufacturers are suc- 
cessful largely because of the great amount of advertising thej do ? 

Mr. Rothschild. In some instances; yes; and I think in some 
instances the merits of the article will account for their success, and 
is the reason for their success. 

Mr. McCoy. Do you think that the average article is purchased 
largely because of its inherent merit without being pushed by a 
great deal of advertising? 

Mr. Rothschild. That is rather hard to say. I thiiik there is an 
average there. An article of inferior grade could hardly be success- 
fully exploited for a great length of time. 

Mr. McCoy. I agree with you on that. What I mean is that if 
you leave an article to find a market simply because it is good, the 
chances are that it will not be sold in the same quantity as though 
it was advertised extensively? 

Mr. Rothschild. There is something in that. Judicious adver- 
tising will certainly tell its tale in some way. 

Mr. McCoy. The complaint made by the people who want the 
privilege of fixing a resale price is that those who buy, cutting the 
price, are taking away from them the advantage of the advertising, 
both of the manufacturer who had paid his money out for the ad- 
vertising 
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Mr. Rothschild. I know of some things which I think have been 
benefited by that. 

Mr. McCoy. By what? 

Mr. Rothschild. By their price being cut by stores. 

Mr. McCoy. Do you mean any particular class of articles, or 
only some one article? 

Mr. Rothschild. I think, for instance, the use of listerine was 
greatly enhanced by the reduced price. 

Mr. McCoy. Did they have any price-fixing agreement, or did they 
simply advertise to sell the listerine for 25 cents a bottle, and adver- 
tise that on the face of the bottle ? 

Mr. Rothschild. I think at the outset, when it first became popu- 
lar, there was an attempt to do that. I know the price at which 
that has been sold has greatly enhanced the business of that 
company. 

Mr. McCoy. There are a great many similar products sold under 
different names now? 

Mr. Rothschild. Yes. 

Mr. McCoy. Assuming that the field for competition is perfectly 
open and unrestricted and that there is no monopoly, what is the 
harm that you see in permitting a manufacturer to say at what 
price his article shall be resold, either by the jobber to the retailer or 
the retailer to the consumer, or by both ? 

Mr. Rothschild. I think it is un-American and monopolistic to 
give to any man the privilege of dictating the price after the title to 
the article or merchandise has passed out of his hands. 

Mr. McCoy. A few minutes ago you admitted that the title had 
not gone out of his hands, because you said that he had agreed not 
to sell and that he ought not to sell it. 

Mr. Rothschild. I believe if he makes an agreement of that kind 
he ought to stick to it, but I can not advocate that any man should 
break an agreement into which he has entered. 

Mr. McCoy. That is equivalent to saying that he has not the ab- 
solute title? 

Mr. Rothschild. I do not say that the claim to the title rests 
with him, but he may have been injudicious enough to make that kind 
of an agreement. 

Mr. McCoy. You say you think it tends to monopoly to permit 
a thing like that to be done ? 

Mr. Rothschild. Yes ; I do think that. 

Mr. McCoy. Have you in mind any instance in which you have 
seen such a tendency ? 

Mr. Rothschild. I think if this law were put on the statute books 
so that any trade-marked or patented article could have its price 
dictated by the manufacturer it would lead to a monopolistic state 
of affairs. 

Mr. McCoy. Now, the practice has existed in the case of a great 
many articles for quite a long time, until some of the recent decisions 
of the Supreme Court, so that the opportunity for monopolistic 
control ought to have been developed in the last 10 or 15 years, and 
should have been apparent in the case of some one article or line of 
articles. Have you observed any such tendency ? 

Mr. Rothschild. I can not state at the present time the case of 
any particular article where they had a monopolistic control. 
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Mr. McCoy. If the proposed law should provide specifically tha^i; 
the right to fix a price should not be given in those cases where there 
was anything like monopolistic control, could you then see any ob- 
jection to that legislation? 

Mr. EoTHSCHiLD. Yes ; on general principles, I should say that tlie 
legislation is objectionable. 

Mr. McCoy. On what other ground which might exist besides the 
monopoly feature? 

TVIr. EoTHSCHiLD. I think on general principles the giving to the 
manufacturer the right to set the retail price is wrong. 

Mr. McCoy. Suppose you not only gave him the right, but you 
required him to sell at the same wholesale price to everybody, to sell 
at the same price to jobbers, and then required the jobbers to sell at 
the same price to the retailers, and require the retailers to sell at the 
same price to the consumers, and that the price should be made 
public, could you then see any harm in the situation ? 

Mr. Rothschild. Yes ; I would. 

Mr. McCoy. Would you have anything more than a prejudice 
against it? 

Mr. Rothschild. I have a strong prejudice against it. I do not 
think it would work. 

Mr. McCoy. If you eliminate the possibility of having that prac- 
tice exist in matters which are monopolies in any way, what other 
harm could there be? 

Mr. Rothschild. Simply as I have stated before, that I think the 
sale of an article should give the purchaser the right to its disposition. 

Mr. McCoy. The man who owns the article has it in his possession. 
He says to the purchaser, " Yes ; I will sell you this chair," for instance, 
*'' provided that you agree not to sell it for less than $5." The pur- 
chaser says, "I will take the chair on those conditions, and I will 
agree not to sell it for less than $5." He takes the title, subject to 
the condition to which he has consented. How can you say he has 
absolute title? 

Mr. Rothschild. I am arguing from the point of view that there 
should be no restrictions on the title. 

Mr. McCoy. But you say you argue that because you think that a 
man who has the title to the thing ought to be allowed to sell it at 
any price he pleases? 

Mr. Rothschild. But there is a string to the title. 

Mr. McCoy. Well 

Mr. Rothschild (interposing). That string, I mean, is objection- 
able. 

Mr. McCoy. If he makes a contract he ought to keep it. Timt is 
because he has a qualified title, and so your statement in answer to the 
question that you think a man ought to be allowed to sell what he has 
a title to does not answer the proposition, because you admit he has 
not the complete title. 

Mr. Rothschild. We buy our merchandise without any agreement. 

Mr. McCoy. I was referring to those people who are willing to 
enter into such agreements. What is your concern? 

Mr. Rothschild. My concern is Abram & Straus, of Brooklyn, 

Mr. Nelson. Are they not compelled to enter into that agreement 
by the fact that if they do not enter into it they will not get the goods? 
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For instance, I had my glasses fixed yesterday, and I asked the doctor 
here if they had ceased those agreements after the decision in the 
Sanatogen case, and he said, " Not at all "; that they still insist that 
you must either agi^ee not to sell that particular class of goods at less 
than such a price or they will not sell you the glasses. What do you 
know about that? 

Mr. Rothschild. Goods can sometimes be obtained in spite of those 
restrictions. 

Mr. VoLSi'EAD. Is it not tnae that goods can be obtained by the 
larger concerns, and if you compel the smaller concerns to sell at a 
fixed price you put them at a disadvantage, because they can not com- 
pete with the larger concerns like Sears, Eoebuck & Co. and Mont- 
gomery Ward & Co.? 

Mr. EoTHSCHiLD. That is one reason why I object to the whole 
proposition. 

Mr. Volstead. Instead of helping the small stores it is likely to 
drive them out, because they are compelled under their contract to 
sell at a price at which they can not compete with the mail-order 
houses? 

Mr. Rothschild. I think we should have the freest competition in 
business. I do not believe that there ought to be any restriction and 
I do not believe that any restriction of competition w^ill work out in 
this country. 

Mr. Voi^TEAD. Take Sears, Roebuck & Co. and Mortgomery Ward 
& Co., and I think we know as much about them as the people in the 
East, because they do more business in the West than in the East, 
and I know they buy the outputs of all the factories they can, and, of 
course, by buying in large quantities they can put their goods at a 
low figure, and if the local dealer who comes in competition with 
them has to make that figure, he ought to be able to meet it, if he is 
going to meet that competition, otherwise you will drive him out. I 
do not think he can meet that competition if he is not able to meet 
their figures. 

Mr. Rothschild. I think one of the advantages of the mail-order 
business is the fact that they own or control the factories or a good 
many of the factories from which they get their supplies of goods. 
In regard to that, however, I speak only from hearsaj^. 

Mr. McCoy. Are they not leading to gradual retail monopoly? 

Mr. Rothschild. I doubt that. I have not seen any evidence of it 
in New York or Brooklyn, where I reside. 

Mr. McCoy. As I understand it, the mail-order houses do not 
operate quite as ranch in New York and Brooklyn as they do in some 
oi the western cities. 

Mr. Rothschild. I understand that Sears, Roebuck & Co. does not 
sell anything to a person residing in Chicago. 

Mr. McCoy. Is that because they are interested in some of the re- 
tail houses in Chicago ? 

Mr. RoTHSCHHj). Not that I know of. 

Mr. Nelson. What would be the reason for that ? 

Mr. Rothschild. I do not know, but I understand that it is so; 
that a resident of Chicago can not go there and get goods from them. 

Mr. McCoy. Then may it not be due to the fact that they want to 
do a wholesale business with wholesalers in Chicago, who will not 
do business with them if they do a retail business in Chicago? 
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Mr. EoTHSCHiLD. I do not know the reason for it, but I have un- 
derstood that is the case ; that they will not sell anything at retail to a 
resident of Chicago. 

Mr. McCoy. So far as you are concerned, if you bought an Inger- 
soll watch, for instance, or a Gillette razor, and agree that you 
would not sell the watch for less than $1 and the razor for less than 
$5, you would stick to that contract because you are bound by it ? 

Mr. EoTHSCHiLD. I believe most people would do that. I think, as 
a matter of fact, that the majority of people would stick to any agree- 
ment they make. 

Mr. McCoy. Do you think there is any public policy which ought 
to be interposed between the manufacturer and the man who is will- 
ing to make that kind of a contract? 

Mr. EoTHSCHiLD. If the man wants to make a contract with the 
manufacturer to sell an article at a certain price, I have no objection, 
but the law could not back him up. 

Mr. McCoy. Should it not at least leave him where he can make a 
contract if he chooses to do so ? 

Mr. EoTHSCHiLD. He can do that now. There is nothing to stop 
you, Mr. McCoy, if you are a chair manufacturer, from selling a 
chair to me on condition that I will sell it for $10. 

Mr. McCoy. I have no protection, because anybody who wants to 
violate the agreement can do so without fear of prosecution. 

Mr. Nelson. You can refuse to sell him another chair. 

Mr. McCoy. But then you prevent me from doing business. 

Mr. EoTHSCHiLD. I thank you, Mr. Chairman, on behalf of the Ee- 
tail Dry Goods Association for the kind attention you have given to 
us to-day. 

STATEMENT OF EDMOND E. WISE, REPRESENTING R. H. MACY 

• & CO., NEW YORK, N. Y. 

Mr. Wise. Mr. Chairman, I have been counsel for E. H. Macy & 
Co. in the protracted litigation which they have had with the book 
publishers. 

I am not going to enter into any lengthy discussion of the matter 
of restricted prices, because vou have a pamphlet which has been 
distributed to the members or the committee in which you will find 
a full expression of my veiws. 

I want to call the attention of the committee to a point which 
may not be germane to the matter of restricted prices, but I do not 
know that it has ever been called to your attention, and that is to 
the question that has been in doubt for a long time, and the doubt 
concerning which has been emphasized by the decision of the United 
States Supreme Court in the case of Strauss against the American 
Publishers' Association, sustaining the right of a private individual 
suffering special damages by reason of a combination to enter into 
a court of ecj^uity, not a court of law, and recover treble damages, 
and to enter into a court of equity to restrain the wrongdoers from 
a continuing injurjr. The Supreme Court of the United States has 
said that that pomt has never been presented to them and they 
refrained from deciding it. Various Federal courts throughout the 
country have decided diametrically opposite to that. It is my idea 
that a great many of the proposed extensions of the Sherman anti- 
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trust law will be helped if all doubt is cleared away and individuals 
suffering special damages will be permitted to go into a court of 
equity and prove the fact of the damage and the continuing injury 
and shall have the right to restrain the continuation of it. I say 
that because you will understand that in the Sherman law the action 
is rarely enforced and is rarely possible of enforcement because of 
the difficulties of proving to a jury the confusing and confused and 
complicated side of the case, and the facts tend to divert their minds 
from the real point in the case. 

Consequently the absolute power of proving the damage done is 
one of the most difficult things to prove, unless the individual's busi- 
ness has been totally destroyed, as in the Laidlaw case. I think that 
by some action of Congress a court of equity should have that power 
of relieving the immediate needs of the oppressed victim from 
further oppression, so that it is unmistakably plain and will be en- 
forced. 

Mr. Floyd. Mr. Wise, have you examined section 13 of the tenta- 
tive bill No. 2? 

Mr. Wise. I have looked at it only hastily. 

Mr. Floyd. That is the purpose of section 13. 

Mr. Wise. My impression is that that does not give relief to any 
individual who suffers special damage. 

Mr. Floyd. It is section 13, on page 4, of this large volume, in 
Roman numerals. 

Mr. Wise. The objection that I have is that relief is limited to the 
district courts of the United States. I think that any court of compe- 
tent jurisdiction, exercising equitable jurisdiction, should have the 
right to protect the victims of violations of the Sherman law. The 
Sherman law is the supreme law of the land and every court should 
have the right to administrate that law. Every court, the lowest 
court in any State, should have the right to say to an individual: 
" You are violating the supreme law of the land and you must not 
do it." I think that every court of equity and every other court in 
the United States should have the power to protect a man's rights. 

Mr. Floyd. The purpose of it you approve, do you not ? 

Mr. Wise. Yes, sir. 

Mr. Floyd. Your suggestion is that instead of restricting it to any 
Federal court, the power should be given to any court of competent 
jurisdiction? 

Mr. Wise. Yes, sir; whether State or Federal. Now, gentlemen, I 
thank you for your attention. 

STATEMENT OF MR. CHARLES A. KEENE, NO. 180 BROADWAY, 

NEW YORK CITY. 

Mr. Keene. Mr. Chairman and gentlemen, I am not in any way 
connected with the Drygoods Association. 

I am here not as an orator but just an ordinary retail merchant 
who has sold watches for the past 30 years. I wish to tell you briefly 
a few of my experiences with this one-price system as advocated 
by the manufacturers and their representatives who have appeared 
here before you from time to time in the past few weeks, and I trust 
they will be of benefit to you in passing judgment as to whether 
the protected system would be a benefit or a menace to the public. 
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We have in the watch trade two companies, the Elgin National 
Watch Co., of Elgin, 111., and the Waltham Watch Co., of Waltham, 
Mass., who together, according to the best authorities obtainable, 
make about 78 per cent of the watches made in this country, and 
work together throuffh the jobbers, whom they control by extending 
to them large lines ox credit. The jobber in turn extends a large line 
of credit to the retailer, and controls him. For the past 30 or 40 
years they have been able to dictate prices in this way down to the 
consumer. Now, let us see how it has worked out. About 12 years 
ago my supply was stopped because of prices. In Sprin^eld, 
111., there is a watch company known as the Illinois Watch Co. It 
has been in existence something like 40 years. Their goods have a 
better reputation among the retailers than the trust goods. They 
have not the facilities for forcing on the public their products at 
a high price. For instance, their 23 jeweled Sangamore watch is 
sold by me to the consumer for $36, and yields a good profit to the 
retailer. The same grade made by the trust has a fixed price to 
the consumer of $82 and yields less profit to the retailer. 

Mr. Ezra T. Fitch, president of the Waltham Watch Co., favors 
the one-price system, but does not practice it, as stated under oath 
in the Waltham v. Keene case that he did not sell all of his jobbers 
at the same price and never did, as long as he has been in business, 
which is about 50 years. Other statements have been made that 
price cutters drop a line of goods after the juice was squeezed out 
of it. This is not so. They have failed to cite one instance of this 
kind. Once a cutter always a cutter. The public is benefited by 
the low prices and the dealer by the increased volume of business. 
There is more money in it than in any other way. After my supply 
was stopped I went to Europe to buy, and found that I could buy in 
the open markets of Europe, Asia, and Africa, from such deal- 
ers as Hock Sang, 14 Twenty-first Street, Rangoon; Huiti-san- 
dree, 6 Old China Bazaar, Calcutta; Fawkes & Sons, Madras, 
India, at much less prices than I could buy in the home market. 
Even in Neuchatel and Chaux de Fonds, the very heart of the Swiss 
watch-making industry, the Waltham Watch Co. sells watch mate- 
rials at 50 per cent discount. They attempted to stop reimportations 
by contracts ' with foreign jobbers which would render shipments 
coming back to this country dutiable for the full value of the watch. 
The president of the Waltham Co. claims that it was to their ad- 
vantage to buy Swiss dials and put them on their watches in 
Europe. I have here in my hand a dial taken from a watch made in 
Switzerland, with the words burned in the enamel on the back, 
" Made in Waltham, Mass.," which seems to me would indicate that 
it was advantageous for the Swiss manufacturers to buy their watch 
dials in Waltham, asd all this under the one-price system. A few 
years ago three suits were brought against me by the Waltham 
Watch Co. to prevent me from exercising my own judgment in put- 
ting prices on my own merchandise that I had bought and paid for. 
As a result, the Supreme Court of the United States handed down a 
decision in my favor only last Monday. The manufacturers who say 
their reputation is being ruined by cut prices have grown financially 
strong at the expense of the public. The price cutter has also become 
strong, and has benefited the public. I feel now that the doing away 
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of the one-price system by the decision of the Supreme Court will 
work great good for the public, as well as the small dealer. 

Mr. McCoy. Mr. Keane, the argument that you have made now 
from your own experience is not based, as I understand it, at all upon 
what we know as the price-fixing proposition, the resale price-fixing 
proposition by a single individual? Does it not apply more to a 
combination of manufacturers making different articles and their 
coming together and endeavoring to control the price of an article ? 

Mr. Keene. That is the object of price fixing, as I understand it, 
in the watch trade. 

Mr. McCor. And take it in the case of a watch like the IngersoU 
dollar watch or the Gillette razor or some of those well-known ar- 
ticles — that is not the practice that you have been fighting in Broad- 
way? 

Mr. Keene. The practice of the IngersoU company? 

Mr. McCoy. The fixing of retail prices for an IngersoU watch and 
the fixing of prices of a Gillette razor are not the sort of practices 
that you have been fighting, but rather the combination of the watch 
manufacturers to keep up the prices of all of them or each of them. 

Mr. Keene. The IngersoU is struggling hard to keep prices at $1. 

Mr, McCoy. But not in combination with other manufacturers? 

Mr. Keene. The IngersoU can hardly be quoted as a good ex- 
ample. Some years ago we had in Waterbury what was known as 
the Waterbury Watch Co. It was new at first. Their goods came 
on the market 40 years ago and they were cheaper than any other 
goods known at that time. They were the first in the field and they 
built up an enormous business. They had an idea that they made 
better goods, and they used their own name on the better class and 
they used it too long, and they did not make a success of it. When 
they changed to the New England Watch Co. it was too late. About 
that time IngersoU came on the market with his watch and took the 
business away. He is an independent manufacturer. He is prac- 
tically alone in the field of manufacturing cheap watches. I do not 
think anybody can take it away from him. 

Mr. McCor. The testimony here this morning has been that there 
are other people making 75-cent watches. But, however, my point 
is this: That so far as you know, at any rate, the IngersoU concern 
is not in combination with other concerns. 

Mr. Keene. Xo; they own one factory and control another. 

Mr. McCoy. And they have no trade agreement with some other 
manufacturer of cheap watches that the two will maintain the price, 
each on his own watches, at a dollar? 

Mr. Keene. I do not happen to know about that, because I do not 
happen to deal in IngersoU watches. 

Mr. McCoy. But the point I want to come to is this: That what 
you have been fighting successfully, on Broadway for several years, 
is the attempt of several watch manufacturers, hj agreement, to keep 
up the price of their respective watches. Is not that the fact ? 

Mr. Keene. I have been fighting everybody in my business for 
dictating prices. 

Mr. Xelson. Your objection is not only to one form, but to all 
forms of fixing retail prices ? 

Mr. Keene. All forms. IngersoU fixes prices all over the country. 
They charge a price here, and they force the, dealers all over the 
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country to sell at the same price. The jewelers are a very small 
people. 

Mr. McCoy. Do you mean that the IngersoU watch sold at $1 here, 
is sold at a less price abroad at retail ? 

Mr. KJEENE. I have not followed that, but if they do not sell it to 
the dealer at a lower price abroad, I do not think they would get 
very far. 

Mr. Volstead. Do you think you have a watch in Europe that sells 
at a much less figure than the IngersoU ? 

Mr. Keene. Yes ; in Germany, the Roskopf watch sells for 3 marks, 
something like that, or 2 marks 50. You can not go to Europe with 
an American article unless you make the price lower, and that is done 
at the expense of the American public, but not in the watch line. 

The Chairman. In the course of your business you have been go- 
ing over to Europe and buying American watches there for less than 
what you could buy them here and bringing them back here and sell- 
ing them at retail, have you not ? 

Mr. Keene. Yes, sir. 

Mr. Nelson. American-made watches? 

Mr. Keene. Yes, sir; American-made watches. 

Mr.* Nelson. And pay the import duties? 

The Chairman. You do not have them. 

Mr. Nelson. No; that is right. 

Mr. Keene. No ; you put the foreign dials on them and that takes 
away the profit. 

Mr. FitzHenry. As I understand it, you go to Europe and buy 
American watches and import them back to the United States and 
then sell them for less than they would cost you here? 

Mr. Keene. Yes. 

Mr. FitzHenry. Not only less than the other dealers sell the same 
goods, but less than you could have bought them here ? 

Mr. KJEENB. Yes ; the most surprising thing of all is this : When I 
first went there — when the thing was new — I made a contract, 
through a jobber for some dealer, for watches at 19 shillings each 
($4.75). They contracted to deliver 2,000 watches that fall or pay 
a penalty of 12 shillings a watch. They found out that the goods 
were coming to America and they only delivered 100. Those watches 
were sold for $8.25, and I could have sold 10,000 at that price to other 
jobbers. 

Mr. FitzHenry. How much would that same watch have cost you 
if you had bought it in the regular way in the United States ? 

Mr. Keene. It was about $8.50 that that cost, but they kept the 
market so short that the dealers were paying a premium to get the 
watches here and they contracted to deliver a certain amount or pay 
a certain penalty. I know I collected some of the penalties. 

Mr. Nelson. The jobber made a contract with you ? 

Mr. Keene. The jobber over there? 

Mr. Nelson. Yes. 

Mr. Keene. Yes. 

Mr. Nelson. And he was also protected by a contract? 

Mr. Keene. He made a contract with the London office of the 
Kevstone-Elcrin Co. and thev wanted to take on a contract to deliver 
10.000, 8,000 to come the following year. It has been their policy 
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and their method to keep the market short here, and ship their goods 
over there at a lower price. 

Mr. Nelson. In order to keep up the price here? 

Mr. Keene. Yes. 

Mr. Nelson. Then, the two companies are acting together ? 

Mr. Keene. Yes. 

Mr. FitzHenry. Now, in reference to this dial that was put on, 
how was this dial marked ? 

Mr. Keene. It was marked " O'Hara, Waltham, Mass." O'Hara 
was a man who worked in the Waltham factory. He was a great 
friend of Mr. Fitch, the president. Mr. Fitch bought his dials from 
him. That watch came from Switzerland. I bought that watch in 
Switzerland — some 100 of them — and some customer here had bought 
it and broke the dial and it was brought in for a new dial. The 
name of the watch is the Dreadnaught. 

Mr. FitzHenry. On the back of the dial there is "O'Hara, 
Waltham, Mass." 

Mr. Keene. That means the " O'Hara Dial Co." It is on a Swiss 
watch. The Swiss people evidently bought their dials in WalthanL 

The Chairman. It is a Swiss-made watch with a Waltham dial 
on it. 

Mr. Volstead. How long since you imported any of those watches ? 

Mr. Keene. Two or three years. I have forgotten exactly. 

Mr. Volstead. You have not been importing any lately ? 

Mr. Keene. No. I am going over next montn. The duty has 
been reduced 30 per cent, so that, I think, I can go over and buy them 
and just pay the duty and still undersell them. I have seen con- 
tracts where they sell for $2 what we pay $4 for here. 

Mr. Bell. After the Swiss dialing was put on they were held 
dutiable ? 

Mr. Keene. Yes; if one watch was found in a thousand watches 
with a Swiss dial on it you would have to pay the duty on the whole 
thousand. 

Mr. Beall. That is the only change that was made in the watch? 

Mr. Keene. Yes, sir. 

Mr. Beall. That makes it dutiable? 

Mr. Keene. Yes. The protected price system in this country 
makes this possible. When you buy a watch made by the Waltham 
Watch Co., or the Ingersoll Watch Co., or any other well-known 
American company, you are paying 50 cents for the name and 50 
cents for the watch, and you buy the name every time you buy one, 
and nothing else. 

Mr. Beall. A watch that sold at $82 here would sell at what price 
abroad ? 

Mr. Keene. That sold for about $31. It is the Riverside watch, 
made in Waltham. It sold abroad for $10. The suit they brought 
against me here was to oblige me to charge $28.50. I have copies 
of the contracts here showing that fact. 

Mr. Morgan. Do you know whether the foreign manufacturers to 
some extent follow the same policy? Do they in some cases sell 
cheaper here than at home ? 

Mr. Keene. I do not know. 



* 
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Mr. Nelson. What is their object in selling at such an extraordi- 
nary price at home ? 

Mr. Keene. They are in a position here to charge a high rate. An 
independent company may make watches but can not sell them at 
their own price. 

Mr. Volstead. Take the Riverside Co. that you speak of. You 
say they sell their watches at $10 and they are trying to sell them 
here for $28. 

Mr. Keene. You mean the wholesale price? 

Mr. Volstead. The European price is $28 wholesale. 

Mr. Keene. Yes. 

Mr. Volstead. What is the wholesale price in this country ? 

Mr. Keene. At the present time it is about $21.50, less 6 per cent. 

Mr. Volstead. What was it at that time? 

Mr. Keene. $21.50, less 6 per cent. 

Mr. McCoy. Mr. Keene, by what claim of right did they try to 
make you sell this watch at $28 or any other fi^re? 

Mr. Keene. They had these little stickers printed on the box and 
they tried to say that I made a contract in the open market when I 
bought them with the little sticker on them. It is impossible to get 
them in any other way. 

The Chairman. You can read that sticker, Mr. McCoy. 

Mr. Nelson. I have a Howard watch. Is that controlled by the 
trust? 

Mr. Keene. The parties that now control it are controlled by the 
trust. It is owned by the Keystone Watch Co. They bought the 
patent and name of the old Howard watch, but it is not as good as 
the old Howard watch. 

Mr. Nelson. And they have fixed the price on it ? 

Mr. Keene. They have fixed the price on it at $160 when an inde- 
pendent company, which has not the facilities for perfecting its 
goods, sells it to me so that I can sell it at $87 — a watch exactly as 
good as one they can sell at $160. 
' Mr. McCoy. What means do you think they have for foisting 
their watches on the public? 

Mr. Keene. They have been in business for 50 years and they 
control the jobbers. Their goods are so strong in the market that 
no jobber can go in the watch business without those two lines. They 
walk into his office and give him his orders, like this Keystone Co. 
did. It is a branch of the trust now being prosecuted by the Gov- 
ernment. 

Mr. McCoy. You mean that no jobber can go into business because 
of the reputation of this trust, and the people want their watches ? 

Mr. Keene. The small manufacturers have been in business for 40 
years, and they do not have the opportunity, of dictating to these 
jobbers as the big companies do. 

Mr. McCoy. We had the president of the Hamilton Watch Co. 
as a witness the other dav, and mv recollection is that he claimed 
that he makes »S00 watches a day. That is a small business, is it not? 

Mr. Keene. Yes; they make only high-grade watches. 

Mr. McCoy. He testiified that he had been able to control the job- 
bers and retailers' selling price up to the present time. 
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Mr. Keene. Well, 1 will tell you how that was done. They make 
arrangements with the manager of a railroad to put a time system 
on that road, and they appoint inspectors, and so on, to inspect the 
men's watches and see that they have proper watches, and they ad- 
vertise the well-known engineers and put their pictures in the maga- 
zines and talk nice to them, and they manage to make a demand on 
the railroads for that Hamilton watch. They sell no cheap watches. 
I understand they claim to sell about 50 per cent or 55 per cent of 
the high-grade watches used on railroads. 

Mr. McCoy. Now, they claim another advantage for their practice 
of fixing prices : That they make their interchangeable parts m large 
quantities, so that any jeweler in a small town who sold a Hamilton 
watch could afford to carry these parts, and the customer always 
knows that he can come back to the jeweler and easily get a repair 
part or have his watch looked out for. 

Mr. Keene. That is true of every watch company in existence 
here and abroad. 

Mr. McCoy. If I buy a Waltham watch, is there anybodj that I 
can go to and have him look after that watch without paymg any- 
thing for having the repairs done ? 

Mr. Keene. You look to the man you bought the watch from to 
make it good within a reasonable time. You do not take the train 
to Lancaster, Pa., and see the president of the company. 

Mr. McCoy. They claim tney have to maintain a repair shop 
costing $25,000 ; and no matter what puts the watch out of business, 
even though it was through no defect in the watch, they would take 
it back and give another. 

Mr. Keene. Well, they could do anything for the enormous price 
they get for their watches. Mr. IngersoU, I understand — you can 
buy one of his watches for a dollar and carry it for 5 or 10 years, 
and you can say, " I want a new watch," and you are handed a new 
watch for 25 cents. 

Mr. McCoy. Is not that an advantage to the public ? 

Mr. Keene. Yes, sir ; and also to IngersoU. 

Mr. McCoy. But IngersoU does not do it from charity ? 

Mr. Keene. Yes, sir. , 

Mr. McCoy. He claims that he can do that by reason of the fact 
that he sells so many of the watches, and that fact is due to the price 
maintenance. 

Mr. Keene. They can do lots of things. They can give him a 
meal ticket, and they ought to do it, if they can sell watches the way 

they do. 
Mr. McCoy. So that there is no advantage to the public then ? 
Mr. Keene. No; because there is only a small percentage who come 

back. 

Mr. McCoy. Well, I am not sure obout that, because I have some 
boys, and I have had to take their watches back to the jeweler to be 
replaced, because the boys step on them or get them out of order. 

Mr. Keene. Where do you take them ? 

Mr. McCoy. To IngersoU's place, on Courtlahd and Vesey Streets, 
or wherever it is. 

Mr. Keene. The poor jeweler has to stand for anything the watch 
companies do. They have to repair the watches, and that is why 
they 
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^ Mr. McCoy. I do not ask him to repair the watch, but I take it 
right in and get another watch for it. I think sometimes they charge 
you 10 cents to make the exchange. 

Mr. Keene. Yes, sir. 

Mr. McCoy. But that was an advantage to me. 

Mr. Keene. Naturally. But it would have been a bigger ad- 
vantage if you had bought it for iO cents, because you would not 
have had to have it repaired so many times. 

Mr. McCoy. No; this was not to be repaired, but on account of 
some carelessness of the boys. If I had taken it to a jeweler he would 
have probably charged me a dollar. 

Mr. Keene. Hardly on an Ingersoll watch. 

Mr. McCoy. I should not wonder. 

Mr. Keene. But they buy them for 60 or 70 cents. 

Mr. McCoy. You mean he could not afford to repair it? 

Mr. IfEENE. None of us can afford to do things that do not pay. 
If a man can not afford to repair a watch that cost 60 cents for less 
than a dollar, he can do many things. If they are put on the market 
for 40 cents the public would be more willing to buy them, even 
without a comeback. 

Mr. Floyd. Do you not think the general public would profit 
largely by it if they got the watch for 40 cents ^vithout the privilege 
of repair? 

Mr. Keene. I should think the general public would be more bene- 
fited than if they got it at a dollar with the privilege of repair. 

The Chairmant. Is there anything else you desire to say, Mr. 
Keene? . 

Mr. Keene. I wish to add that the price-fixing proposition is only 
for the benefit of the manufacturer and no one else. That is how it 
has worked out for 50 years. 

STATEMENT OP MR. ADOLPH H. ROSENFELD, T6 WILUAM' STREET, 

NEW YORK CITY. 

Mr. EosENFELD. Mr. Chairman and gentlemen of the committee, I 
have represented Mr. Keene in all this watch litigation probably for 
the last two and one-half or three years, and I think it will be of in- 
terest to the committee to find out how in practice the system was 
operated. Now, the Waltham Co. — I take them for an illustration, 
because what is true of them is true of the Elgin, and what is true 
of the Elgin is true of the Howard, and what is true of the Howard 
is true of any other companies — they seem, by some surreptitious 
method, diabolical in its effect, to reach people and pull them in. 
There is not, to this day, outstanding against the entire system, a 
man who has cut the price to whom' they have not made advances 
in one form or another to get him into the fold. Now, the system 
by which they get him into the fold is very peculiar. For example, 
they have come to us repeatedly, and said to us, " We do not care 
what you sell your watch movements over the counter for, but don't 
advertise it." It is not the question of price cutting that comes into 
the field ; it is the fact that they make known to the consumer that we 
do sell it below the fixed price. That is the evil that they are aiming 
at in this litigation, and that is the evil they are aiming at and have 
been aiming at ever since I have been in the case. They have come 



1148 TEUST LEGISLATION. 

to US and said, "What do you want? What can we do for you?" 
And Mr. Keene has invariably said, " I want to run my business at 
180 Broadway as I please, and I do not want to run it as anybody 
else dictates." 

That has been his system from the outset and this is just what he 
is fighting here to-day. He represents no one but himself, a man 
who started 25 years ago in business in a small way in Boston 
with a little repair shop, and moved from place to place until he has 
made himself a factor in the retail business, and he wants to maintain 
his business in his own way and sell his goods at his own price. He 
does not want anybody to come in and say, " Here, sell it at my price." 
They work out the system in this way : The Watham Co. a few years 
ago, until it was stopped, marketed all its goods through their selling 
agents, known as Eobbins & Appleton, who maintain offices in New 
York, Chicago, and Canada, and through the selling agents of the 
company in a manner that we have never been able to reach by litiga- 
tion, through selling as selling agents of the company and being in 
entire control of it, the officers of the company were enabled to loot 
the company to the extent of $185,000 or $200,000, as was testified by 
Mr. Ezra C. Fitch before the House Committee on Ways and Means 
on January 14, 1913. Now, after the practice became warm they 
discontinued it, and the result has been that they have now eliminated 
Robbins & Appleton and come into contact with their jobbers direct. 
They sell a watch movement to the jobber and they have a contract 
with this specific -jobber. This contract, or what they call a bill to 
jobbers, is a peculiar arrangement. They first say, '^Waltham con- 
tract notice." Then they say, giving the size, " Waltham movement 
No." giving the number- 
bearing the trade-mark ** Riverside 19 jewels," essential parts of whiclv are 
protected by United States Letters Patent, is sold subject to the following con- 
ditions, which every buyer thereof by accepting this movement agrees with the 
undersigned company to keep and perform, viz, (1) jobbers may seU this move- 
ment to established retail watch dealers, except those designated by this eon- 
tract, and to no other persons, and only at the price and discount authorized by 
this company. The term *' retail watch dealers " shall include all watch dealers 
other than those recognized as jobbers by this company; (2) jobbers must in 
every instance deliver this contract notice with the movement; (3) retail 
dealers may dispose of this movement by sale only, and only to buyers for use 
and not for resale and must not advertise nor sell this movement for less than 
$25. A breach of any of these conditions shall revest in the company the title 
to this movement, and upon tendering the price paid therefor to the holder 
thereof the company may retake possession of the same. These conditions will 
be enforced by the company. 

Waltham Watch Co., Waltham, Mass, 

Then they run a paster through, containing substantially the same 
thing, clear down to the retail dealer. That was put in a metal con- 
tainer at Waltham. I want to take the 16 size, Eiverside movement, 
which was involved in the New York case, because I believe it is true 
of every movement that they handle. The gentlemen will remember 
that some time, about 1906 or 1907, there were certain cases that 
were decided in various circuit courts throughout the United States 
seeming to look to the fact that the private-contract system of pat- 
ented articles would be recognized as good law. Immediately after 
that we find that this company very generously and very nicely in- 
creased its price. The decision had hardly grown cold before the 
price was run up. It was originally sold for $25 — the 16-size River- 
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side movement, and then on April 15, 1907, just about this time, they 
served a notice increasing the schedule of prices. I think it was $26. 
Then, in September, 1909, they very generously, when a few more 
decisions came in, I suppose about the time the button- fastener case 
was decided, they very generously increased its price to $28.50. Then 
about the time the Dick Henry case came along they very generously 
increased the price to the consumer to $32, and $32 is the consumer's 
price to-day in all the jewelry stores. Now, that is beautiful. 

Mr. Volstead. Do you know whether there was any change in the 
movement during that time? Was the movement improved in any 
way? 

Mr. EosENFELD. None perceptible to the jeweler? 

Mr. Keene. No. 

Mr. Eosenfeld. You could not see it in the movement itself. 

Mr. Volstead. Did they make any claim for it? 

Mr. Eosenfeld. No, sir ; they did not make any claim for it. They 
just sent out the pasters increasing the price. That is brought out in 
the case they brought against Mr. Keene in New York. 

Mr. Voi^stead. This was an Elgin watch, was it not ? 

Mr. Eosenfeld. This was a Waltham. The Elgin Watch Co. has, 
at precisely the same time in every instance, increased its prices at 
the same time that the Waltham Co. has done it. I do know 
that there is one instance where they did not, and that was when the 
changes were 15 days apart. That was the only exception. The 
watch movements of the leading companies are almost indentical in 
price, or have been until the recent agitation came along. When you 
want to know the corresponding price of a certain movement, you 
only look at a Waltham watch or an Elgin watch, because one is as 
good as another. They do not have to bother which one. Now, I am 
going to follow this 16-size Eiverside watch movement, 19 jewel. 
That is what they do to the consumer in this country. What do they 
do abroad ? A contract now in effect with the Keystone Watch Case 
Co., which is a defendant in the action brought by the United States 
Government 

Mr. Volstead. You mean that suit is now pending? 

Mr. Eosenfeld. Yes, sir. They have a contract with the Keystone 
Co., which is dated the 1st day of June, 1909, to go into effect 
the 1st day of January, I believe it was, of the following year and to 
run for a period of nve years from the 1st day of January, 1910, 
Now, we see in this contract a 16-size, 19-jewel Kiverside watch for 
$10. They not only sell it for that, but they deliver it free of charge 
to Eiverside, N. J., and pay the insurance, too. 

Mr. McCoy. Is that the wholesale price? 

Mr. Eosenfeld. Yes, sir. The jobber's prioe in this country is 
$21.50, less 6 per cent. There is not any jobber's price. That is a 
joke of it. Mr. Fitch testified that they did not have any fixed price ; 
they sell it at any price they want to. 

Mr. McCoy. In this contract from which you read it fixed a $10 
price approximately. 

Mr. Eosenfeld. No; it fixed it accurately. 

Mr. McCoy. Now, that is the price in wholesale quantities ? 

Mr. Eosenfeld. This contract was originally with the Philadel- 
phia Watch Case Co. and assigned to the Keystone Watch Case Co. 

Mr. McCoT. That is in wholesale quantities? 
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Mr. EosENFELD. Yes, sir ; that is the jobber's price. 

Mr. McCoy. Now, you say that you can not find any jobber's 
No." giving the number — 

Mr. EosENFELD (interposing). How can I when the president of 
the Waltham Co. said they did riot have any fixed price to jobbers 
and they sold everything at any old p^:ice they could get ; and they 
always have sold everything at any old price they could get since they 
have been in business. 

Mr. McCoy. Do you know whether or not they do sell or have sold 
to any jobbers in this country at $10 or thereabouts? 

Mr. EosENFELD. I do not believe they have. 

Mr. McCoy. The Keystone Co. puts the works into their cases and 
then exports them? 

Mr. EosENFELD. Ycs. 

Mr. McCoy. Then, what is the 

Mr. EosENFELD (continuing). With or without cases. 

Mr. McCoy. What is the export price of the works without the 
case? 

Mr. EosENFELD. The export price to whom? 

Mr. McCoy. Well, to anybody who buys it for export, or to the 
man who buys it on the other side as exported by the Keystone Co. 

Mr. EosENFELD. They charge anything they can get. Mr. Keene 
gives me the fact that in Eangoon, Bomfcay, Calcutta, and Johannes- 
burg they get better discounts than they do at any other place, except 
at the London office. We can not tell what it costs, even though we 
know the exact price they have on their watch movements sold from 
the London office. The discounts are so large that they are not even 
given; they are kept secret. 

Mr. McCoy. What was your object in citing this $10 price which 
they make to the Keystone Co. ? 

Mr. EosENFELD. For the simple reason that that was the watch in 
litigation and it was easy to follow. 

Mr. Nelson. The point is that we have not got the comparison of 
the points you are bringing out. 

Mr. EosENFELD. All right ; I will get this comparison. Now, you 
want to know how they sold it. Here is the testimony of Mr. Fitch 
in the trial in New York. 

Mr. FitzHenry. We are not fussing about that, but the thing we 
want to- know is how you follow that watch that you started out 
with? Let us know what it sells at to persons in Europe or to the 
jobber, if you know, and then to the consumer, to the final purchaser, 
and then what the same watch costs in this country. 

Mr. EosENFELD. Might I just read this? This is the testimony of 
Mr. Fitch in the trial of Mr. Keene's case in New York. I asked Mr. 
Fitch this question : " On these Waltham contract movements did the 
Waltham Watch Co. between the jears 1905 and 1910 sell watch 
movements at the same price to its jobbers, grade for grade, size for 
size? " Then there was an objection, and the answer was, "No." I 
then asked the question, "When you answer that question 'No,' you 
refer to the entire period between 1905 and 1910?" Mr. Fitch re- 
plied, " I refer to the entire period the company has been in business." 
I then asked him the question, "And your answer ' No ' applies to all 
the contract- price movements, does it not ? " The answer was, " It ap- 
plies to all the business, both noncontract and contract movement, 
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and everything we deal in." They substantially only market their 
products to jobbers and they have no price to the jobbers. 

Mr. McCoy. The only point of the question is this: You called our 
special attention to a $10 price made to the Keystone Co. 

Mr. EosENFELD. Yes, sir. 

Mr. McCoy. We want to follow your argument, but we do not 
know what use you are going to make of that special fact, if any, 
as contrasted with some other fact. In other words, was the thing 
cited with reference to something you are going to disclose, or did 
you cite it incidentally? 

Mr. EosENFELD. I citcd it because of the fact that I wanted to 
show, first, that the prices they got — ^that the watch movements 
were delivered free to Riverside, N. J., charges prepaid, and some 
other incidental expenses added. 

Mr. McCoy. Now, having established that fact, what is the con- 
clusion which you draw from it ? - 

Mr. EosENFELD. The conclusion that I draw from it is this: That 
the watch movement itself, from the information I have gotten, 
can not be bought by the jobber at anything like that price in this 
country, and never could. 

Mr. McCoy. Now, what is the proof of that fact, and at what price 
does any jobber buy it? 

Mr. !feosENFELD. Why, I can not tell you that, because they have 
not any price. 

Mr. McCoy. Well, some jobber must buy these watches, and, if 
so, what price does he pay for them ? 

Mr. EosENFELD. The best information that Mr. Keene has is that 
they get about 6 per cent and an added 10 per cent oflF of the $21.50. 

Mr. FitzHenry. At what price is that same watch movement sold 
to the jobber, or somebody in Calcutta ? 

Mr. McCoy. Or any other place outside of the country ? 

Mr. EosENFELD. Mr. Keene can ansewer that exactly for yo u. 

Mr. Kjjene. I wish to state that my agent has bought Waltham 
•matches in retail shops in London, over the counter; he has walked 
in from the street and bought them cheaper than he could buy them 
wholesale here. 

Mr. FitzHenry. Eeferring to this particular Keystone watch 

Mr. Keene (interposing). I am going to tell you about that. I 
personally have also bought Eiversiae watches in Manchester, Eng- 
land, for about 39 shillings, but I have nothing to prove it. I have 
contracts to prove that they sell in this country at $10 for export, 
but I have bought them and I am satisfied that they have been sold 
in Manchester for less than $10. 

The Chairman. What would be the retail price of that watch 
which you bought at Manchester ? 

Mr. Keene. That is the one they are protecting the prices on. It 
is up to $39 at the present time. I bought them from Mr. Pendle- 
bury, of Manchester, England. 

The Chairman. What does that same watch sell for here? 

Mr. Eosenfeld. $21.50, 6 per cent off to the reailer, and, as far 
as I know, an extra 10 to the jobber. The jobbers claim that they 
do not make anything, but they make 10 per cent, and there is a 
bare possibility that they get 20 per cent. 

28273— FT 2&— 14 6 
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The Chairman. When you say jobber in this sort of a case, you 
mean the foreign jobber? 

Mr. Keens. No; I mean the American jobber. The American job- 
ber pays $21.50, less 6 per cwit, with an extra 10 per cent. 

Mr. McCoy. I did not want to cut the other witness off, but I 
wanted to connect up your statement. 

Mr. RosBNFEt©. Well, when I got the evidence that they did not 
have any fixed price for jobbers I was not going to chase all over 
the United States to find out what the average price was. 

Mr. Volstead. In that hearing did Mr. Fitch give any price to- 
the jobber? 

Mr. RosENFELD. No; I just asked him that question, and, having 
AO fixed price, I could not go any further. 

Mr. Volstead. Did you go any further into the price at all? 

Mr. BosENFEU>. No, sir. 

Mr. Volstead. Is not there any evidence in the record to shoTv 
what they contracted to sell them for? 

Mr. RosBNFELD. We tried to get the facts of the cost but we have 
not succeeded. 

Mr. Volstead. Is there not anything in the record as to what 
igures they sold them to the jobber? 

Mr. Rosenfeld. No, sir. 

Mr. VoiiSTiCAJ>. I did not imagine that they would handle anything 
at 10 per cent. 

Mi*. Kbbnb. The jobbers handle them at anything they can. 

Mr. Volstead. My understanding is that they practically retail 
ibem to a great many of these dealers 

Mr. Keenb (interposing). The jobbers sell them for nothing. 
They give the jobber en<Migh to buy a Uneeda Biscuit for dinner. 
He has to do simply as they say if he wants to stay in the business. 

Mr. Flotd. Mr. Keene, Mr. Rosenfeld has read the testimony of 
the presidenit of the Waltham Co. to the effect that they have no 
fixed price, and I understood Mr. Keene to state, Mr. Rosenfeld, 
thftik the jobbers' price in this country is $24.50. 

Mr. Rosenfeld. That is as near as he made it out. 

Mr. Floyd. I want to ask Mr. Keene what he has to say to that 
statement of his attorney. 

Mr. Keene* $21.50 is the published price. I think it is really 
published in their official catalogue at $43. That means 50 per cent 
off and the cash and the jobber's discount. It may be 10 or 20 
extra. I do not think there will be any more than 20 off to the 
jobber, but Mr. Fitch's testimonv upsets all my calculations. 

Mr. Volstead. You are speafeing of the printed statement of 
price ? 

Mr. Keene. I think in the general catalogue everything is pub- 
lished as half and the retailer gets 6 off and the jobber gets 10 or 15 
off, or whatever it may be. 

Mr. Floyd. Well, that is all I want to know. Mr. Rosenfeld i« 
talking about the sworn statement of the president of the company. 

Mr. RosiENFELD. Mr. Keene is basing his figures on what he has 
heard in the trade, and as soon as he found out this fact all his calcu- 
lations were naturally upset, and what he is giving you now is what 
is generally supposea to be known in the trade. That is what he is 
giving you at this point. They sell an 18-size, 7- jewel movement, 
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Waltham watch to the Keystone Co. at $2.20, and I think that is $4.50 
in this country. 

Mr. Keenb. It is about $3.75 in this country, about 83 per cent 
higher than abroad. 

Mr. Roseni>t:ij>. In the same way it goes all through the list. You 
take the price, say, for an 18-size, 15-iewel movement, and it is $2.75. 
Then, a patent regulator, 15-size — that is, a Waltham movement 

Mr. Nelson (interposing). Do they attempt to fix the price to th^ 
consumer in the foreign countries? 

Mr. Eo8ENfeij>. I do not believe they do ; I never heard of it. 

Mr. Keene. That price fixing was done here on account of th6 
railroad man, in order to charge him a high price. They got the 
general manager of a railroad to issue an order to the employees that 
ttiey must have a time system. On the English railroads they fur- 
nisft their own system, and guards on an English railroad can carry 
a $40 or a $50 watch if he wants to, but the American railroad man 
must supply at his own expense the time system requii*ed by the 
American railroad. 

The question was put this morning to several witnesses about what 
happened in case they did not maintain the price. Well, this is th0 
way it worked. They issued a list of jobbers at certain periods. I 
believe I brought along several such lists. And when a jobber did 
not walk the chalk line to the proper music his name did not appear 
on the list and that meant that he was oflF the list of jobbers. That 
was done, as was testified to in the case of the Waltham Watch Co. v. 
Mr. Keene. Now, down in Boston it was testified to that it was done 
by indirection, that they simply issued another list of jobbers with 
tne name of the jobber off of the list who had deceived them in that 
way. 

Now, what was done with reference to retail dealers who did not 
maintain the fixed price? Here is what was done if they did not 
maintain the price. I have the originals of these letters in my office. 
This is a copy of a letter addressed to a jobber in Boston, dated May 
4, 1910 : 

Smith Patterson Co^ 

52 Symmer Street, 

Gentlemen : Will you please advise us if you have been ov are now selling 
Waltham watches to the Baler Jewelry Co., of Salina, Kans., and oblige. 
Yours, truly, 

ROBBINS, Appleton & Co. 

That is very innocent. That is the most innocent-looking inquiry 
imaginable. Let us get the history of it. Every watch movement 
that is manufactured Dy any watch company has a number, and after 
it is manufactured they put the name of the jobber alongside of the 
watch movement in their watch book and the jobber to whom it is 
sold. Now, in the case of the Waltham Co., they go to the jobber 
and say to him, by a contract or by a notice pasted on the bill of sale, 
as follows: 

Jobbers must immediately send to the company's selling agents. 

That was during the period of the selling agency of Eobbins, Ap- 
pleton & Co.; the same thing exists, only with the selling agents' 
phrase left out. 

A duplicate of every bill of the above-named movements and watches whicb 
they issue. 
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In addition it is provided that the jobbers — 

Must bill said movements or watches only on billheads approved by said com- 
pany and bearing the conditions of sale; must not bill said movements or 
watches with any other goods; must not exchange said movements or watches 
for any other goods whatsoever; the Waltham contract notice must be de- 
livered with the movement or watch in every instance. 

What does that mean? That means that when a jobber sells this 
watch movement with a number on it he must send to the Waltham 
Watch Co. the name of the retail dealer to whom the movement is 
sold. Now, the' company has traced the movement from the factory 
to the dealer, and although thev were unable to enforce this condition, 
I have my serious doubts whether a man could remain long on the list 
of jobbers of the Waltham Co. unless he obeyed this condition. At 
any rate, they could follow the history of the watch movement, and 
whenever they found a jobber or jeweler who had disobeyed this con- 
dition they were able, through having the nimiber of the movement 
and being able to trace it, to punish those men, and if they did punish 
them it meant that some missionary, or somebody in the employ of 
the Waltham Co., had found a man selling at less than the retail 
price fixed to the consumer. That is what that meant. They have 
the history of the movement through to the jobber and from the 
jobber to the retailer, and having the history down to the retail 
jeweler, they are enabled to make inquiries as contained in the letter 
I read to you a moment ago. That letter was signed Robbins, Apple- 
ton & Co., by E. P. Fitch, jr., manager, the son of the president of 
the Waltham Co., but now general manager, I believe, of the Wal- 
tham Watch Co. 

Here is another letter, dated November 18,' 1911, addressed to the 
same people — Smith, Patterson & Co.^ 52 Washington Street, Boston, 
Mass. : 

Please Inform us if you have ever or are now supplying Waltham movements 
to U. S. Webb, of Corbin, Ky., and oblige. 
Yours, truly, 

Waltham Watch Co. 

Knowing the history of the watch movement, they send out letters 
of inquiry and in that wav endeavor to ascertain whether watches are 
being sold for less than the fixed price. 

Here is another one, dated June 6, 1911 : 

Gentlemen : Will you please advise us if you are selling Waltham goods to 
the following party, Ben F. Harless, Houston, Tex., and oblige. 
Yours, truly, 

Waltham Watch Co. 

The committee is anxious to know what a fixed-price system will 
do if they establish it, and if they want to know what it will do 
here it is. There is not anything to prevent the numbering of the 
article or package that they have sold to dealers and then writing a 
letter of inquiry. I would like to see any jeweler, after they found 
that Waltham watch movements were sold at a price to the con- 
sumer less than the fixed price, get another movement from a 
Waltham jobber. I would like to see a man who had sold Colgate's 
soap at less than the fixed price to the consumer buy it again, and 
the same thing applies to the soaps of Eoger & Gallet. I would like 
to see a man, known to sell the Grillette safety razor at less than the 
fixed price, buy it again if they found it out. 
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Mr. Volstead. Is not this true, that what you complain of largely 
grows out of the fact that there is practically a monopoly? 

Mr EosENFELD. Exactly. 

Mr. Volstead. Outside of the question of fixing prices ? 

Mr. RosENFELD. It is a monopoly, and Judge Ray said, in his 
opinion in the New York case of the Waltham Co. v, Keene, that it 
was a monopoly. 

Mr. Volstead. It see^ to me that the question of fixing prices is 
not so very material in this monoply except that the monopoly fea- 
ture gives the power to fix prices. 

Mr. RosENFELD. Exactly. A monopoly works this way: They 
start at the top. Then they distribute through jobbers to retail 
dealers and they fix the price to the retail dealers and have enforced 
it or have been trying to enforce it. 

Mr. Volstead. What sort of legislation do you want ? 

Mr. RosENFELD. Personally, I do not believe we should have any 
legislation which in any way interferes with the retail dealer in sell- 
ing his own merchandise in his own way. 

Mr. Volstead. You do not think it is necessary to amend the law 
so as to prohibit price fixing beyond what the Supreme Court has 
done? 

Mr. RosENFELD. I do not think so. I think the law as it now 
stands effectually prohibits price fixing. 

Mr. Volstead. Is not this true, that in a case of this kind, espe- 
cially where there is a monoply back of the article, that they may go 
and make contracts just the same as though they were not forbidden, 
and that those contracts would be observed generally by a great many 
people? 

Mr. RosENFELD. I do not think that under the present law even a 
contract to sell at a fixed price would be valid. 

Mr. Volstead. Of course, I am assuming it is not valid, but would 
it not bind men as a matter of honor? 

Mr. RosENi'ELD. That is the way, and they have not changed the 
system. 

Mr. Volstead. Then you think it is necessary for us, if we are 
going to try to get rid of this, to impose a penalty on these practices? 

Mr. RosENFELD. I think so. 

Mr. Volstead. The practice of fixing prices ? 

Mr. Rosenfeld. I think a penalty should be imposed, and I think 
to that end the fixing of prices should be stopped, and that after a 
man has parted with his article and it is in the possession of another 
man that he should sell it in his own way, and if anything is done 
to prevent that I think it should be declared in violation of the Sher- 
man Act and presumptive evidence of monopoly. According to the 
decision of Judge Ray, in the United States Circuit Court of Ap- 
peals — a writ of certiorari being applied for from the Supreme 
Court on that decision — it is a monoply and in violation of the 
Sherman Act. 

Mr. Nelson. This case has been settled? 

Mr. Rosenfeld. Yes. 

Mr. Nelson. Was any penalty involved in it ? 

Mr. Rosenfeld. In what way? 

Mr. Nelson. You say a case was brought 
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Mr. Rosen FELD (interposing). There are two cases — really three 
cases. One case was brought in New York on one particular watch 
movement. 

Mr. Nelson. Were they not found guilty of certain practices in 
violation of the law ? 

Mr. EosENFEU). We were the defendants in that case. 

Mr. Nelson. That presents a different situation. 

The Chairman. It was a suit in equity to enjoin you from selling 
the watches. 

Mr. Rosen FELD. Yes ; below a certain fixed price. We were selling 
watch movements and watchcases for $13.95 to the consumer that 
they wanted us to sell for $28.50. 

The Chaikman. The court on the trial of that case held 

Mr. RosENFELD (intcrposin^) . That they could not restrain us from 
doing that, and that the whole thing was m violation of the Sherman 
Act. 

Mr. Nelson. Can you give us that citation? 

Mr. Rosen FELD. I think it is reported in 202 or 204 Federal Re- 
porter. 

Mr. Nelson. And was it the Waltham Co. v. Keene ? 

Mr. RosENFELD. Ycs. 

Mr. Nelson. You mentioned a penalty. Could you frame the exact 
language that you have in mind ; that is, as to the sort of penalty that 
you would inflict upon those who are guilty of these practices ? 

Mr. RosENFELD. I havc not thought of the exact language, but I 
could do so, I presume. However, I should say that if a man is able 
to prove in any way that he has been the victim of any such prac- 
tices that he is entitled to a set sum without requiring him to go into 
any proof of damages, because the difficulty of proving damages is 
almost insurmountable. 

Mr. Nelson. In your case would it have been difficult to prove 
damages? 

Mr. RosENFELD. I do not think so. I think when we get through 
with this case we can prove damages. 

Mr. Nelson. Suppose you think it over and send the committee 
such language as you think would reach that. 

Mr. Rosenfeld. Yes; I will try to. I will try to frame it in such 
way as to reach that practice. 

Mr. Keene. I want to say a word or two about price fixing. I re- 
oeive communications by mail and in person from railroad men some- 
thing like this : I am a brakeman, a crossing tender, or flagman ; I get 
$40, $50, $60 a month, whatever the case may be. I have a family 
of six or eight children to support. I must have a watch, under the 
new system, costing $40 or $45 or I can not continue to do the work 
here. What can you do for me in the way of price ? 

Mr. Voi^tead. Has there been any reduction in the price of watches 
since the reduction in the tariff ? 

Mr. Keene. Not to my knowledge. 

Mr. Volstead. Are there any foreign watches that compare with 
American watches that could be imported under the present tariff? 

Mr. Keene. Oh, yes; we import now, 

Mr. Voi>stead. Do you know whether there has been any increase 
in importations since the tariff was taken off? 
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Mr. Keene. Some, but it is difficult for them to get a market, be-^ 
cause these companies have built up a trade that it is hard to over- 
come. Forty years ago, when watchmaking was new in this country, 
they started to work on the retailers and gradually took them in 
until the retaiiler and the jobber owed so much money that they, 
could not do any different. They have got a very smooth-running 
piece of machinery, that Watch Trust. You can never see it, but you 
can feel it. 

Mr. McCoy. But it has not anything to do with or is not due in 
any respect to the fixing of the resale price? 

Mr. EosENFELD. If you were in the jewelry business I would like 
to see you buy Howard watches, Elgin watches, or Waltham watches 
from a jobber if you did not maintain the price. I would like to see 
you buy them from the jobbers of go into the open market and buy 
any one of these movements, which are controlled by companies that 
are working together with a perfect system ; that is, when they know 
you have cut the price. 

Mr. McCoy. That is not the point at which I was aiming my <^ues- 
tion at all. I will state what appears to me to be the deduction to 
draw from what you have said, and if I am wrong correct me. Per- 
haps I can do that better than by asking questions. There is a com- 
bination amongst watchmakers which, and that, coupled with the 
fact that they have been in business for so long and have established 
such connections with the jobbing and retail business, enables them 
to control the whole situation, but they have not secured control of 
the whole situation, because at some time in the past they have been 
permitted by law to fix the resale prices ; am I right ? 

Mr. Keene. They came out with their contracts for my benefit 
after that reimportation campaign. 

Mr. EosENFifLD. It still works just as smoothly. 

Mr. McCoy. But their present strongly intrenched position was 
not secured by their ability to fix resale prices, but was due to other 
circumstances. 

Mr. Keene. I would not say that. Of course, the other little fel- 
lows are hammering and hammering constantly. 

Mr. RosENFELD. Trying to get somewhere. 

Mr. McCoy. I know, but the fact that they control the business is 
not due to the Waltham and the Elgin people fixing their prices, but 
it is due to the fact that they have a certain control over jobbers and 
retailers, which they have gradually built up by their practices. 

Mr. Keene. But occasionally one kicks over the traces. 

Mr. Volstead. That may be perfectly true, that control has not 
been obtained by this practice of fixing prices. 

Mr. McCoy. They fixed prices because they got control, and have 
not gotten control because they fixed prices. y; 

Mr. EosENFELD. It is impossible in the lifetime of either Mr^ 
Keene or myself to tell when the fixing of prices began, because that 
fixing of prices has been going on for years ; way back 30 years ago 
or 35 years ago, when the old Manufacturers' Association was in ex- 
istence, composed largely of watch manufacturers and manufactur- 
ing companies, there was a penalty imposed for price cutting and 
things of that sort. That price system is very old indeed. 

Mr. McCoy. I have been very much interested in Mr. Keene's cam- 
paign and always have been, but in your statement I have not seen 
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any evidence to show that they have secured their control by price 
fixing, but having secured a control they are endeavoring to retain it 
for tine purpose of fixing prices. What you show is a combination 
in existence which apparently, on your statement, is in violation of 
the Sherman Act. 

Mr. Keene. That is a great aid to Mr. Ingersoll. 

Mr. McCoy. That may be. 

Mr. Keene. And he maintains that he had the right to do it and 
that he was not securing any monopoly of the watch business while 
doing it. He has practically got a monopoly of the cheaper goods; 
he has, I should say, 75 per cent of it. 

Mr. Nelson. Eeversing this, and in view of the fact that the Sana- 
togen case prevents price fixing, what effect will that have upon their 
practices ? 

Mr. Eosenfeld. We can not buy watch movements any more than 
we could before; we have the same difiiculty now to meet in getting 
watch movements that we had before that decision. 

Mr. Nelson. Do they still refuse to sell to you? 

Mr. Eosenfeld. Yes. 

Mr. Keene. They are acting in defiance of the law the same as they 
did before. 

Mr. Volstead. Are you in favor of amending the law or of allow- 
ing it to stand as it is ? 

Mr. Eosenfeld. We are not in favor of any price fixing. A cam- 
paign has been begun throughout the United States in favor of per- 
mitting price fixing to the consumer, and we are here to oppose that. 
That has been injected into many of the hearings before this com- 
mittee. We are here to oppose any such amendment being put in 
any of the bills before this committee. 

Mr. Volstead. You are not asking for any afiirmative legislation? 

Mr. Eosenfeld. We are not asking for any afiirmative legislation, 
but we are asking to have the present law enforced. 

Mr. Volstead. Following the language of the decision of the Su- 
preme Court of the United States in those cases ? 

Mr. Eosenfeld. Yes. 

Mr. Floyd. In that connection let me ask you this question : As I 
understand it, with all of their efforts and with all of their power and 
combination in the past, through which they have endeavored to make 
this uniform price, still they have not been absolutely able to do it in 
all cases? 

Mr. Eosenfeld. Not fully; no. 

Mr. Floyd. If we leave the law as it is interrupted by the Supreme 
Court, that this price-fixing is unlawful and that such contracts can 
not be enforced, do you not think that in time they will lose all 
power ; that is, if we leave the law alone and do not have any addi- 
tional legislation? 

Mr. Eosenfeld. I rather imagine they would eventually. What 
is desired is to let the dealer have access to the market and to the sup- 
plies of watch movements, Colgate soaps, Gillette razors, the soaps or 
articles of Eoger & Gallet, or any of Colgate's articles. 

Mr. Floyd. I would like to ask Mr. Keene a question in that con- 
nection. You are a retail dealer in watches. Do these companies 
that we have been discussing — the Waltham, Elgin, and Hamilton 
companies, and these other companies — refuse to sell to you direct? 
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Mr. EosENFELD. They sell through jobbers and the jobbers refuse 
to sell to us. 

Mr. Kebne. Just the same as some years ago they refused. 

Mr. Floyd. The jobbers refuse to sell these watches to you direct? 

Mr. Keene. Oh, yes. 

Mr. Floyd. They still continue that practice ? 

Mr. Kjiene. Yes; they expressed that opinion to investigators — 
that they intended to go on the same as they had been going on 
before. 

The Chairman. How do you buy your watches? 

Mr. Keene. Through the back door and indirectly ; paying a little 
premium to some man to get them for me. 

Mr. RosENFELD. They have always curtailed our supply. It is very 
difficult to get a supply to sell at the price we want to sell at. It is 
very difficult to do that. 

The Chairman. You buy some abroad, do you not ? 

Mr. RosENFELD. Wc will under the new tariff, no doubt. 

Mr. Floyd. With all these added expenses you still can afford to 
sell and do sell at a profit these watches at a lower price than these 
companies wish to have them sold ? 

Mr. Keene. Yes. I think under this new tariff it can be done. 

Mr. Floyd. In your trade you do sell them at a lower price ? 

Mr. Keene. Yes, sir. 

Mr. RosENFELD. Of course, there is some difficulty in reimporting, 
you know. Under the old tariff articles could be reimported if they 
were in the same condition as when shipped. Dials were sent abroad 
and the words "Made in Switzerland were placed thereon, and 
when the merchandise was reimported to this country the custom- 
house officials in some way were notified by the Waltham Co. and 
these particular shipments were opened and the dials there were 
found to be stamped on the back "Made in Switzerland," and this 
fact resulted in a duty being imposed, not only on the dials upon 
the watch movements, but also on all watch movements contained in 
the entire shipment. 

Mr. McCoy. Mr. Keene, in connection with some articles sold by 
mail-order concerns, suggestions have been made here that they were 
bought at secondhand and sold without that fact being advertised. 
Do you sell any secondhand watches at all ? 

Mr. Keene. No; and I do not think the mail-order houses do. I 
am very well acquainted with Sears, Roebuck & Co. and Montgomery 
Ward & Co. and I do not think there is anything in that at all. For 
instance, here is a little incident told me by Mr. Marum, of Mont- 
gomery Ward & Co. They were advertising these Hamilton watches 
at a cut price ; they were having difficulty in getting their supply ; and 
they received an order from some retail jeweler in Michigan, inclos- 
ing a check for one hundred and some odd dollars for a dozen of 
those watches. He did not have the goods at the time and he did not 
know what he would do about it. So he took one of his expressmen 
and sent him to the jobber^ saying, " Mr. So-and-so, a jeweler in good 
standing in Detroit " — or wherever it was — ^" wants a dozen Hamilton 
watches. I will pay you for them the wholesale price. Please ship 
them to him." And he put the profit in his pocket. He personally 
made that profit after paying the wholesale price through the ex- 
pressman. He afterwards found out that this jeweler was acting as 
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a sjx)tter for the Hamilton Watch Co. That is one way of getting 
goods and doing business around the back door. " 

Mr. Rosen FELD. Now, there is one point against fixing prices that 
I want to call to your attention. You are not going to allow a mer- 
chant or dealer to return articles unless he is in bankruptcy, in 
danger of bankruptcy, or in the hands of a receiver, but why on 
earth should not a merchant be free to distribute his articles as he 
sees fit? If he has a financially bad season, when his business has 
not been good, why on earth, I say, is he not permitted to sell his 
goods as he sees fit, turn them over and get a small profit or get 
sufficient money to enable him to pay his bills? Why should he be 
compelled to wait until he is in bankruptcy before that privilege 
is accorded — ^the return of the articles ? Why should he be compelled 
to reach that condition before a manufacturer is bound to accept the 
return of the articles? Why should he wait that long? If he is a 
good mechant why should he have his shelves stocked with mer- J 

chandise which he can not sell, because year after year every mer- ' 

chant in business accumulates stock. If he is a good merchant he 
sells it and gets rid of it; he reduces his prices in order to enable \ 

him to obtain cash. But if he is a poor merchant he allows that 
stock to accumulate and accumulate until finally he finds himself 
absolutely insolvent by reason of the fact — perhaps not insolvent, 
but unable to pay his bills for the simple reason that his capital is 
invested in merchandise that is on his shelves, and therefore he can 
not pay off his bills. Now, if you are going to say to that mail, " You 
can not sell at a less price than fixed or we will not sell to you," how 
can he take care of himself? What about the interest on his money; 
what about other expenses and items that go into that business that 
are necessary expenses to meet ? However, if the present system can 
be enforced that is what will be done to him, and you have him 
nailed to a price system and he can not turn. I understand that the 
Waterman fountain pen costs $5; that fountain pen costs the retail 
dealer something like $2.25 or $2.30, but he must sell it for $5. 
But if he is overstocked with fountain pens, or overstocked with any, 
other article that is trade-marked, patented, or copyrighted, why 
should not' he be permitted to sell those pens for $3.50? 

Mr. McCoy. Why did he buy it with that condition attached ? 

Mr. EosENFELD. Why should he be compelled to buy it with such 
a condition ? That is the answer to that. 

Mr. McCoy. Why should the manufacturer be obliged to sell it 
without attaching that condition ? 

Mr. RosENFELD. Bccausc he has gotten every nickel he want^ out 
of it ; and all he gets out of it is the privilege of trying to foist it on 
the dealer; he does not derive a nickel's worth of profit out of it. 
The manufacturers are not obliged to sell their articles; they can 
frame their articles if they want to. 

Mr. McCoy. They are not obliged to sell and the other man is not 
obliged to buy. Why not allow them to make any contract they see 
fit to make? 

Mr. RosENFELD. For the simple reason that it would only be a 
short time before every article will either have a trade-mark on it 
or be in somewise protected under some sort of price-maintenance 
system. And in order to engage in business it is necessary for him 
to have articles with which to do business; otherwise he must stay 
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out of business. That is the answer. Now, for example, iet us take 
a haberdasher's store, and we will go through it. You take collars. 
They have a resale price. The E. & W. brand, the Arrow brand, 
the Lion brand, whatever collar you mention that goes into a 
haberdasher's store has a resale price. You take your shirts — the 
Manhattan brand, the Eagle brand, or any other shirt, and you find 
they try to fix the retail price. Take your hosiery; take the Onyx 
hoisery, and go through it further. Take your underwear. The 
B. V. D., the Scriven underwear, or this wool underwear — I have 
forgotten the name of it — the Jaeger underwear. Go in and see 
what they can do. Go into a haberdasher's store and see how much 
business he could do on articles that are not trade-marked or in some 
way patented. See what he could do if they were removed from his 
stock. 

Mr. McCoy. Let us take the Manhattan shirt. I can take you to 
SLTiy street in New York almost twice a year and get you Manhattan 
diirts at a marked-down price, at which everybody is selling. 

Mr. EosENFELD. Ycs. Of course the Manhattan Shirt Co. sends 
out notices. The dealers are notified that on a certain date — say in 
January and in July or the 1st of August — on a certain date the 
prices can be marked down to a certain extent; but if a dealer sells 
those shirts at a reduced price on any other day and it is discovered, 
his supply is cut off. 

Mr. McCoy. I appreciate that. But this practice of fixing a day 
on which they will cut the price does away with one of your objec- 
tions, which is, as applied to the resale price proposition, that they 
have got to carry stocks of goods. Now, they clean out everything 
there, as you know, twice a year. 

Mr. EosENFELD. I am not so sure but that they manufacture shirts 
for those sales; I am not so sure but that most of these sale shirts are 
manufactured for specific sales. 

Mr. M^cCoY. They may be. 

Mr. Nelson. Do you mean to suggest that they are a different 
grade of shirts ? 

Mr. Eosenfeld. Yes ; although I would not make that statement as 
applying particularly to Manhattan shirts. 

Mr. McCoy. I do not believe that he wants to say that about Man-^ 
hattan shirts. 

Mr. Eosenfeld. Well, I can only answer particularly as to those 
things with which I am familiar. 

Mr. McCoy. I am quite sure the people who manufacture the Man- 
hattan shirts do not put out an inferior grade of shirts to be sold at 
so-called marked-down prices twice a year, and I do not believe you 
meant to contend that. 

Mr. Eosenfeld. I did not ; no. I do not know that they do that 

Mr. McCoy. Let me give another instance : I live out in the country 
and do business in New York. My doctor will give me a prescrip- 
tion calling for a certain kind of proprietary medicine. I go to my 
druggist and he says to me, " You will have to go to New York to 
get that, because I can not afford to carry it, because the cut-rate 
stores in New York sell for so niuch less that I can not carry the 
stock." Now, where do I come in on that kind of a proposition ? 

Mr. EosENFEU). You? 

Mr. McCoy. Yes ; I am a consumer. 
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Mr. RosENFEiD. The cut-rate stores do sell at reduced prices and 
the men have made a great deal of money and have prospered. 

Mr. McCoy. I do not care about that. I am telling you what I 
have encountered more than once in the course of the last 21 years 
living in this little town 13 miles from New York. I would prefer 
to patronize my own druggist, because he has got to have business 
in order to keep his store running, but he has told me more than 
once, when I have gone there for some particular medicine, " I do 
not carry that article^ and I can not afford to meet those down-town 
prices." For me it is very convenient, because I pass those stores 
almost every day; but what becomes of the man who does business 
out in this little town and who does not get to New York? 

Mr. RoSENFELD. May I illustrate that for you ? 

Mr. McCoy. Take my own illustration. I am asking about some- 
thing I know about. 

Mr. EosENFELD. I do not know anything about this, but I can 
answer your question in this way : On the corner of One hundred and 
fifty-seventh Street and Broadway, New York City, there is one 
of the Biker & Hegeman drug stores. There is a man named Hansen 
who has a drug store on Broadway at One hundred and sixty-first 
Street or One hundred and sixty-second Street. For years he has 
been there ; he has no other store. He started the practice of cutting 
prices on articles such as Spearmint gum. I believe he sells Spear- 
mint gum for 3 cents, and all sorts of other articles at reduced prices. 
He gets, he tells me, a profit that is satisfactory, and he has pros- 
pered under the cut-price system, within two or three minutes' walk 
of one of the Riker & Hegeman drug stores. That is done under the 
cut-price system. 

Mr. McCoy. You are taking a man who is doing business in a sec- 
tion where there are thousands^ of people. 

Mr. RosENFELD. I am taking a man I know. 

Mr. McCoy. And I am taking a man I know, but you are compar- 
ing a man in a town of 5,000 with a man at One hundred and sixty- 
first Street and Broadway, New York City, with many thousands of 
people around him. 

Mr. RosENFELD. The man on Broadway near One hundred and 
sixty-first Street or One hundred and sixty-second Street has not a 
store that is as large as this room, but he has prospered. 

Mr. McCoy. But New York, in that particular section, is largely 
populated. How are you going to take care of the druggists in little 
towns such as I speak of ? What is such a druggist going to do and 
what am I going to do as a consumer of the articles ? 

Mr. RosENFELD. What he can do is to purchase his articles the same 
as other people. 

Mr. McCoy. He can not afford to do that. He has not the capital 
nor the sales to permit him to sell at cut prices. He has to sell to 
5,000 people while these other people have many thousands coming to 
their stores. 

Mr. Keene, I am not much on medicines, but it strikes me that a 
town of 5,000 should be a live town. Do you mean to tell me that he 
is not live enough to have the articles his customers want? 

Mr. McCoy. Oh, I do not know about that ; I presume he has most 
articles. But I have had that experience with him on several oc- 
casions. 
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Mr. Keene. Something must be wrong about him if such a thing 
happens in a town of 5,000. 

Mr. McCoy. I am speaking about personal experiences that I have 
had several times during the last 20 years. 

Mr. Kjiene. At your own druggists, I believe; the one you prefer 
to deal with ? 

Mr. McCoy. He is the leading druggist in the town. 

Mr. Keene. It is unbelievable, that in a town of 5,000 he should 
not have articles that you want ; he should carry all medicines. 

Mr. McCoy. Well, it happens that there are medicines he does not 
carry. 

Mr. Keene. Of course, the question of cut prices does not enter 
into it at all. He should carry it because you must have medicine. 

Mr. McCoy. I know ; but new medicines are coming'on the market 
all the time, and a doctor prescribes them as he discovers them. 

Mr. Keene. Well, as I said before, it does not seem possible that 
such a thing could happen in a town so near to New York. If you 
will permit me, I would like to answer you on that subject, that the 
dealer is not obliged to buy from the manufacturer, and that the 
manufacturer is not obliged to sell. That is true ; I will agree with 
you. But if you have spent 30 years of your life rooting for their 
brands of watches and have built up a trade in them, and then they 
come along with a proposition, which they are trying to legalize in the 
courts, making it almost criminal for you to sell at your own prices, 
you certainly feel that you have done wrong in attempting to build 
up such a trade and in trying to sustain the watch business. It is 
not fair to the retailer, who has made the manufacturer by shouting 
for his goods for years, to come along and say you can not have any 
more. 

Mr. McCoy. I have always sympathized with you in your fight, 
but you are up against a proposition which I would reach in another 
way, if what I understand to be the facts are true. 

Mr. Keene. I would be very glad to have instructions. 

Mr. McCoy. I would go to the Attornel General. 

Mr. Keene. Mr. Henry T. Eainey told me that he has worn out 
several pairs of shoes in going from his office to the Department of 
Justice trying to have them take up this very thing. 

Mr. McCoy. But we have a new Attorney General. 

Mr. Keene, I do not know whether Mr. Eainey has more shoes 
or not. 

Mr. McCoy. I think he has. 

Mr. Keene. If he has, I will see him, have him put on a new pair, 
and start up there. 

Mr. Nelson. Would it follow that Brother McCoy's druggist would 
have that particular article simply because he was permitted to fix 
his price? 

Mr. Keene. Why would it follow, did you say? 

Mr. Nelson. Would it necessarily follow that he would have that 
article? 

Mr. Keene. I understand he did not have it because he could not 
compete in price with the New York man. 

Mr. Nelson. My question was this: Mr. McCoy claims that be- 
cause of failure to fix prices the local man is held to the price that is 
fixed; was not that it? 
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Mr. Keene. No ; he would not have it at all. 

Mr. McCoy. No ; it is not a question of fixing prices. 

Mr. Nelson. Then, I failed to follow your line of argument. 

Mr. McCoy. If the retail price were fixed at 25 cents, and he had 
to sell it at 25 cents, and the big man in New York had to sell it at 
25 cents, the man. in New York could not take the business away. 

Mr. Nelson. There is the point. Why does it necessarly follow 
that your druggist would have that article simply because the price 
was fixed? 

Mr. EosBNFELD. It would not follow at all. 

Mr. McCoy. However, the fact is that in that part of the country 
thousands of people go into New York every day ; they go right by 
these great, big, cut-price drag stores, and they get their goods at 
something like' 30 or 40 per cent cheaper. 

Mr. RosENFELD. Now, I want to bring out one thing, after which 
I shall close. In this Keene case I asked the assistant manager of 
ttie Waltham Co., in New York, if he could name a single person 
who had not purchased a Waltham watch movement as a result of 
Mr. Keene's campaign of cut prices, and he said he could not nam^e a 
single consumer. They kept their missionaries out all the time, and 
yet they testified they could not give the name of a single individual 
consumer who, as a result of the campaign of Mr. Keene to sell these 
watch mov^»ients at his own price, had failed to purchase a watch 
movement of the Waltham Watch Co. And they have spent large 
sums of money all over the country to find men who sold at less than 
&e fixed retail price. 

Mr. Nelson. What is the extent of your business — what capital 
have you in the business? 

Mr. KJBENE. Well, I have an assorted lot of jewelry, watches, and 
diamonds. 

Mr. Nelson. Is it a corporation ? 

Mr. Keene. No; I am an individual in business. 

Mr. Nelson. I thought it was a corporation and that we could get 
at the capital stock of your corporation. 

Mr. Keene. No ; it is not a corporation. I am carrying on business 
alone. I am now taking account of stock to see what I have goti 

Mr. Rosenfeld. Gentlemen, we thank you very much for your 
kind attention. 

Mr. Dyer. Mr. Chairman, I desire to have incorporated in the 
hearings a letter from Mr. Festus J. Wade, of St. Louis, Mo. Mr. 
Wade is the president of a bank and also of a trust company. 

The Chairman. The letter pertains to tentative bill No. 3, and 
will be incorporated in the record. 

(Said letter follows:) 

FEBmjABY 2S, 1914. 
Hon. L. C. Dyer, M. C, 

Washington, D. C. 

My Deab Mb. Dyer: In reply to your re<iu«st for my views on the bill pro- 
liibiting interlocking directorates, the following are some of the reasons I am 
opposed to same: 

It is unfair to assume that men occupying a fiduciary relation to two cor- 
porations will be unfaithful to one. 

The law should always presume that men are true to their trusts; as- most 
men are. Those untrue should be punished and not those who are true penalized. 

The law is a reflection on the integrity of the business men of this country. . 
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In many eases such a law will prevent corporatlcMis from obtaining men of 
the highest ability as officers and directors because they may happen to be 
officers or directors of another corporation coming within the forbidden class. 

Banks and trust companies, to best serve the community, should have on 
their boards, men of ability representing the chief interests of the country. 
This law will make that an impossibility in many instances. 

-Frequently directors represent creditors as much as stockholders, and prop- 
erly so. Banks and trust companies are usually the largest creditors of cor- 
porations, and this law will make it impossible for such creditors to be repre- 
sented. For this reason the law places a burden on legitimate business. 

The interests of two banks and trust . companies are often identical and 
there is nothing inconsistent in their having (me or more in common. 

The law makes the fact that two corporations have one or more common 
directors conclusive evidence that the corporations are not competitors. This 
should not be the law because it is not the fact. 

The act will not accomplish its purpose because designing men who desire 
to use corporations for private gain can still have men made officers and 
directors who will do their bidding. 

The Federal Government has no control over concerns who do not do inter- 
state business. Consequently, while a corporation might network an ^itire 
State, and be most guilty in the things the bill is aimed to prevent, the corpora- 
Hon and its officers would not be bound escaping as they would under the 
technicality that they were not doing interstate business. 

Why not let the commercial, industrial, and financial institutions of the 
Nation alone for a few years, at least until we can adjust ourselves to the 
new tariff, the income tax and the new banking and currency bill? We are 
all crying for a rest from further legislative action. 
Yours, very truly, 

Festus J. Wabe. 

The Chairman. I am requested by Mr. Frederick H. Allen, of 
New York, who desired to appear before the committee, but who is 
unavoidably unable to do so, to incorporate his letter in to-day's 
proceedings, and without objection it will be made a part of the 
record. 

(Said letter follows :) 

Law Offices of Allen & Cammann, 

New York, March 3, 1914. 
Hon. Henry D. Clayton, 

Chairman Committee on the Judiciary, 

House of Representatives, Washington, D, C. 

Deab Sib : I take the liberty of sending you this letter in regard to the " trust*' 
bills now before Congress. I do this for the reason that I have represented 
foreign capital in this country and have also been the representative of American 
cai^tal in Europe, and as such have taken part in the actual formation of com- 
panies in England and France which have been formed for the development of 
American enterprises, and so have had an actual, practical experience in their 
laws as well as having been a student of the principles inspiring them. While 
I have not actually taken part in the formation of companies in Germany, I 
have made a study of the laws relating to commercial and industrial enterprises 
in that country and have a fair knowledge of the business methods there. Fur- 
ther, I am impelled to write this letter for the reason that, as I view it, some of 
these bills would directly interfere and oftentimes prevent the attainment of 
the objects which some of us on the Permanent American Commission are try- 
ing to carry out for the betterment of agricultural conditions and for the im- 
provement of the farmer's business. Certainly I think most of us felt that one 
of the principal reasons for the great improvement in Europe of agricultural 
conditions has been the result of cooperative effort among farmers. The New 
York State apple is one of the best in the market ; suppose we succeed in form- 
ing cooperative societies throughout the State for packing, grading, and selling 
the New York State apple and that these societies were joined in one federated 
society to cover the whole of the State. Such a federated society would mani- 
festly be illegal. 

As England and Germany are the two most advanced and progressive coun- 
tries in Europe in commercial and industrial enterprise their exijerience and 
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their methods of handling industrial and commercial business can not lielp 
being of value to us in the consideration of $he trust question. 

Prior to the passing of the *' English companies act," in 1862, and before the 
passage of the German law in 1884, a great deal of the same chaos, company 
mismanagement, and unfairness prevailed both toward investors and the general 
public as has been the case with us, and the passage of the acts, in botJl in- 
stances, eliminated a great many of the evil practices then in vogue and cle- 
flned the zone within which the powers of these companies could be lawfully 
exercised. 

In my study of and experience with this legislation in its practical work- 
ings, I have been impressed with the fact that in the efforts of these iJov- 
emments to solve the vexing problems of the relations between company 
promoters, directors of companies, their shareholders, and the public they liave 
been animated by the desire to define accurately and prescribe what acts are 
to be permitted and legalized rather than by actual prohibition of things 
which would not be permitted; consequently on examination of both tlie 
German and English acts, which are the world's models for this kind of legis- 
lation, it is found that the law goes into great detail as to what positive acts 
must be done by those incorporating and promoting companies, these pro- 
visions being designed to safeguard the rights of shareholders in their invest- 
ments in such companies by positive regulations as to what promoters and. 
directors must do rather than as to what they must not do. Personal liability 
immediately attaches to them if they do not, if they fail to carry out the pro- 
visions of the law. The result of this policy has been to clarify and make 
certain from the very inception of the company formation the consequences 
which flow from it, without the need for future judicial determination, thereby 
commanding for the company the confidence and assistance of investors. The 
supervisory control exercised by the Governments of both countries further 
secure the confidence of investors in the integrity and honesty of the manage- 
ment. 

The idea upon which these acts are modeled is this: That full publicity 
both in regard to the formation and the operation of these companies would 
cure the majority of the evils to which the investing public has been subjected, 
and the full responsibility of both the promoters and directors is one of the 
cardinal features contained in both acts. The confidence of the public in the 
integrity of this publicity is obtained in England by certain powers of in- 
spection and supervision and audit which are gven by the act to the board of 
trade, which is required to make an annual report to Parliament, and in 
Germany by the provisions for the mandatory registration in the commercial 
courts of the district in which the company is domiciled, setting forth the 
same kind of facts relating to the company's operations. The full knowledge 
of the affairs of these companies that is required to be given to stockholders 
by independent audit of chartered accountants prevents trickery on the part of 
directors, and the ability of stockholders to have at any time a list of th^lr 
fellow stockholders further enables them to have close knowledge of what is 
being done and to combine for their own protection. 

This full publicity by independent audit secures the general buying public 
against too high prices, so that the public secures, at any rate, a fair share in the 
economies resulting from cooperation. These, then, are the cardinal features 
of these acts — full statements by promoters and organizers of companies as to 
the value of properties brought into the combination, and statement of pro- 
moters' profits, personal liability of directors for these statements, and fiduciary 
relation of directors toward their stockholders in the management of com- 
panies, and full publicity by independent audit, both for the protection of 
investors and for the protection of the public. 

It is frankly acknowledged in both countries that the large company is a 
better instrument and more effective, more economical, and more powerful to 
enlarge and extend, not only their own businesses but to further advance the 
influence of their countries in foreign' markets and against foreign competition. 
The lowering of the tariff at this time, which has been accomplished, as ex- 
pressed by Mr. Underwood, to permit of competitive conditions here, will nat- 
urally open somewhat, at any rate, our home markets to foreign traders. So far 
as this happens it will take away from our own people the outlet for their 
products which they had previously had, so that it becomes all the more neces- 
sary for us to seek foreign outlets for our trade, and important that American 
companies of strength should not be unnecessarily hampered in their operations. 
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The fact that in this country companies could be formed in all our different 
States with their varying laws, that in a great many of them the utmost license 
was permitted, and that practically anything was allowed, led to the evils from 
which we have suffered. The demand for the passage of the Sherman antitrust 
law grew out of the abuses which characterized these conditions, and it has in 
tlie course of time and by the decisions rendered become an eflFective instrument 
for restraining these evils ; but in any given case it Is still difllcult if not impos- 
sible for business men to know definitely whether or not they have violated 
this law in advance of a judicial decision determining the point, which takes a 
long time to get and Injects a feeling of apprehension and hesitancy in the 
business world between the time when the actions complained of are done and 
the handing down of the decision settling the point, usually by the court of last 
resort. In other words, the action of this legislation is restraining and negative, 
^i not permissive and positive. The present bills seem to be conceived in this wise : 

States may still permit incorporation with whatever license they please; but 
the Federal Government, by means of these bills, steps in and says to a com- 
pany doing an interstate business, " You shall not do thus and so." My view 
is that it would be better to pass a Federal law to the effect that all companies 
doing an interstate business and applying to the public for support by the sale 
of its securities should incorporate under a Federal act or should apply for a 
Federal license if they wish to secure the benefits which should be set forth by 
regulations of the Federal Government. 

It is a very important thing and a matter about which we should exercise the 
greatest caution that laws shall not be passed which shall hamper trade. Free- 
dom, without license to harm the public, is the desideratum, and I am the more 
Impressed with this because of the experiences that I have had in France, 
where, according to my views, the laws have been too restrictive and tended to 
hamper French trade development, so that while France has more unemployed 
money than any country in Europe, it is behind both England and Germany 
In industrial and commercial enterprise and trade, although it often loans money 
which becomes available for the furtherance of the commercial and industrial 
enterprises of those countries. I admit that this is not wholly because of the 
French law ; it pertains also to the character of the people who are of a more 
cautious temperament in business than either the Englishman or the German, 
but it is a factor of very considerable importance. 

It is certainly true that in connection with the consideration of the whole 
matter of trust legislation as careful attention should be given to legislation 
which will be permissive as to what may lawfully be done as to that which is 
merely restrictive or restraining. 

Interlocking directorates. — It is a fact that one of the great elements of our 
wonderful industrial and commercial* development has been brought about be- 
cause powerful and wealthy bankers of established reputation have been on the 
directorates and actively interested in the growth and prosperity of such en- 
terprises, because it has given the public confidence, which has enabled these 
corporations to dispose of their securities and so secure the money necessary 
for their success not only in this country but in Europe. The withdrawal of 
such support would be, as I view it, a very backward step in the development 
of the country. There is no question but that this power has at times been 
abused, but the way should be provided not to kill the goose which lays the 
golden egg, but to secure the advantages and eliminate the evils connected with 
the situation. 

Germany. — The wonderful" industrial advance which has been made in this 
country has been largely brought about by the fact that powerful banks. and 
bankers have given their support to and active cooperation in furthering and 
developing the business enterprises of the country, and the evils have been 
largely eliminated by the provisions of the German law setting forth what the 
directors must do and establishing their responsibilities, so that even if any 
particular individual should happen to be a director in a number of corpora- 
tions his responsibility in every case is so definitely fixed and so real that it is 
impossible for him to use his official position for any personal advantage, and 
by this means the industries of the country as a whole are able to avail them- 
selves of men of the particular ability who are naturally placed in such posi- 
tions. Such a man becomes an asset and not a liability to the various com- 
panies and to the country as a whole. 

28273— FT 25—14 7 
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Concluaion. — From what I have said it will be seen that iu my opinion the 
best way to handle the trust situation in our country would be this: The pas- 
sage of a national incorporation law upon the lines of the English and German 
statutes, which with its full publicity would protect both the investors and the 
consuming public. Let the Sherman antitrust law stand as it is, for as a result 
of the later decisions following upon the decision of the Northern Securities 
Case, it has become effective in restraining monopoly or attempts to monopolize, 
and then pass a law creating a trades commission, which should have the power 
to investigate acts of corporations, and prevent such things as unfair competi- 
tion, espionage, unfair trade agreements, and the various unfair practices by 
which often competition is eliminated. 
Yours, very truly, 

Fbedebich H. Allen. 
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Committee on the Judiciary, 

House of Representatives, 

Wednesday, March 4, 1914. 

The committee met at 10.30 o'clock, a. m., Hk)n. Henry D. Clayton 
(chairman) presiding. 

STATEMENT OF MR. HORACE STERN, PRACTICING ATTORNEY, 

PHILADELPHIA, PA. 

Mr. Stern. Mr. Chairman, I am a practicing attorney in Phila- 
delphia, with offices at 1328 Land Title Building. 

What I have to say here is rather more in the nature of a broad 
suggestion than of any detailed consideration of the subject. The 
subject is almost too big, as I view it, to hope to cover it in any 
reasonable time that I could devote to it at this hearing before your 
\ committee. My only thought is to give an idea of what is in my 
^inind to the committee so that if you think it worthy of following 
up, it can be done in a more comprehensive way at leisure. 

Mr Chairman, with deference to the other bills which are now 
pending before the committee, and without at all attempting to take 
up any of them in detail, it does appear to me, and I say it with all re- 
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spect, that while it may be in every way advantageous to the country 
that they be passed, still they do not seem to me to be what might 
be said to be of the highest importance in legislative matters, in the 
sense that they do not bring forward, as I view them, any great new 
constructive policy in antitrust legislation. The one bill, the defi- 
nitions act, so called, may limit the Sherman Act rather than extend 
it. Lawyers seem to differ on that point. As to the interlocking- 
directorate bill, while it may be a very proper measure, still none of 
us, I believe, feels that it is going to accomplish any unique advan- 
tage for the people of the country at large. In all modesty, the 
Sroposition which I have to submit to the committee seems to me to 
eal with a subject which gives the country a foeman worthy of its 
steel — a much broader constructive policy in antitrust le^slation 
than the pending bills. The thought 1 have in mind is to institute 
a campaign against foreign trusts operatin^^ within the United States. 
It seems to me that in the attempt to realize the " new freedom," so 
called, the administration has taken us out of the throes of the op- 
pression of the Money Trust by the currency bill; it has also low- 
ered tariff duties, and in that way made competition presumably 
freer between this country and abroad : and it has also undertaken 
quite a relentless suppression of the domestic trusts. In that three- 
fold way the administration has tried to bring about competitive 
conditions. 

My theme this morning is that these measures, each of them good 
in itself, are incomplete unless we follow them up with some effec- 
tive restriction against the foreign combinations and trusts operating 
in this country. 

The reduction of the tariff, we more or less fear, has not success- 
fully brought about an effective reduction in the so-called high cost 
of living. We confidently expected that the new tariff might do 
that, and possibly it has done it. That is a matter of opinion. I 
suppose, however, that it is useless to argue here just what the effect 
of that new tariff will be. But whether justly or not, it is a fact that 
there are some charges being made that the Democratic Party has 
not brought about a reduction of the high cost of living, and we all 
feel that perhaps there is justification for the thought that, while 
everything was done that was thought possible of being done, in 
some way there is a power operating against us to prevent our real- 
izing the benefits of the new low tariff. 

Now, in this connection — and this is only the thought of a person 
interested in the subject; I do not for a moment pretend to be any 
special student of the problem or of the Sherman Act any more than 
comes within the scope of a practicing attorney — the thought has 
occurred to me that whatever changes have been or may be made in 
our tariff are relatively unavailing and imimportant if it lies within 
the power of foreign trusts and combinations operating in our own 
markets to defy our tariff policy by refusing to give us the benefit 
that that tariff was supposed to bring about. 

If we take a commodity — I mean a necessity of life; I am not 
talking about manufacturing products, because there the foreigner 
has to compete with our domestic manufacturers. I am talking 
about the raw materials, the foodstuffs and necessities of life which 
we can not produce in this country. If, in order to lower the cost 
of living, we take off, and have taken off, the duty on such com- 
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modities, and immediately exporters and foreign producers of these 
articles combine to keep up the prices or raise the prices, it merely 
means that the American consumer gets no benefit at all; and so 
far from helping the country we have harmed it, because the duty 
which formerly went into the Federal Treasury as a tariff tax now 
goes into the pockets of these foreign trusts, and is added to the 
profits of the foreign producer, and no advantage is derived by 
the domestic consumers. 

The Chairman. Mr. Stern, I do not wish to interrupt you in 
your argument at all, but I understand you to say that there are 
certain foreign trusts operating in this country, and I wish you 
would explain what they are and how they operate. 

Mr. Stern. Let me adopt the suggestion which the chairman has 
made. 

It is undoubtedly true that in Germany the business of the large 
industries of the country is regulated by trusts. Germany is the 
hotbed of trusts; the same is true to a lesser extent in France and 
to some extent in England and in Italy, but more particularly in 
Germany. The whole business there is regulated by what they 
call " Cartels " or syndicates or trusts, large combinations in every 
conceivable industry, to keep up prices. 

I have obtained quite a great deal of information, which I have 
had translated from German official sources and German writers 
upon the subject of trusts in Germany, and without in the slightest 
degree attempting to give the committee this verbally, if I may in- 
corporate it into the record, or part of it, I would lite to do so. 

The Chairman. You may do that. 

Mr. Stern. These documents show, to sum up the entire matter, 
that in every industry, such as silk, wool and cotton, hemp, flax and 
linen, salts, acids and alkalis, foodstuffs, coal, earthenware, china 
and porcelain brick and stone, clay and cement, paper, the glass in- 
dustry, leather and rubber, etc., the different producers and manu- 
facturers of Germany have combined and formed trade associations 
which openly and defiantly keep up the price of the articles which 
they produce. I say defiantly, not of their own Government, because 
the German Government, as far as I understand it, does not in any 
way discourage the formation of these trusts, but defiantly as far as 
we are concerned. What is the result? I would like to give one 
illustration of something that has occurred which, in my opinion^ 
clearly demonstrates the point I am making, and that is in regard to 
silk yarns. Under the new tariff bill the revenue on silk yarns was 
reduced, I believe, from 37 per cent or 38 per cent to 35 per cent, and 
yet since the bill has passed, the price of tnese yarns, which are spun 
m France and Germany and are imported into this country and 
which we have not been able to spin, which we have thus far prac- 
tically been unable to produce, and as to which we are therefore de- 
pendent upon these countries, the price has gone up, since the Under- 
wood bill has passed just 25 per cent, and even allowing for some in- 
crease because of natural conditions and trade conditions, we are 
nevertheless met with the fact that despite the reduction of the tariff 
by the Underwood bill this article costs more merely because the 
foreign exporters have combined and arbitrarily raised the price. 
And that particular trust is an international trust, which is made up 
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of the German trust, which is a trust within itself, the French syndi- 
cate, the Italian syndicate, and the English syndicate, and these con- 
stitute a trust of these four countries keeping up the prices of that 
article for export to the United States. 

In 1912, according to the official figures, there were exported by 
Germany into the United States goods of the industries I have men- 
tioned amounting to about $100,000,000. When we consider that 85 
per cent or 90 per cent — ^and of course that figure is only approxi- 
mate, as it must necessarily be ; but, at any rate, a very large propor- 
tion of the German production — is controlled there by large syndi- 
cates or trusts, it would seem reasonable to suppose, with $100,000,000 
worth of these goods exported from Germany to the United States 
in 1912, that 85 per cent or 90 per cent, whatever the figures may be, 
of those imports was imported not at the natural prices of the goods, 
but at the prices arbitrarily fixed by the exporters — the German pro- 
ducers and German manuiacturers. I do not think it necessary for 
the purposes of this preliminary statement to take up the matter in 
any more detail at this point. I think we all do realize that there 
are these German combinations; we all know in a general way that 
they do exist in foreign countries; we know that they export goods 
into this country ; we know that they arbitrarily keep up the prices ; 
and it seems to me that, no matter what we make our tariff duties, no 
matter how much we lower them, if the cost of these articles is to 
remain the same in this country, as I said bef ore^ we are simply at the 
mercy of these foreign trusts. They do do business in this country, 
not only in the sense of importing their goods into the country 
directly to the consumer, but by having selling agencies or selling 
agents in the United States, and that is why I came here in order to 
suggest this amendment to the legislation which you are now con- 
sidering. 

Of course, we can not prohibit the importation of trust-made goods 
into the United States. I say we can not prohibit it, but I do not 
mean that we can not legally prohibit it. We all know that in a 
certain critical stage of the history of our country we did pass em- 
bargoes and nonintercourse acts, and at other times have prohibited 
the importation of certain commodities into this country. We do 
now prohibit convict-made goods from being imported into this 
country, and there is no reason, legally, why we could not prohibit 
the importation of trust-made goods, as a mere legal theory. But 
I mean, practically speaking, that I do not think that that is a 
feasible remedy. In the first place, it is too complicated; and, in 
the second place, it may give rise to retaliatory legislation; and, in 
the third place, we need the goods, and you can not say to a foreign 
trust, " You can not operate in this country," because if we need 
the goods, we would rather pay more for them than to pay nothing 
for them and not get them. So that it does not seem to me that it 
is practicable to attempt to prohibit the importation of these goods. 

The question may be asked whether we could not proceed against 
these foreign trusts under existing legislation, under the Sherman 
Act. I do not believe we can, and I say that after having made 
some study of the cases under the Sherman law. It is true that in 
some more recents cases decided by the Supreme Court of the United 
States, such as the American Tobacco Co. case (221 U. S., 106), and 
in one or two cases that have lately come up in the Federal courts 
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of New York, for example, Thomson v. Union Castle Mail S. S. 
Co. (149 Fed. Rep., 933) and United States v, Hamburg- Ameri- 
kanische Packetfanrt-Actien Gesellschaft (200 Fed. Rep., 806), the 
courts have said that foreign trusts or combinations operating in this 
country and doing business in this country are subject to the Sher- 
man Act; and, while no act can have an extraterritorial effect and 
while we are powerless to go into Germany and dissolve a trust there 
or properly to say it is illegal here when it is legal in the place of 
its native formation, still, so far as these foreign trusts establish 
plants in this country and make themselves amenable to our juris- 
diction, we can interfere. Perhaps the best illustration of that is in 
the Tobacco case, where one of the companies which were enjoined 
was the Imperial Tobacco Co., which was an English company and 
which was made subject to the decree of the court, and the contracts 
between it and the American companies were dissolved. The Su- 
preme Court said explicitly that when a foreign trust operates in 
this country it does so under and subject to the provisions of the 
Sherman Act. 

But these cases were cases where the restrictive contract was be- 
tween the American trust or combination and the foreign one, and of 
course there we were in a position to make our decree effective, be- 
cause if we had control over one of the parties to the unlawful con- 
tract we could very well say to that party, " You must stop these 
contracts, for you are amenable to criminal prosecution and the other 
remedies of the Sherman Act;" and if we can effectively by equity 
proceedings enjoin one member to a contract of that sort, we do not 
care very much about the other member, because if we break the 
working of that contract on the one side it breaks it on the other side. 

But there is no case in the Supreme Court or in any other court, 
so far as I have been able to find in my search of the decisions, 
which holds that where a trust is formed entirely in a foreign country 
by contracts entered into there between natives of that country, that 
we can in any way, under the Sherman Act, get at that trust. In 
fact the Supreme Court, in the case of the American Banana Co. 
against the United Fruit Co. (213 United States, 347) has intimated 
the contrary. This was the case in which the United Fruit Co. 
(which, under the facts of the case, was admittedly a monopoly in 
restraint of trade) went down to Costa Rica and Panama and de- 
veloped a monopoly in the banana trade, and the American Banana 
Co. tried to compete with it, and through certain acts, in which the 
Government of Costa Rica itself, I believe, participated, the Amer- 
ican Banana Co. was driven out of competition. They were not 
allowed to grow bananas there; they were not allowed to build a 
railroad there; and, in general, there were some very violent meas- 
ures taken — at least, so tne bill in equity said in that case. 

Now, in deciding this case the court said, in a characteristically 
illuminating opinion by Mr. Justice Holmes, that that was none of our 
business, even though both companies involved were incorporated 
under the laws of the United States. One was an Alabama corpora- 
tion, I believe, and one a New Jersey corporation. 

Mr. McCoy. In that case did it not turn out to be a fact that the 
Government of Costa Rica itself had made possible the doing of 
these things and therefore that our court could not interfere in a 
matter which a foreign government itself had take part in? 
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Mr. Stbrn. Yes, sir; that was admitted to be an element in the 
case, and it was made the ruling reason for the decision of the lower 
•court; but if you take the decision of the Supreme Ciourt, in the 
opinion which was written by Mr. Justice Holmes, he prefers to rest 
his opinion on the other ground, as I have said, and that is his stated 
reason for deciding the case as it was decided — ^that the trust was 
made in a foreign country by American citizens, and that if the 
trust was legal in the country where it was formed, the Sherman 
Act could not in any way get at it. 

Mr. Webb. Were the acts in violation of the Sherman Act done 
in this country or were they committed in Costa Rica ? 

Mr. Stern. The acts were done in Costa Rica or Panama by an 
agreement entered into in Costa Rica, but brought about a restraint 
of foreign commerce between Costa Rica and this country by keep- 
ing up the price of bananas imported into the United States, so that 
while the acts were done in a foreign country the result or effect 
was fejt in this country. 

In that case Mr. Justice Holmes used language something like 
this: He said that the Sherman Act is expressed in very broad 
language ; " every combination in restraint of trade," " every person 
who monopolizes," etc. He said that it does not mean every person 
under the sun; it means every person subject to the jurisdiction of 
the act. It means every person within the United States. It does 
not mean a person in Germany who monopolizes, and therefore it 
has merely territorial operation, and while, as I say, the decisions 
rendered m the Tobacco case and in the Hamburg- American Line 
case in the Circuit Court of New York, which was the case against 
the Atlantic Conference, and also in a later case, viz. United States 
V. Pacific & Arctic Railway & Navigation Co. et al. (228 U. S., 
87), do contain the dictum that where these foreign companies do 
business in this country, and in so far as they do do business in this 
coimtry we can get at them under the Sherman law, nevertheless 
in all those cases save one the agreements were between American 
companies and foreign companies, and there is not a single case in 
the United States Supreme Court and only one in the lower courts, so 
far as I have been able to find, where there was any attempt made to 
restrict any foreign combination entered into in a foreign country 
entirely by foreign citizens, and the only one exception that I have 
mentioned in the lower court was this Hamburg- American Line 
case, and that involved transportation to and from the United 
States. It was not a case merely of a high price of imported articles 
due to a trade combination fixing that price abroad. 

It stands to reason, gentlemen, that the Sherman Act can nOt 
touch that thing. How are you going to get at that through thfe 
Sherman Act? The Sherman Act was made to dissolve trusts. 
Can we dissolve a foreign trust? Can you say to a foreign trust, 
" You can not import your goods into this country unless you at'fe 
dissolved " ? As I explained before, that would be poor satisf acti(m 
to us, because we want their goods, and need their goods. But not 
only that, how would you ^et service on these foreign trusts ? Suj)- 
pose they have an agent going all through the United States solicit- 
ing orders and selling their goods; can we get service on him? And 
if we do get service on him, would it be effective? Can we make 
any effective decree against a large trust in Germany by getti)^ 
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service merely on some traveling salesman or drummer going 
through the United States, or even some resident agent, who has a 
few samples in New York? 

Mr. McCoy. Or on an officer, either? 

Mr. Stern. Or on an officer, either. Therefore it occurs to me 
that the Sherman Act is entirely ineffective for the solution of this 
very big problem, and particularly because we do not want to at- 
tempt wholly to prohibit the importation of these trust-made goods 
into this country. 

It has occurred to me that the only way to get at this subject 
would be by attacking the resident agents in this country of these 
foreign trusts, not in order to prohibit these companies, these com- 
binations, these foreign combinations, from importing into this 
countn^ but with a view of in some way discriminating against 
these foreign trusts in favor of independent foreign producers or 
manufacturers by saying to the independent foreign producer or 
manufacturer, " You can have your agents in this country to sell 
your goods or solicit business ; our doors are open to you ; we wel- 
come you to do business in this country in competition with our own 
citizens"; but to say to the foreign trusts, "While you can import 
your goods into this country on mail orders from the consumers, 
or by means of correspondence between our citizens and your con* 
cerns— we are not putting upj any embargo — we do say to you that 
we will not give you the privilege of establishing selling agencies 
or resident agents in this country unless you break away from these 
trade combinations." 

The Chairman. Let me ask you there, how are we to determine 
which is a foreign trust and which is a foreign independent dealer? 
How are we going to find that out? You know the difficulty that we 
have here now in some of these cases, where it is challenged that the 
concern is a trust and that has been denied, and the department has 
had to get a great deal of proof to show that it was a trust and in 
violation of the antitrust law. Do you suppose that it will not be 
contested? When you say that a foreign concern which is doing 
business here is a foreign trust, will they not deny it? Then, how 
will we establish the fact that it is a foreign trust? 

Mr. Stern. Mr. Chairman, I realize entirely the force of that 
thought and it is a very difficult thing to do. But I do not think it 
is a bit more difficult than was the situation as regards domestic 
trusts when the Sherman Act was first passed. I think what we 
knew we would have to prove in those cases at that time loomed up 
quite as large and almost as forbidding as now the proof of the ex- 
istence of a foreign trust, for this reason 

The Chairman (interposing). Let me suggest this: In the case 
of a domestic trust, you can get after them directly, you can go and 
have access to the books, and you can have our bureau of corporations 
gather information, and you can have special agents of the Depart- 
ment of Justice to probe into all of their affairs. But can we do that 
in the case of a foreign concern ? 

Mr. Stern. Mr. Chairman, peculiarly enough, speaking of Ger- 
many, which as I said, was the center of the trusts, they do not do 
anything at all to conceal the fact that they are trusts. In other 
words, their trade agreements and their operations are all public 
property, and all the information which I have here is derived from 
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German official publications. The trusts not being unlawful over 
there, rather glory in the fact of their strength. There are in Ger- 
many all kinds of documents, official and unofficial, which give all 
the evidence in regard to the combinations and trusts. In other 
words, it is a mere matter of record. Here, where it is against the 
law,* an element of suppression of proof comes in, but over there 
these people have put themselves on record, and the mere fact that I, 
with my limited researches into this subject, know about the existence 
of these trusts — and I say it advisedly — shows that persons whose 
business it may be, in any given ease, to pry into the subject would 
be able to get at the facts. Not only that, but admitting that it may 
be a matter of great difficulty, a matter of tremendous difficulty, to 
prove in any given case that any concern over there is a trust, still 
this proposition goes to the very root of the high cost of living and 
the antitrust problem, which seems to me to be only half solved by 
being solved as against domestic corporations, and it seems to me it is 
well worth trying. 

The Chairman. Tell us what sort of legislation is necessary to 
accomplish that. 

Mr. Stern. I have taken the liberty to try to draft a tentative 
act illustrating what was in my thought merely as the beginning of 
a consideration of the subject. I have no idea at all that this draft 
will stand all the test of critical analysis, but if it suggests any idea 
at all which may subsequently be developed by maturer thought it 
will have served its purpose. 

I have drawn this up with the view of putting it in as an amend- 
ment to what the committee calls, I believe, its bill No. 2, the defini- 
tions bill. Now, if I may read this act, I have here some copies 
that I will pass around to the different gentlemen of the committee, 
and they can follow it as I read. 

The Chairman. It is suggested by Mr. McCoy that you put it in . 
the record right at this point. 

Mr. Stern. I shall be very glad to do that. 

(The paper submitted by Mr. Stem is as follows:) 

Proposed Amendment to Bill No. 2. 

Sec. 6. That if any contract, combination in the form of trust or. otherwise, 
conspiracy in restraint of trade or commerce, monopoly, attempt to monopo- 
lize, or combination or conspiracy to monopolize, such as is declared to be 
lllegral or the engaging in which is made punishable by *'An act to protect 
trade and commerce against unlawful restraints and monopolies," approved 
July second, eighteen hundred and ninety, and as further defined in this act, 
has been or hereafter shall be made, entered into, formed, continued in, or con- 
ducted in any foreign country, it shall be unlawful for any person, firm, or 
corporation within the United States, as agent for or on behalf of any such 
combination or trust or for or on behalf of any of the persons, firms, or cor- 
porations entering into, forming, conducting, or continuing in any such con- 
tract, conspiracy, monopoly, or attempt, combination, or conspiracy to monopo- 
lize as aforesaid, to sell or contract or attempt to sell within the United States 
any merchandise, produce, or commodity owned or to be owned by any such 
combination or trust, or the sale, contract, or attempt to sell which is or shall 
be in pursuance or furtherance of or subject to any such contract, conspiracy, 
monopoly, or attempt, combination, or conspiracy to monopolize, for the pur- 
pose or with the intent that such merchandise, produce, or commodity should 
be imported into the United States. 

Sec. 7. That every such sale and contract to sell made or negotiated by or 
through an agent as prohibited in section six of this act is hereby declared to 
be Illegal. 
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Sec. 8. That any person, firm, or corporation, knowingly violating any of the 
provisions of section six of this act shall, upon conviction, be adjudged guilty 
of a misdemeanor and be punished by a fine not exceeding $5,000 or imprison- 
ment not exceeding one year, or by both said punishments, in the discretion of 
the court. 

The bill, as you see, aims at the twofold purpose of making it crim- 
inal on the part of any person within the jurisdiction of the United 
States to act as selling agent for a foreign trust ; and secondly, of 
declaring illegal the contract so formed, which would mean, of course, 
that the foreign trust could not recover the purchase money for the 
goods sold, and this would naturally be an effective deterent. 

The Chairman. Let me ask you this question, if it will not inter- 
fere with your argument: Suppose that Congress should pass this 
proposition which you have just suggested, taking the case which you 
have referred to — ^the Silk Yarn Trust — what remedy, what relief 
do you afford the people who want to use this silk yarn ? What benefit 
do they derive from such legislation? They would not be able to 
import this silk yarn into this country. 

Mr. Stern. If it accomplishes the result you suggest it would cer- 
tainly be a great disadvantage instead of a benefit, because we would 
need the raw material whether it be yarn or whatever it may be. My 
thought would be that it does not accomplish that result. 

The Chairman. Then what will it accomplish? You penalize that 
foreign trust, and if it is effective legislation they dare not bring their 
goods in here. 

Mr. Stern. Oh, yes ; they dare bring their goods in here. 

The Chairman. How? 

Mr. Stern. By direct importation. In other words, you encourage 
the independents. For instance, if I want the yarn I can order it 
direct from the German trusts. I do not want to stop the importa- 
tion of these goods into this country. Of course, it is a tremendous 
advantage to a man to have his selling agents here soliciting our busi- 
ness. It will be a serious disadvantage to the foreign trusts in com- 
peting with the independents if they are not permitted to maintain 
selling agencies in this country, while the independents are permitted 
to do so. For instance, you say to one of these companies, " We will 
allow you to place a resident agency in New York, and to go out and 
solicit business in New York and in other parts of the country;" and 
you say to the other company, " You can not do that;" and it is going 
to give one party a tremendous advantage over the other. You say 
to both the loreign trust and foreign independent, " You can import 
your goods into this country," but you say to the foreign trust, " You 
can not have a sales agent here ; you can not solicit our business." 

The Chairman. They never could sell their goods in Germany and 
France unless they can come over here and establish their agencies. - 

Mr. Stern. Certainly not so well. We can send them mail orders 
over there, and they can pick up some business here, but not so 
advantageously, and that is the thought that is back of the bill. 
We are stimulating and encouraging the independents. There are 
some foreign independents. If we come to these foreign inde- 
pendents and say, "We are going to help you; we can not go into 
your foreign country and dissolve your trusts that are hurting you, 
but we can give you an advantage by letting you come in here and 
establish your selling agencies, and we will not allow your competi- 
tive trusts, which are now throttling you, to do that ; we will allow 
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them to sell their goods here, but under more disadvantageous trade 
conditions," it seems to me that thereby we are encouraging the 
foreign independents to do business in this country. 

Mr. McCoy. To what extent now is the business, such as you refer 
to, carried on through agencies in this country? 

Mr. Stern. Practically all of it. In other words, of the $100,- 
000,000 of merchandise imported in 1912 from Germany, a very 
large bulk of it was sold by resident agents. The most cursory 
observer in New York, looking around in the office buildings there, 
will see that they are flooded with the selling agents of foreign 
trusts. 

Mr. Morgan. What' assurance would we have that the so-called 
independents would furnish us goods any cheaper than the trusts? 

Mr. Stern. That brings up the whole question of antitrust legis- 
lation, which is too fundamental for me to discuss now. I have 
taken as a fundamental premise that to oppose the trusts by small 
independents operating against the trusts will result in lower prices 
and better conditions. If it does it in this country it ought to do it 
abroad. And I do not think that there are many of us but will 
admit that the antitrust legislation in this country has been bene- 
ficial. 

Mr. Graham. I say, take it as admitted that the independents will 
not proceed to lower the price, but will sell at the same price that 
the trust does, if you cut off the foreign trusts' privilege of selling 
goods here and give the independents the monopoly, would it not 'result 
in transferring the monopoly to the independents ? 

Mr. Stern. If there were but one foreign independent, or you 
said to but one foreign independent, "You can do business here," 
of course it would mean a monopoly; but there are different inde- 
pendents, and they are all allowed to do business here and they 
are allowed to open selling agencies, but the moment they get 
together and make an agreement they come under the ban of the 
act. If they are in good faith foreign independents and they do 
business here in a competitive way, we can depend upon that com- 
petition as the life of trade to keep down the prices. 

Mr. Morgan. Are the independents doing business here now ? 

Mr. Stern. They do a small measure of business, I believe, but 
not under circumstances which will enable them to compete with 
the trusts, because the trusts have the big selling agencies here ; they 
have all the eclat and advantages that go with the trusts ; and as the 
independent is naturally not a very potent factor in his own country, 
he is, a fortiori, less potent in this country. 

Mr. Graham. Do you think that the larger companies, the trusts, 
naturally, from various reasons, can manufacture these goods 
cheaper than the smaller independents? 

Mr. Stern. Your question, sir, brings up the whole question of the 
advisability of antitrust legislation, and I take it it would apply in 
regard to the Sherman Act quite as much as to the measure I am pro- 
posing. I admit that if you do not consider it advisable to oppose 
the trusts in this country and you are not in favor of the Sherman 
Act policy, then this policy necessarily falls with it. It is merely 
collateral and supplementary to our domestic antitrust propaganda, 
and I have started out with the supposition that the oherman Act 
is a good act, that the dissolution of the American trusts is a good 
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thing, but 1 say that from the standpoint of justice it is most ridicu- 
lous, to use somewhat strong language, to say to our own citizens," You 
have got to compete, and the minute you combine we will dissolve 
you," and to say to these foreign trusts and combinations that they 
can come into this country, and we invite them to come to New York 
and open up their selling agencies and sell their goods in interstate 
commerce and all through this country. 

It seems to me, gentlemen, to use a crude illustration, that here 
we are commercially doing- battle with foreign nations. We bring 
up our Army and say to each soldier in our own Army : " You mustt 
fight your own battle in your own way. You must not enter into 
any plan or arrangement with your fellow soldiers. Shoot your 
bullets, each as you please, but do not have any prearranged under- 
standing with one another as to where each man is to fire, or that one 
man shall cover with his rifle one point and another man another 
point." That may be a fine system when our Army is merely prac- 
ticing within our own borders, because otherwise it ha^ often been 
found to happen that when some of these imaginary soldiers com- 
bined and /plotted among themselves the other soldiers, who were 
not invited into the conference, found themselves without any bullets 
to shoot at all, or with the targets so fixed and conditions so arranged 
that they could not shoot eflFectively with the bullets which they did 
possess. 

But how does this system work out when we bring such an army, 
working under such laws and regulations, to the border of our 
country, and then tear down the protective wall that formerly stood 
there, and then invite to invade the country the commercial armies 
of our foreign friends, not working under any such rules, but, on the 
contrary, marching in the most highly organized phalanxes that the 
world of trade has ever known? What will be the result of the 
ensuing conflict ? Mark you, gentlemen^ I do not say that the rules 
which we have applied to our commercial army are not the proper 
ones, neither do I say that it was improper or unwise to have torn 
down that protective wall. Those are matters to be considered by 
themselves. But I do say that, having adopted those rules and having 
torn down that wall, it is only fair to our own soldiers, and especially 
to the consumers in that army, to apply the same rules to the foreign 
army when it is doing commercial battle here by invitation on our 
own soil. In short, to apply the illustration correctly, when we 
have this commercial invasion of foreigners, let us say to them, " You 
must come here as single, independent units and not as trusts, and not 
act here in our own country in a way in which we do not allow our 
own citizens to do." 

Mr. Danforth. In other words, as I understand your argument, 
it is that the laws of this country, the tariff laws as well as the Sher- 
man Antitrust Act should be egually as much for the benefit of our 
own people as it is for the foreigners ; in other words, we should not 
give preierence to the foreigners over our own manufacturers. 

Mr. Stern. Yes; and if there is to be any inclination toward any 
inequality whatever the scales ought to incline just a little bit our 
way. 

Mr. Danforth. As I understand it, this new tariff law we have 
has given an advantage to the foreign manufacturers and trusts. 



1180 TEUST LEGISLATION. 

Mr. Stern. I would be very reluctant to say that, because I do not 
want to get into any discussion of the tariff bill. 

Mr. Webb. The trusts operate just as well under a high tariff as 
under a low tariff? 

Mr. Stern. No doubt. 

The Chairman. These trusts were built up and encouraged teng 
before the Underwood bill was passed, were they not? 

Mr. Stern. Yes. I have no attack to make on the tariff bill or 
on your tariff policy. I admit that there will be foreign trusts, 
wjiether there be a lower or a higher tariff, but I mean merely to 
say that, given a lower tariff and admitting, at least for the purpose 
of this argument, that your tariff policy is the best one, I say it is 
ineffective unless you couple your lower tariff policy with an attack 
on the foreign trusts who deliberately take advantage, under pres- 
ent conditions, of our low tariff. Take for example, the sugar in- 
dustry. There was a tariff duty on sugar, and tiie tariff duty on 
sugar has been taken off. 

j'^r. Danforth. Not yet, it has not. 

Mr. Stern. I think it has gone into action now. 

Mr. Danforth. Only partially. 

Mr. Stern. We will assume that the tariff duty goes off on sugar 
X cents a pound; the foreign exporters of sugar add X cents to 
their selling price by combinations regulating in their own coun- 
try the prices paid. That simply will mean that the reduction in 
that duty will reduce our revenues. One object of the reduction of 
the tariff was to benefit our consumers ; but how are we going to help 
our consumers if these foreign combinations simply maintain the 
prices and put the amount of the tariff reduction into their pockets, 
adding it to the coffers of the trusts? Where is the American con- 
sumer benefited ? Contrary to benefiting the American consumer, .we 
have merely diverted a large sum of money from our own pockets, 
from our Treasury, into the pockets of the foreigners. I do not say 
that that is because of the low tariff, but I say it is because the low 
tariff is not sufficient. We have only swung two clubs ; we have dis- 
solved our trusts here in order to make competition and we have taken 
down the tariff wall in order to make more competition. And now 
you must take your third step, which is to go after the foreign trusts 
which have taken advantage of the lower tariff wall and have come 
in here and invaded this country. Unless you can swing your third 
club to carry out the policy of the Democratic Party in that respect, 
it seems to me we have not obtained the full benefit of the "new 
freedom," but, on the contrary, have harmed ourselves. 

Mr. Volstead. You have simply shut off the method by which 
they are to dispose of their wares in this country by prohibiting 
them from having selling agencies. 

Mr. Stern. Yes, sir. 

Mr. Volstead. It seems to me you will not control your foreign 
trusts to any extent, because they will sell to importers here, and, 
in a measure, you are taking away a certain amount of competition, 
it seems to me, rather than the other, because here if you had these 
selling agents in various portions of this country, if there is any 
local domestic production, those agents naturally would have to 
compete. Now, if you stop those goods at the port of entry by 
turning the articles into the hands of the importers here, it seems 
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to me they can destroy competition more easily than they could 
if they had a number of agents all over the country competing with 
the domestic production. 

Mr. Stern. That criticism would be entirely justified if the 
problem complained of was that of manufactured goods, but not 
where it relates to foodstuflFs, such as sugar, coffee — ^those may not 
be apt illustrations — and silk yarn, which I have mentioned, and 
the many things we can not well produce in our own country, and 
which enter into the manufacture of goods. 

Mr. Volstead. Then you would make some distinction? Other- 
wise, it seems to me you would tend to destroy competition rather 
than enhance competition. 

Mr. Stern. So far as the problem relates to the importation of 
manufactured goods, I think that the natural competition in this 
country with our own manufacturers, if we can produce the article 
here, would bring about an equitable result by the very force of 
economic conditions. It would not make so much dinerence in 
that case as it would in the case of a commodity which we can not 
produce in this country. 

Mr. McCoy. Is not the answer to the proposition simply this: 
That if you stop these practices, if we can stop the practice in that 
way, if we do enact such legislation as this, they will change their 
practices and then they will come into competition on the same 
plane with our own producers ? 

Mr. Stern. That was my thought, Mr. McCoy. My thought was 
simply this: That we have an admitted evil here, and we all want 
to get at it in some way, and we all admit it is not so very easy 
to get at, and it presents difficulties which certainly are much 
greater than anything aimed at in the Sherman Act itself, because 
we are dealing with something that is working outside of our own 
country, defying us, but yet is doing business here. We can not 
get after those foreign trusts in their own lairs; we have no juris- 
diction ; we can not prohibit the importaion of their goods, because 
we need their goods ; so the most feasible way, it seems to me, to . 
solve the problem is to get at the one thing that we can get at, 
namely, their agents here. 

Mr. McCoy. You are not going to destroy competition by doing 
that, because you are not proposing to prohibit them from im- 
porting their goods into this country. 

Mr. Stern. We are not going to shut them out of the country. 
We are going to allow them to do business here, but we are going to 
make it a little more difficult to do business for the trusts, and make 
it a little less difficult for the independent foreigner. 

Mr. Volstead. Would not that mean that there would be another 
profit to be paid — that is, that it would enhance the price ? 

Mr. Stern. I did not quite understand that. 

Mr. Volstead. Do you not think that rather than tending to de- 
crease the price it would tend to increase the price? You are put- 
ting another party in between the producer and the consumer. Now, 
as I understand, they sell direct through agents in this country. 
Now, your proposition is to force them to sell to importers, practi- 
cally, and those importers will deal with the consumers here, so that 
you are practically putting another middleman in between* 
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Mr. Stern. I think that criticism would be justified if it were 
not predicated on the thought that there are no independents in the 
field. We do not want to put a Chinese wall around the country 
and say, " You can not come in here." We do not want to keep out 
the foreign trusts. It is merely a discrimination in favor of the 
independents. We are simply making it less advantageous for 
foreign trusts to come in here, with the view of making it more 
advantageous for other foreign companies, independents, to do 
business here, and in that way to encourage the latter to bring 
about a better competition. Certainly these big foreign syndicates 
are not going to sit idly by and see their weaker neighbors allowed 
to come over here and do business by having their agencies here, and 
calmly see this $100,000,000 of trade pass out of their hands. They 
will have to meet the situation. They will not say, " We accept this 
with resignation, gentlemen ; we are not going to try to do business 
in America any more." On the contrary, they will have to do some- 
thing to meet the situation. What will they do? 

Mr. Voi^STEAD. Why can thev do business now, imder the present 
law? 

Mr. Stern. For the reason I have pointed out — that, in the first 
place, it is very doubtful whether the Sherman Act is applicable 
to foreign companies. 

Mr. Volstead. It would be applicable to the agents if they indulge 
in any practices that would prevent competition in restraint of 
trade. To that extent they could be reached under the Sherman 
Antitrust Act. 

Mr. Stern. Let me answer your question by asking one, if I may 
be so presumptuous. Suppose a trust exists in Germany ; there are 
10 corporations there which unite to form a trust or enter into a 
trade combination to keep up a monopoly price, and they put an 
excessive price on a certain article of x cents a pound; they put a 
resident agent in New York to solicit articles, and he sells goods all 
through the United States in interstate commerce and asks x cents' 
a pound for the merchandise. There is a complaint made and a 
prosecution under the Sherman law. Do you think that the Sherman 
law could give any relief ? What can we do ? Can we dissolve that 
trust ? 

Mr. Volstead. How is your proposed law to get at that? 

Mr. Stern. Under the Sherman Act the agents who sells the goods 
of a trust is not amenable to the act. The agents of the Standard 
Oil Co., assuming that to be a trust, are not punishable under the 
Sherman Act. It is only the persons who form the combination. 
Now, under this act we say to the agents, "If you are selling the 
goods of a foreign trust you must q[uit." 

Mr. Volstead. Suppose there is a corporation formed for the 
purpose of importing these goods; that corporation has to buy at 
the X price ; they can demand the x price from that corporation just 
as well as they can say to the agent, " You must sell at the x price." 

Mr. Stern. Yes; but if another independent producer appears, 
taking advantage of this act and the encouragement it gives, an<J 
establishes a selling agency in New York, and another independent 
does the same thing, and a dozen of those independents do the same 
thing, and instead of having one selling agency of a foreign com- 
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biii9,tion in New York you have 10 selling agencies, the agencies of 
10 independent foreign concerns, then you do not have the x price. 

As I said before, the thought lurJdng in the minds, apparently, of 
spme of the committee is that we wish to keep out the goods of all 
but one independent and allow hhn, although he calls himself an 
independent, to open just as great a monopoly as was formerly done 
by the trust. But the thing of importance is that there is but one; 
trust in a country, but there are a dozen small independents. 

Mr. McCoy. Is not the best explanation the fact that the foreign 
trusts to-day put a price at a very high figure; even increase it over 
what it used to be ? 

Mr. Stern. Yes; making us feel foolish about our low-tariff act. 

Mr. McCoy. If you permit the independents to sell under more 
favorable circumstances, then if the foreign trusts sell to importers 
in this country they have got to reduce their price to meet the inde- 
pendent competition. 

Mr. Stern. That is my thought, and I instance it again by saying 
if there are three or four independent concerns in New York and 
one trust in New York, and we say to the trust " You can not put a 
selling agent to do business in Chicago or any other part of the 
country," and we say to the independent ' You can put a selling 
agent in Chicago, you can put a dozen selling agents in Chicago or 
St. Louis or anywhere else," what will the trust do? You can not 
get your business in these days by waiting for orders. You must 
go after it. And these three or four litUe foreign independents, 
with their selling agents in New York and in Chicago, have an ad- 
vantage in doing business in this country and the trusts have to 
meet that competition. That is the way to get at the evil. We have 
to encourage these independents to come here, and we will have a 
dozen independents where before we had one trust. 

Meantime, if these independents combine they come under the 
act. They must do business here under competitive conditions, the 
same as our own people. 

Mr. McCoy. The selling price of the trusts would at least have to 
be cut to the price made by the independents ? 

Mr. Chandler. You used a military illustration a while ago. 

Mr. Stern. That was a very crude illustration. 

Mr. Chandler. The trust comes here in the form of an army and 
we have dissolved our force, disorganized them, and yoti say we have 
put them to a disadvantage compared with the foreign trusts. In 
other words, that would put our trusts to a disadvantage in dealing 
with the foreign trusts. You just said that the trusts fixed prices, 
an^ what we want to do with the Sherman Act is to reduce the high 
cost of living by reducing the prices. Are you not really arguing 
that in fact we should not dissolve our trusts; in other words, are 
you not arguing that you think the trust has, in some way, an ad- 
vantage in underselling? 

Mr. Stern. No; I mean that the trust has an advantage in over- 
selling. In other words, my point about this organized army com- 
ing in is not that they have, by any greater efficiency in production 
or anything of that sort, been able to undersell us. I am not talking 
of competition between us ; I am talking of our army as a purchasing 
agent and of the foreign army as a selling agent. I have my thought 
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focused on the raw material which we have to buy from abroad 
and at its increased prices, and I want to lower the cost of that raw 
material and of foodstuffs. 

What is evidently in your mind is that my illustration of the 
armies was meant to imply that we have no trusts and that they 
have trusts, and the trusts make a more formidable army and that 
therefore they could overcome us. I did not mean that, and there- 
fore my illustration was perhaps inapt. What I meant was ttiat 
our unorganized army was to do business, not against their army, 
but with their army. If the proposition was one of foreign export 
to other countries, that would he a different proposition. Tnat, 1 be- 
lieve, was touched on by Mr. Ryan, who was before the committee, 
and I believe he said that we should allow trusts to be formed here 
for the one purpose of competing with foreign trusts in foreign 
trade; and when I made that use of the army illustration I had in 
mind business done with the foreign army, not business done with 
a third party in competition with the foreifc army. 

Mr. Chandler. This law is to be a law of universal application to 
trusts ? 

Mr. Stern. Yes, sir. 

Mr. Chandler. Our army may not be a buying army, but may be 
a selling army and we then come in. With the foreign trusts, what 
advantage has our army over the foreign army, if they both are 
selling armies? Can they undersell manufactured goods by reason 
of their being able to produce them at a cheaper rate, and if so, why 
not permit our trusts as armies, to be organized in certain cases? 

Mr. Stern. As far as this proposition would apply to manufac- 
tured articles, our American manufacturers being in competition 
with foreign manufacturers, foreign manufacturers can not raise the 
prices unless we allow trusts in this country. 

Mr. Chandler. If the trust raises prices, then our people will 
buy from them who sell most cheaply, and we are not at a disad- 
vantage, but it is to our advantage to be a disorganized army. 

Mr. Si'ERN. It seems to me that foreign trusts are not obnoxious in 
this country as far as they sell articles which come into competition 
with our own manufacturers, because we do not allow our manufac- 
turers to combine, therefore our manufacturers must keep the prices 
down as low as possible, and the foreign manufacturers come here 
and they compete with domestic manufacturers and they can not put 
up the prices, because they have to meet the competitive conditions 
which prevail here. Therefore, as far as the conditions relate to 
manufactured articles, which we can make here, the Sherman law 
produces a cutthroat competition in this country, which prohibits 
the foreign manufacturer from putting on monopoly prices, be- 
cause he must meet the conditions here. He may, it is true, by rea- 
son of the fact that they have cheaper labor over there, obtain some 
extra profit. 

In other words, he may get greater profits because he can hire 
cheaper labor than we can. That is merely because the one manufac- 
turer — the foreigner — is able to produce the article cheaper than 
the. other or American manufacturer. If the foreign manufacturer, 
selling goods at the same prices which our manufacturers do, work- 
ing under a competitive system, he can get more profits out of the 
manufacture of those goods, because he is able to get the cheaper 
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labor— he is wekome to that kind of profits. We are not desirous 
of enhancing our profits at the expense of wages to our workingmen. 
But when it comes to an article where there can be no competition— 
to raw materials which we do not produce here— what possible ad- 
vantage can it be to this country to have high prices on raw ma- 
terial and to charge us— manufacturer and, therefore, ultimately 
consumer — these high prices ? 

Mr. McCov. There is one well-known instance illustrating that in 
a very necessary article, and that is what is known as quebracho ex- 
tract used m tanning. It is produced in South America and almost 
absolutely controlled by a foreign syndicate. 

Mr. Stern. If you consider the case of coffee, which I admit is 
rather a poor illustration, because, as I understand it, the Brazilian 
Government itself enters into that proposition — we have no duty on 
coffee, but what good does that do us? Suppose the exporters get 
together, and that the Brazilian Government itself puts on any 
price they want. We have to pay that price whether we have a 
high tariff or low tariff or no tarifif at all. But if we can say to the 
Brazilian combining exporters, "You can not sell vour coffee in 
this country through resident agents unless you break up this mo- 
nopoly which fixes the price of coffee," and say to the independents— 
and I presume there are independent coffee growers in Brazil — ^" You 
can come into this country; we are going to give you extra facilities 
to do business here; and we will let you put your selling agencies here, 
provided you work here upon a competitive basis," are they not 
going to come here to do business and put that price of coffee down 
to decent prices in order to obtain the American business? In that 
way we can encourage better conditions even in foreign countries. 
We have a club to swing as consumers. We are a large purchasing 
market. We can go direct to the independent producer, and we 
have the club of the purchaser to swing, and we say, " I prefer to 
deal with you, because you are the kind of a man who likes to do 
business as I prefer to do it." We say to him, "We want to do 
business with you. Come into this country and we are going to give 
you special advantages." How better can you force the trusts and 
the prices fixed by the trusts down from their lofty perch? 

Mr. Morgan. Would there not be other features. Would there 
not be complications with the German Government in undertaking 
to discriminate between her citizens? Under the German laws the 
trusts are perfectly legal. They use them for the benefit of the 
country, to promote their trade. If the Government undertakes to 
discriminate and makes a thing unlawful here which is lawful there, 
would that not be in effect to destroy their business, .and would not 
that bring about new complications ? 

Mr. Stern. I think not, sir; because our treaties contain only the 
" most- favored nations " clause. We do not in otir treaties give to 
any nation the right to do business here except subject to the same 
advantages that every other nation has. We are not discriminating 
between nations when we say to the foreign trusts, whether it may 
be of Germany, France, Italy, England, or of any other country* 
"We do business here under competitive conditions, and you must 
do the same." No foreign nation can claim that there is any dis- 
crimination as among themselves. 
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Secondly, how can any country blame us for saying that its citi- 
zens must do what we compel our own citizens to do? They might 
say, " It is not fair for you to provide that we can not do business in 
your country with our trusts when you allow your own citizens to do 
it," but we are only applying to them what we first applied to our- 
selves. We first asted ourselves to do what we now ask them to do, 
How can there be any complaint ? 

Mr. Morgan. Have we not got a great many trusts here now ? 

Mr. Stern. Well, we have; but we ought not to have. That is a 
matter not of legislation, but of executive administration. 

Mr. Morgan. Do you not think we will have trusts? 

Mr. Stern. That depends upon the vigilance of the Attorney 
General in enforcing the act, and not on the act. 

Mr. Morgan. It becomes a question of policy of the administration 
then. The administration of the Attorney General — he has certain 
conceptions of what is a trust. He has an idea of what a corpora- 
tion ought to be in order not to be prosecuted, before he proceeds 
under a certain policy. Of course his conception might be entirely 
different from yours, and all that. We have trusts and probably 
will have for the next quarter of a century. 

Mr. Stern. Nobody ever devised any set of laws that cculd be run 
by going off and letting them run themselves. The administration 
of the law depends not wholly nor by any means as of the greatest 
importance on the wording or the phraseology of the law, but it 
depends on the vigilance of the attorneys administering them. 
They might be the best in wording and phraseology, but if the 
Attorney General does not enforce them we might just as well not 
have them on our statute books. On the other hand, a vigilant 
Attorney General might enforce an act not so good as the Sherman 
Act. . All you can do is enact the best law possible, and put the 
power in his hands, and if he is not faithful to his trust, under our 
elective system we can put in somebody who is. 

Mr. Chandler. Speaking about Attorneys General, I assume you 
have studied the subject. Quite recently Mr. Wickersham made an 
address over in Philadelphia in which he said that we do not need 
any amendment to the law, that it is already sufficient. He made 
the statement that there is now no monopoly in America, no business 
trusts in America whatever, except those in certain cases which the 
Government is now seeking to dissolve. Do you agree to that as a 
fact, that there is no monopoly in America ? In other words, is 
there any necessity to amend the Sherman law to prosecute the cases 
we now have in hand? 

Mr. Stern. The gentleman who made that statement may, I think, 
have been dealing m glittering generalities. I do not see how any- 
body could make any such statement as that unless he had made an 
intimate study of the existing trade conditions, and had an intimate 
knowledge of the whole country. 

Mr. Chandler. He was himself ex- Attorney General. 

Mr. Carlin. Take that bill as applying to industrial corporations 
engaging in the manufacture of any competitive article which was 
likewise manufactured by a foreign company or combination; if this 
combination in this country were such as to bring about competitive 
conditions here, could the admission of a foreign corporation have 
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any other effect to the consumer than to reduce the cost at which the 
article was to be sold? 

Mr. Stern. I think not. That was my answer to the suggestion 
that was made before, that as far as this applied to articles with 
which we can engage in competition with foreigners, the act might 
be unnecessary in trying to keep out foreign trusts, but even in that 
case it could do no harm, because as an economic proposition the 
foreign producers would have to do business here as individual units 
and not as a combination, in cases wh^re they must meet the competi- 
tion of our own manufacturers. 

. Mr. Carlin. Now, as to articles that are not manufactured in this 
country, or produced in this country, what article would you refer 
to or consider? 

Mr. Stern. I have referred to certain foodstuffs, like sugar or 
coffee, and to certain raw material in the textile industry, such as 
silk yarns, of which I gave an instance before, where even since the 
tariff act they have rubbed it in on us, so to speak, by arbitrarily 
adding 25 per cent on the prices, taunting us almost to our faces 
with the Underwood Act, not because the Underwood Act was at 
fault — I would not blame the Underwood Act for it — ^but simply 
because we have shut only one door instead of two. Of course 
many other instances of foodstuffs and raw materials might be. given. 

Mr. Chandler. You are from New York, are you not? 

Mr. Stern. From Philadelphia. 

Mr. Chandler, You are from Philadelphia? 

Mr. Stern. Yes, sir. 

Mr. Chandler. A supreme court justice of New York, in an 
address to the New York Bar Association, said if it were left to him 
he would repeal the Sherman law and all the laws of similar kind 
in the State, and then that he would establish a board or commission 
to regulate the question of commerce, that he would repeal the anti- 
trust law entirely. 
. Mr. Webb. Is he a Progressive? 

Mr. Chandler. He is a Progressive ; yes. 

Mr. Stern. My modesty forbids me from going into so deep a 
subject. I came here with this proposition assuming that the Sher- 
man law was a good thing, and that it had come to stay, and that if 
you apply it to your own country, you ought to apply it also to 
foreigners. What is good for the goose is, in this case, good also for 
the gander. Whether the Sherman law is a good law, whether, so far 
from extending it to foreigners, we ought to take it away from our 
own industries and manufactories, is such a tremendous subject and 
involves a study of policies to such an extent that I do not like to 
enter upon that kind of a discussion. 

Mr. Carlin. Would you not have the courts of this country in 
the last analysis, passing upon the laws of every foreign country, to 
determine what would be a combination? 

Mr. Stern. No; because our courts would be treating only with 
the facts. Having been given the facts we measure them by the 
Sherman law, just as if it riappened in this country. Given the fact 
that there is a violation of the Sherman law by a foreign combina- 
tion acting in this country, its agents can not sell goods here. We 
do not say that, although Germany allows it to operate legally there, 
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we are condemning it as illegal here. Mind you, this act does not 
contain any such offensive remark that any such foreign combina- 
tion is illegal. I would not say that, because if it is legal in Ger- 
many we can not say that it is illegal. We do not say that it is 
illegal. We simply say that if that state of facts exists, it is illegal 
for a firm in this country to act as selling agent for that concern, 
whether legal there or illegal there. 

Mr. Carlin. Have you known of any country that has taken that 
attitude toward American competition? 

Mr. Stern. I do not know of any such attitude except to this 
extent, that Germany, while it helps its own trusts, does not, I 
think, love a foreign trust ; and Germany, as we all know, is pursuing 
a campaign now to drive the Standard Oil Co. out of Germany. I 
read about that in the papers only a few days ago. They do not like 
our trusts operating over there. 

Mr. Carlin. They have not empowered their courts to determine 
when a corporation constitutes a combination in the form of a trust ? 

Mr. Stern. They seem to have more effective ways for doing things 
in Germany than by judicial decision. They simply have a way of 
sending their officials out to confiscate the articles, and to clean out 
the entire establishment that is offensive to them. Of course Ger- 
many has not developed that fine sense of individual right and 
liberty that we have. They look to the result of things, to the grand 
result, not to any benefit to the individual, nor do they consider 
what he might suffer in his individual right. They consider what 
is best for the whole German Government, looking at it as an entity. 
What is the position of the German under that system? What is 
his economic future? They make themselves a nation more or less 
of slaves in order to get the results — they enslave labor. We believe, 
in this country, that it is better to take care of the individual. 

Mr. Chandler. Even the German has a theory that monopoly is a 
good thing and should be fostered by the Government. 

Mr. Stern. Yes. 

JMr. Chandler. Because it can give a cheaper and mere finished 
product to the people? 

Mr. Stern. Perhaps. 

Mr. Chandler. The only thing the Government is called upon to 
do is to direct the trust and regulate it for the benefit of all the peo- 
ple. Is that their theory? 

Mr. Stern. To what extent they regulate it for the benefit of the 
people is a question. But there is no denying the fact that Germany 
encourages it. There are a lot of different States of Germany which 
go to make up the German Federation, which themselves become 
members of these trusts. We all know that in the Potash case the 
German Government was itself back of the Potash Trust. 

Mr. Chandler. How does it happen that in the Potash Trust busi- 
ness they have a number of different trusts, different mines, and one 
trust will control one mine and then another, and they will say to one 
mine, " You do business now until the supply has reached a certain 
point, and then shut down," and then go over to another place and 
take it up. Is not that the way thej operate ? 

Mr. Stern. I think their system is to have different combinations 
in the various branches of the same. manufacturing processes. 
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The Chairman. Going back to this Potash Trust, the object of that 
Potash Trust is to keep up the price of potash and limit the produc- 
tion, is it not? 

Mr. Stern. Yes, sir; I so understand it. 

Mr. Chandler. Does the Government derive a revenue from that? 
Why do they want to keep up the price of potash ? 

Mr. Stern. Because Grermany looks after its export trade more 
than any other people in the world. 

Mr. Chandler. They use potash in Germany, do they not ? 

Mr Stern. Yes ; but Germany encourages its export trade to such 
an extent that the export price is often much less than the price of 
that article in Germany. That has been the practice in Germany. 
In other words, the Germans pay much more for the German product 
than the foreigner does. In some places it pays better for a German 
consumer to import back, say, from Austria mto .Germany German 
goods which have been exported to Austria, than to buy direct in 
Germany. Germany gives rebates on its export business. It has 
lower freight rates on its railroads carrying goods for export than 
for domestic trade. It does everything to encourage its export 
policy. 

Mr. Carlin. I understand you to say that as far as articles are 
concerned that are manufactured in this country, we have nothing 
to fear from outside combinations, except competitive prices ? 

Mr. Stern. To this extent, that they will probably make more 
profits than we will, because of their cheaper labor, but they can not 
sell for more than our ordinary competitive conditions here would 
warrant. 

Mr. Carlin. The amendment which you propose includes manu- 
factured articles? 

Mr. Stern. It is meant to include everything. 

Mr. Carlin. Why should we include the articles from which we 
get the benefit of competition? Now, there might be some cases 
there, so far as the articles which are not produced in this country 
'are concerned, or manufactured in this country are concerned, we 
might, from the standpoint of the consumer, undertake to do some- 
thing to protect ourselves from high prices on that line, but where 
the articles are manufactured here or the article is produced here, 
the only effect of competition from any point outside or inside would 
be to reduce prices. 

Mr. Stern. The policy of this act is not in any way involved with 
the idea of stopping competition even in manufactured articles. I 
do not want to keep the foreign trusts out of our field, but to bring 
in the independents. 

Mr. Carlin. Yes; but the effect of it is this, if we apply our law 
to the foreign combination, so far as manufactured articles are con- 
cerned, we drive that competition out of this country — prevent it 
from coming in here — ^because of the penalties we have imposed 
upon it. ' 

Mr. Stern. But in its place we have brought in five independents. 

Mr. Carlin. You have produced a local market and have driven 
out these competitors. 

Mr. Stern. Suppose we did. Suppose we have a manufactured 
article such as you have named ; suppose we had competitive condi- 
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tions prevailing here ; suppose there are five different firms of cor- 
porations producing that article, which results in its selling for, say, 
10 cents. If a foreign trust operates here they can not sell it for 
more than 10 cents. They have to meet our own competition, and, 
even if we drive out that foreign trust altogether, assuming your 
theory, we do not in any way lower the competition, because we have 
competition among our own people. But if, when we keep out that 
foreign trust, in its place we bring in 10 competing foreign inde- 
pendents, is that going to result in the price being increased to more 
than 10 cents? I do not want to keep them out. I want to make 
them come in. 

Mr. Carlin. I know what you want to do, but I am talking about 
what this proposed amendment does. 

Mr. Stern. Yes, sir. 

Mr. Carlin. Assuming that there is a combination or monopoly 
there, which is the ground of your argument 

Mr. Stern. Yes, sir. 

Mr. Carlin (continuing). Then you have not got the independent 
operators there to invite, that you are talking about. 

Mr. Stern. Yes ; because the mere fact that you have a trust does 
not say that you have no independents. A trust is relative. I doubt 
if any trust has 100 per cent in anything. 

Mr. Carlin. It is a monopoly only so far as the prices are con- 
cerned. The monopoly only fixes the price of the article. When 
it comes, therefore, to the articles which are manufactured in this 
country, under your proposition, would you not also drive out the 
strongest competitor these manufacturers at home would have? 

Mr. Stern. I do not consider them the strongest competitors, be- 
cause they do not operate in competition. You see, after all, when 
I speak of foreign trusts, the great combinations abroad are not so 
much trusts as we understand them ; that is, formed of several cor- 
porations under one corporate form, but they operate under trade 
agreements. I am not speaking of the German syndicate in the sense 
of a trust, but in every industry — take, for example, the silk or 
velvet ribbons industry — all the corporations and people that make 
velvet ribbons got together under their agreements. That is the way 
they operate. There is a certain number of them who operate under 
that pool, and they get as strong a pool as they can get, and sell at 
the prices fixed by that pool ; but there are people in Germany manu- 
facturing velvet ribbons who are not in that pool. 

Mr. Carlin. I am speaking of manufactured articles produced in 
this country as well as in that country. 

Mr. Stern. Yes, sir. 

Mr. Carlin. This bill would have exacthr the same effect, as far 
JEis they are concerned, as a prohibitive tariff. 

Mr. Stern. I do not think so. If it did I would not be in favor 
of my own bill. 

Mr. Carlin. Let us see. A high tariff would keep the foreign 
competitor out of this country, so it is contended. 

Mr. Stern. Yes, sir. 

Mr. Carlin. And give the home market to the home manufacturer. 

Mr. Stern. Yes, sir. 

Mr. Carlin. And when you say to a foreign combination, as you 
do by this amendment, that you shall not operate in this country, 
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because we do not allow our own combination to operate here, we 
either penolize them with the criminal statutes or we dissolve them, 
do you not drive them out o£ yjour market and keep them away from 
competing? 

Mr. Stern. If you will allow me, I think the difference is probably 
this, between a protective tariff, which you mention, and my plan. 
A protective tariff puts up a wall around the country and says to 
the foreigners, " None of you can enter the wall ; we are going to play 
in our yard and no one outside can come in here." 1 say to the 
" good " foreigners, if I may get down to almost childish language, 
" There is a door in that wall, and you can easily come in. The wall 
is only for the foreign trusts, and if the foreign trusts want to come 
in, there is even a gateway through which they can come in." 

Mr. Volstead. Let me suggest how the foreign trust can get 
across under your bill, if I understand it correctly. 

Mr. Stern. Yes, sir. 

Mr. Volstead. Suppose here is a Coffee Trust which comes in here 
and it finds this statute. Would they not simply do this : Some of 
the people interested in the coffee business would immediately form 
a corporation here to buy that coffee and it would not probably cost 
them any more than it would the agents. They have got to have 
coffee here on hand anyway to. distribute. They have got to act, in 
a measure, the same as any other middleman has to do, so they would 
organize a corporation, of which, perhaps, they would have Ameri- 
can members, and, perhaps, all Americans. They would be an in- 
dependent company. They would not be agents, because they would 
be buying that conee. They would buy it at a figure at which the 
trust is now selling. How is your proposed act going to reach that 
situation? It seems to me that is the general way and a very easy 
and a practical way of getting around it. 

Mr. Stern. I can only say this in answer to that suggestion : T 
had considered it and I was going to write another section in this 
act that I thought would meet that, and I purposely abstained from 
it because I did not want to attempt too much at once. But my gen- 
eral thought in reference to that would be this: That it would not 
stand as far as it was a palpable evasion of the act — of the Sherman 
law — as interpreted by the United States Supreme Court. The 
Sherman law has penetrated much deeper below the surface than to 
allow any evasion of that kind. The Sherman law has gone into 
the spirit of the thing and not merely to the form, and by whatever 
method there has been a combination the Sherman Act has shown 
it can reach it, even though the superficial form of it lacks the ele- 
ments of a combination. If you have a combination abroad, de- 
liberately formed in order to evade this law, and it has a resident 
agency here 

Mr. Volstead (interposing). Yes; but the court would have cer- 
tainly to find that it was in fact an agency, and it seems to me it could 
easily operate so that no court could possibly find that the corpora- 
tion was an agent. 

Mr. Stern. If that corporation be composed of the same stock- 
holders abroad as here, it would be a manifest device for evading the 
act, and as far as it is different 

Mr. Volstead (interposing). It is a different concern? 
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Mr. Stern. If they choose to establish a purchasing agency here, 
but with other stockholders, so that the profits would go to other 
groups of people, the trust is not getting the advantage of it Some 
persons in their trust may be stocHiolders of this company. 

Mr. Volstead. Still it seems to me the trust could sell to the im- 
porters at just exactly the same figure as they are selling now and they 
would have all the advantages of an agent, because that importer 
would get these goods and the agent would. get the goods and in dis- 
tributing the goods it would have to do just exactly the same work 
that the agent would do. The only difference that I can see is this : 
That the importers would have to pay for the goods when they 
were imported. But I do not think that would be any great injury 
to them, for the simple reason that any trust that operates in this 
country, if it is going to be effective, would have to have on hand 
here quite a lot of goods so as to be able to distribute them in 
various markets. 

Mr. Stern. The way an agent operates here is to take an order 
and send it abroad, and it is handled only on orders. This concern 
would have to lay in a whole stock of goods. 

Mr. Volstead. Is it not true that almost every large concern that 
operates in this country does that anyhow ? 

Mr. Stern. I think they merely carry sample lines in this country. 
However, I think there is possibly an opportunity for evasion 
there. I grant you that, and it is a question whether the court, under 
this law, would get at it, but I do not think it is a bar to this act, 
because I think it can be reached. If the committee has in view 
seriously to consider any such act, I would be glad to make an at- 
tempt at it. I have already had in mind a section that I believe will 
cover it. 

Mr. Volstead. It seems to me they could do just exactly the same 
thing under your proposed act, because they could say, " We have 
not got much on hand, and we have to get it,'' and they could send 
that order to the German syndicate and get the goods in just ex- 
actly the same way. 

Mr. Stern. If you find that corporation did that sort of thing — 
that is, instead of buying as importers, operated as an agency, and 
instead of buying stock and reselling it, when it got orders sent 
those orders to Germany, and instead of having the goods billed 
to the real purchasers had them billed in its own name and collected 
the money itself in its own name. I do not think a scheme of that 
kind under the broad interpretation given to the Sherman Act 
would last for a moment. I do not care what the form is, the law 
will come in and say it is the difference between shell and substance. 
If the domestic corporation were not legally an agency here making 
sales on orders, but acting as one big distributer in our market for 
that foreign company under a collusive arrangement to evade the 
law, I say by a supplemental section to this act that condition, I 
believe, could be reached. 

Mr. Volstead. Even assuming that they would only sell to this 
purchasing company exclusively, I do not suppose that that would 
be proof that they were agents. They might not have a single 
stockholder in common, and it would not be necessary that they 
should at all. The corporation might be owned under some law of 
some State here, and they would carry on a legitimate business as 
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pmrchasers from the syndicate and selling it in this country, and I 
do not see how their expenses would be necessarily any greater than 
that of an ordinary agent, so I do not see how you penalize the trust; 

Mr. Stesrn. I merely say that so far as it is an evasion of the law, 
in the sense of merely being in form and not in substance a separate 
corporation, carrying on a legitimate business as purchasers, the law 
can get at it. If you accede to the desirability of getting at these 
foreign trusts, the fact that there is one gap or one possible evasion, 
I do not think ought to discourage us, because I believe that further 
thought on your own part, if not on mine, will lead to a remedy for 
the evil which you are aiming at. I do not believe that there is any 
admitted evil which can not be cured to some extent by legislation. 
I do not think this act is a panacea, but I think that if there is an 
evil or an injustice to Americans under the Sherman Act, as com- 
pared with foreigners, we can get at it, and if there is some way in 
which they can evade it we can take that up when the time comes 
and get at it in another way. 

Mr. Peterson. Let me see if I understand you. We generally like 
to know what is the purpose of the gentlemen in appearing before 
this committee. Now, is it not your purpose here to dispose of these 
selling agents in this country, and thereby remove competition to 
yourselves as importers, rather than to benefit the independent ex- 
porter? 

Mr. Stern. Absolutely not, sir. I certainly disclaim any such 
thought. There is no person who has ever talked to me about the 
subject who has the slightest idea that the effect of this act would 
be to keep out competitors, because I have never talked to anybody, 
and I do not represent anybody who has any idea that competition 
from abroad is going to be kept out by the passage of this act. 

Mr. Peterson. Would not you yourself suppose that these selling 
agents would thereby divide their business with your clients? 

Mr. Stern. No, sir. My object and the object of the people in- 
terested in this thing is to bring about lower prices in raw materials 
which are now controlled by foreign trusts and in that sense benefit 
our manufacturers. In other words, the raw materials that are 
now used by our manufacturers are sold here under foreign trade 
agreements which arbitrarily make the price. We can not get them 
here, and we want to enable the manufacturer in this country to 
buy his raw materials under a competitive system. I never had any 
thought of the manufacturers in this bill, as far as their finished 
product is concerned, and I believe that as to that they will take care 
of themselves. Nor do I see how bringing in independents and 
keeping out big trusts is going to reduce competition here in manu- 
factured articles, because, assuming that the Sherman Act operates 
here, and we have competition among ourselves, even if we keep out 
foreign trusts I do not see how it is going to enable our manufac- 
turers here to raise the prices. Your assumption is that the minute 
we keep out foreign competitors the American manufacturers are 
going to combine to raise the prices. The minute they do that they 
are guilty of violating the Sherman law. 

Mr. Peterson. The specific question I want to ask you is this: 
Would not the removal of these sellina; agents remove an element 
^f competition from you importers? Would not that be the result? 
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Mr. Stern. Except in the case of using the imported raw ma^^ 
rials which those persons send over here, there is no competition 
that I have in mind. 

Mr. Peterson. These men go out over the country, you say, and 
they have their agencies in every city and go out and solicit the 
business. That is in competition with the importers of the article 
in this country, is it not? 

Mr. Stern. No, sir. Oh, you mean that these foreign producers 
may sell their goods directly through the country instead of selling 
them to one importer? 

Mr. Peterson. You say they have selling agencies that go out 
over the country and sell their goods? 

Mr. Stern. They have agents ; yes ; resident agents. 

Mr. Peterson. Those resident agents come in competition with 
your clients, who are importers? 

Mr. Stern. No; they are not. My clients are manufacturers who 
buy the raw materials from these foreigners. Yes; and thev are at 
the mercy of the foreign trusts. The rlw material which we use in 
our manufactories is subject to foreign trust conditions. 

Mr. Peterson. That may be true as to you but would not be for 
the gentlemen that I have indicated. 

Mr. Stern. I do not see how. Some members of the committee 
seem to have the idea that we are going to keep out the forei^ 
trust. That is not in my mind. I say what I want to do is to invito 
in the independents and invite the foreign trust, but make the for- 
eign trust behave when it comes in. As I suggested a while ago, 
we want to build a wall, but I want spacious gateways in that wall, 
and r want to see that everybody that enters that gateway enters 
it under the rules of the game as we play it and abides by our rules, 
md they can all come in the gate, and all that they have to do is to 
dissolve their trade agreements. If I thought they would not do it, 
I think my act would be futile; but I think by inviting their com- 
petitors we compel them to give up their trade agreements and make 
them come in as individual units instead of as a combination selling 
force. 

Mr. Chandler. Whom do you represent here? Are you express- 
ing your personal views or do you represent some firm ? 

Mr. Stern. My personal views. I really represent the manufac- 
turers' interest who are concerned in this matter, but only, I assure 
the committee, in the way I have indicated. 

Mr. Chandler. We can understand it. It is perfectly right that 
you should represent somebody that may be interested. 

Mr. Stern. I want to say this: The evil was suggested to me in 
one way, and I have taken it up and tried to work it out along this 
idea. I do not suppose any person is entirely disinterested in the 
sense that as a theory he sits down and thinks out some patriotic 
scheme. What really impels him is some personal interest, and then 
in order to develop it he finds the remedy in some patriotic policy 
for the country. But the initial impulse, I think, even the most 
altruistic and patriotic, is always something which soine one observes 
in his own life or in the life of those connected with him. 

Mr. Morgan. Did you read Mr. Ryan's testimony on the copper 
industry ? 

Mr. Stern. Yes, sir. 
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Mr. Morgan. You know that his idea was that the Sherman law 
should not apply to combination or agreements made between local 
manufacturers — between home manufacturers — and home miners or 
producers when they were dealing with foreigners ? 

Mr. Stern. Yes, sir. 

Mr. Morgan. And he claimed that the foreigners combined to 
bear down the price of copper ? 

Mr. Stern. Yes, sir. 

Mr. Morgan. Why would not his remedy apply to your case ? 

Mr. Stern. That idea does not appeal to me. My idea is that we 
do not want to establish trusts in this countr^^ I do not think it 
comes with good grace, as an ethical proposition, to say that we 
do not want trusts in our country but we will allow trusts to form 
here for the purpose of preying upon the foreigners. In other 
words, that we will send out our agents to do abroad what we will 
not allow them to do here. It seems to me that my proposition is the 
more fair — to say to our citizens that they can not form trusts here 
and they can not go into other countries to do what we will not 
allow them to do at home. It does not strike me as being a high and 
ethical thing to say that we will allow them to do abroad what we 
will not allow them to do at home. Do unto others as you would 
have them do unto you; but it is fair to insist that these others 
apply the same maxim in their dealings with yourselves. 

The Chairman. For instance, the Harvester Trust threatened 
to go to Canada and carry on their manufacturing business there. 

Mr. Chandler. That is not in any sense a monopoly — the Har- 
vester Trust. 

The Chairman. I have heard that same statement, too; but I do 
not think that the Harvester Trust should be allowed to carry on 
their same practices 

Mr. Chandler (interposing). When you say "practices," you do 
not mean in any ugly sense? I have a decision of the supreme court 
of Missouri passing upon the Harvester Trust, saying that they were 
in no sense oppressive. 

Mr. Stern. I think that remark of the chairman expresses a help- 
ful thought, and I want to say this in regard to it, that under our 
present system, if the Harvester Trust is a trust, it can very easily 
go across the line into Canada and do exactly there what it is doing 
here, and then import its product into this country. The American 
Tobacco Co. could go to England and form a trust there and ship its 
totacco at high prices to this country. It seems to me a ridiculous 
proposition. 

Mr. Flood. While we are speaking of the Harvester Trust, I would 
like to make a suggestion about the Harvester Trust. In the State 
which I represent here, Arkansas, we passed a law several years ago 
which prohibited any combination or pool made anywhere in the 
world outside of that State from doing business within the borders 
of the State. And under that broad law the Harvester Trust was 
driven from the State. But it did not keep us from getting the 
products of the Harvester Trust, and our merchants to-day deal with 
them outside of the State, and they deal with them to better ad- 
vantage than they did when they had their local agents within the 
State. 

Mr. Stern. That is the principle of this act exactly. 



1196 TRUST LEGISLATION. 

Mr. Flo<». They would go to St. Louis and would get better eon- 
tracts with them. We were not deprived of the benefit of the Har- 
vester machinery, but we got it to better advantage. Our mer- 
chants got it to better advantage than they did under the old system. 

Mr. Stern. That is the principle embodied here. 

Mr. Flood. The Supreme Court of the United States has upheld 
the validity of that law ; and what we can do within a State outside 
of its borders, it seems to me that the great Government of the United 
States can do oUtside of its borders. 

Mr. Stern. I only want to say in conclusion, Mr. Chairman, as I 
said at the beginning, that this proposed amendment is merely tenta- 
tive. I did not anticipate nor presume it would be the last word on 
the subject; but I think, in suggesting the consideration of this 
proposition to you, it is, as I said, giving you a foeman worthy of 
your steel, as being a subject well worthy of investigation along the 
line of antitrust legislation. There may be a much better way than 
I have suggested. 

The Chairman. You have given us some valuable suggestions this 
morning. You are a lawyer and have studied this question, and have, 
perhaps, more time to work on this particular thing than the com- 
mittee has, and I would suggest that you devote some of your time 
and send this copy back to ts in better form. 

Mr. Stern. I will be glad to do it. I want to say, by way of 
apology, that this was a new subject to me a week ago, and every- 
thing I have gathered together has been done in that short space of 
time, and for that reason it may seem presumptuous, in the present 
immature state of the subject, to appear before this committee. 

Mr. Volstead. Let me suggest to you this idea. It may not be 
worth anything, but perhaps it may be of some value. Instead of 
pursuing the agent, suppose you pursue the goods by an act that 
would perhaps in a measure regulate the method of disposing of those 
goods m this country, and then you would follow it and you can get 
at the corporation itself, instead of the selling agent. 

Mr. Stern. I wanted to avoid the very thing which some of the 
gentlemen on this committee think T am trying to do, namely, to 
keep out these trusts and these trust-made articles and prevent com- 
petition. I do not want to be too drastic about it. 

Mr. Volstead. I am not suggesting to exclude the goods, but that 
you draw an act that would follow the goods to some extent from the 
trusts to the purchasers who use them in this country, because then 
you might be able to accomplish, it seems to me, what you aim at; 
but if you simply regulate the agent, they will get rid of the agent 
and practically get rid of your law. They will simply seek another 
corporation, probably in New York, an American corporation, prob- 
ably, without any foreign stockholders, and go on and do just exactly 
as they are doing to-day. It seems to me, if you are going to make 
it effective, you have got to follow these goods in some way. 

Mr. Stern. I am sure I shall find that suggestion helpiul. 

(The papers submitted by Mr. Stem are as follows:) 

cartels in GERMANY. 

SURVEY. 

The Government investigation of the German cartels (published in the .docu- 
ments of the German Reichstag, 1905-6) contains a list of 385 cartels existing 
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or founded up to autumn, 1905, distributed as follows ajnong the different 
Industries : 

Cartels. 

Coal 19 

Iron (52 

Other metals— I— l-_I_im_I 11 

Chemical industries IIII__I_I 46 

Textile industry I__I_I 31 

Leather and rubber q 

Lumber and wood 5 

Paper > q 

Glass L II I 11^ 10 

Brick._^ I 132 

Earhenware and china, etc. (earthenware, 4) 31 

Foodstuffs, etc 17 

Electro industry 12 

Various industries^— 7 

The existence of so many cartels in the same industry is due to the practice, 
quite common in Germany, of having separate cartels for different products in 
the same industry, so that one concern may belong to a number of different 
cartels. Another reason for the presence of so many cartels in the same in- 
dustry is that many of them are of a local character. 

There have been, of course, considerable changes in the last nine years since 
the Government investigation was made. Some cartels have completely dis- 
appeared, others have been united, many have been newly founded. Now forma- 
tions have been especially frequent in the textile industry and in other Indus- 
tries of products of a highly finished character. 

The Government report of 1905 regards the cartels of the coal mining, the 
Iron, and the chemi<!al industries of greatest economic importance. 

In this respect there seems to have occurred no change In the last decade, 
although perhaps the cartels of the textile industry mad be added to the ranks 
of the most powerful cartels. 

With a few exceptions, the development of cartels in Germany started after 
1880. In the period 1880-1895, the average yearly number of new formations 
of cartels was about the same. A remarkable increase of new formations is 
to be noted for the period 1895-1904. Since then there have been every year a 
considerable number of new formations of cartels, which exceeds the number of 
dissolutions. 

INTEBNATIONAIi CABTELS IN GERMANY. 

The total number of cartels in Germany is estimated at present to be be- 
tween four and five hundred, and the number of articles controlled by them 
about 400.* At present there are about a hundred international cartels, of 
which the German cartels form a part. These cover a few dozen chemicals, 
steel rails, tubes, rolling-mill products, steel billets, wire, wire nails, woven 
wire, needles, screws, enamded ware, zinc, lead, nickel, copper, aluminum, and 
manufactures of these metals, porcelain, plate glass, cement, kaolin, rubber 
goods, clay, leather goods,, velvet, cloth for neckties, silk thread, schappe, muff- 
lers, illustrated postal cards, moving-picture films, and a few other products. 
Most of the international cartels of Germany are with Austria and Belgium, 
the most conspicuous one with France is that of the Velvet and Plush Cartel 
of Germany, with headquarters at Krefeld, with a similar French syndicate 
with headquarters at Lyon, France. 

CARTELS IN GERMANY. 

Textile Industby. 

bilk industby. 

♦German velvet ribbon pool. (Deutsche Samtbandkonvention. ) Founded, 
1904 ; reorganized, 1910. Headquarters, Krefeld. Control of market almost 
complete. Since January, 1911, arrangement with the association of velvet 
and silk-goods jobbers (Vereinigung der Samt- und Seidenwarengross- 
haendler) as to amount of production they are allowed to buy from out- 
siders of the velvet ribbon pool. The jobbers are not allowed to buy from 
south German manufacturers (who are not members of the velvet ribbon 
pool, which consists of manufacturers concentrated on the lower Rhine) 
such varieties as are produced by the members of the pool. 
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^Association of German velvet and silk-plush manufacturers. (Verband deut- 
Rcher Samt- und.) Founded, 1904, as association of velvet and silk-plush 
manufacturers of the lower Rhine. (Verband nlederrheinlscher Samt- und 
Plueschf abrikanten. ) Reorganized, 1907, on a national scale. Headquarters, 
Krefeld. Membership, 1905, 31 ; 1911, 33 firms. Regulation of prices and 
distribution (regulation of exports included). Agreement with velvet and 
plush manufacturers in Lyon, France, as to division of Oerman and French 
fields. 

♦Association of manufacturers of silk cloth of CJermany. (Verband der 
Seiden^toffabrikanten Deutschlands. ) Founded, 1905. Membership, 1911, 
over 70 firms (German producers and foreign branches producing In Ger- 
many). Control of market complete. 

♦Association of manufacturers of hat ribbons for ladies and gentlemen. (Ver- 
einiguug der Danien- und Herrenhutbandfnbrikanten). Founded, 1906. 
Membership, 1911, 63 firms. Control of market. There are a few firms in 
south Germany which are not members of the cartel. But as they are big 
houses and maintain the same prices and conditions as the cartel it practi- 
cally controls the market. 

♦Association of German manufacturers of umbrella silk cloth. (Vereinigung 
deutscher Schirmstofl!abrikanten. ) Founded, 18S8; reorganized, 3905. Con- 
trols about 75 per cent of the market. Allied with the associations of floss 
dyers and silk fmishers. 

•AssociMtion of manufacturers of cloth for neckties. (Verband der Kravatten- 
stofifabrikanten. ) Founded 1903. Hendquorters, Krefeld (the industry is 
conceitrateil on the lower Rhine). Controls the German market. Is allied 
with tlie cartel of necktie cloth manufacturers of Austria. Membership, 
over 40 firms. 

♦Association of necktie manufacturers. (Verbapd der Kravattenf abrikanten.) 
Since 1909 in alliance with the former cartel. 

♦Association of manufacturers of silk ribbon of Germany. (Verband der Seiden- 
industrie Deutschlands.) 

♦Association of manufj'cti^rers of ribbons of the upper Rhine. (A'erband der 
oberrheinischen Bandf abrikanten.) 

These two cartels are, since January, 1913, united under the same man- 
agement, but maintain their distinct organization. The former cartel con- 
sists of the manufacturers of silk ribbons on , the lower Rhine; the latter 
cartel consists of Swiss firms producing on ^erman territory. Both cartels 
practically control the German market They have an agreement (Kartell- 
vertra;j:) wUh the association of jobbers in silks and silk ribbons (Vereln- 
igun^ der deutschen Samt- und Seidenwaarengrosshaendler). 

♦A8socij>tion of manufacturers of turquoise. (Verband der Turquoisefabri- 
kanten.) Founded, 1907. Membership, 6 firnra, Dominates the German- 
market and, together with French, Austrian, and Italian manufacturers, the 
world market. 

♦General German Satin-pool. (Allgemeine deutsche Zanellakonvention. ) 
Founded. 1895. Headquarters, IHberfeld. Membership, over 26 firms. 
Practically controls market. 

♦ Pool of German and Swiss manufacturers oi mnfliera Founded, 1907. Domi- 

nates German market in alliance with tJie association of manufacturers of 

cloth for neckties (Verband der Kravattenstoffabrikanten ) , see above. But 

has to meet French com|)etition in Switserland. 
♦Association of silk and half silk dyers. (Vereinlgung der Stueckfaerbereien 

ganz- und halbseidener Gewebe.) Founded,.- 1911. Headquarters, Krefeld. 

Agi-eement with association of silk dyers and association for silk finishing. 

(Verband der Seidenfaerbereien und Stoffappretur-Vereinigung.) The 

ajrreement refers to rebates. 
♦Association of silk dyers. (Verband der Seidenfaerbereien.) Founded, 1906. 

Sixty-two members. 
♦Association for silk finishing. (Stoffappretur-Vereinigimg.) Founded, 1904. 

Twenty-two memibers. Headquarters, JKrefeld. . 
♦Association for finishing of velvet. (Samtappretur-Vereinigung.) Founded, 

1S93. members. Headquarters, Krefeld. 

♦Association for finishing of Asiatic silka ( Verelnigung zur Ausruestung asia- 

tischer Seidenstofl'e.) Founded, 1904. Three firms. Headquarters. Krefeld. 

♦ Pool of dyers of silk ribbons. ( Bandf arb-Konvention.) Founded, 1895. 

Eleven members. 
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♦Association of dyers. ( Faerbereiverband. ) Founded, 1901. Twelve membois. 

Headquarters, Krefeld. Dyeing of floss. 
♦Association of pressers (of velvet and plush). (Pressereiverelniguiig.) 

Founded, 1904. Ten firms. Headquarters, Krefeld. 

Note. — Sources. 

H. y. Beckerath, Die Kartelle der deutschen Seidenweberei -Industrie. 
(Volkswirtschaftlicbe Abhandlungen der Bad. Hochschulen, Heft 2. 
Karlsruhe 19 1. p. 56 seq.) 

Denkschrift ueber das Kartell wesen. Erster Teil. (Deutscher Reichs- 
tag, Aktenstuecke 4) XI. Legislaturperiode 1905-6, vol. 1-2. 

Kartell-Rundschau (Zeitschrift fuer Kartellwesen und verwandte Ge- 
biete) Duesseldorf. 

♦ Verband der Schnittseidenbandfabrikanteii. Founded 1907. 

LACKS AND EMBROIDERIES. 

♦Association of manufacturers of laces and embroidery. (Verkaufsvereinigmig 
der Stickerei- und Spitzenfabrikanten.) Plauen i. V. Founded 1907. 

♦Association of Bergish manufacturers of "iron-yarn." (Verband Bergiseher 
Eisengarnf abrikanten. ) Founded 1907. This yarn is used for laces, etc. 

♦ International association of the embroidery and lace industries. (Interna^ 

tlonale Vereinigung der Stickerei und Spitzenindustrie. ) This association, 
founded in Munich (Bavaria), in August, 1913, includes Saxony, Bohemia, 
Switzerland, and Yoroxrlberg (Austria). 
♦Pool of manufacturers of Plausen laces. (Konvention von Plauener Spitzen- 
fabrikanten.) Includes 62 of the most important factories of lace in 
Plauen i. V. Founded 1912. 

♦ There exists also a " Zentral verband der Schiffchenstickereifabrikanten" 
in St. Gallon (Switzerland), Association of Manufacturers of Machine-made 
Embroideries at St. Gall, Switzerland. 

WOOL AND COTTON. 

/. Cartels of spinners. 

♦Association of German jute manufacturers (ltd.) (Verband deutscher jute- 
industrieller G. m. b. H.) Membership, 26 firms, extending over the whole 
of Germany ; headquarters, Braunschweig ; founded, 1905 ;_form of organi- 
zation, limited company (G. m. b. H.) ; purpose, regulation of conditions 
of production and distribution. 

♦Association of German spinners of colored worsteds. (Verein deutscher 
Kammgarn-Buntspinnereien. ) Membership, 18 firms, extending over th« 
whole of Germany; headquarters, Dresden; founded, 1905; form of oi^ait- 
ization, free association; purpose, maintenance of uniform prices and con- 
ditions of distribution for colored worsteds. 

♦Association of spinners of carded yam of Saxony. (Verband saechslscher 
Streichgarnspimiereien. ) Founded, 1913; membership, 30,000 spindles: 
minimum prices. 

//. Gdrtels of weavers. 

♦Association of manufacturers of Jacquard-double-moquette. (Verband von 
Fabrikanten von Jacquard - doppel - moquette. ) Headquarters, Chemnitz 
(Saxony) ; founded, 1903; membership, 9 firms; form of organization, mem- 
bers bound by agreement, extending over all countries except Austria-Hun- 
gary and the United States; purpose, maintenance of a minimum price for 
Jacquards. Competition is now confined to beauty and suitability of design 
and quality of product. 

There are various cartels of a localized or specialized character like the 
following : 

♦Association of manufacturers of half woolen English goods. (Verband der. 
fabrikanten halbwollenep Englischer waren.) 

♦Association of German weavers of English curtains. (Verband Deutscher 
webereien Englischer gardinen.) 

28273— FT 26—14 3 
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* Pool of the Germau wool combers. ( I^olmkonveution der Deutsclieu Woll- 

kaemmer. ) 
*(Konventiou der Presideutfabrikauteu.) Founded 1JW2. Headquarters, Ber- 
lin. Membership, 10 Arms. Reariilation of prodiii^tion and distribution. 
CJovers, the whole of Germany. 

* Vereinigung der Weberelbesitzer von Aacheu Euimn und Umgegend. Associa- 

tion of cloth manfuactnrers of Aachen, Kni)en, and vicinity. Founded 1902. 
Headquarters, Aachen. Membership, 24 tiruis*. Minimum prices. 

* German cleaning- waste syndicate. ( Deutsche Putzwollsyndikat. ) Founded 

1911. 

* Pool of upholstery manufacturers. (Kou vent ion der Moebelstoffabrikanten.) 

Founded 1911. 
♦Association of manufacturers of gauze. (Verein der Verbandstoflfabrikanten 
Deutschlands. ) Includes two-thirds of the gauze factories in Germany. 
Regulates prices. 

* Pool of German cloth manufacturers. (Deutsche Tuohkonvention.) Founded 

1912. Regulates prices over the whole of Germany. 

* Association of manufacturers of ladies' dress goods. ( Verband der Fabrikan- 

ten von Damenkonfektions- und Kostuemstoffen. ) Founded 1912. Mem- 
bership, 1913, 153 firms. Controls the market. 

♦Association of cloth manufacturers of Chemnitz and vicinity. (Vereinigung 
der Stoflffabrikanten zu Chemnitz und Umgebung.) Founded 1913. Regu- 
lation of prices. 

♦The association of manufacturers of half woolen (EJnglish) cloth (Verband 
de^ Fabrikanten halbwollener englischer Stoffe) and the association of 
manufacturers of men's clothing (Verband der Herren-Kleiderfabrikanten 
Deutschlands) have an agreement (Kartellvertrag), which stipulates mu- 
tual Information on nonmember firms. Outsiders do not share the rebates 
and other advantages gi'anted by this agreement to members of both asso- 
ciations. 

HEMP. FLAX, LINEN. 

♦Association of German manufacturers of linen. (Verband deutscher Leinen- 

Industrieller.) Founded 1912. 
♦Association of German hemp-spinning mills and twine factories. (Verband 

der deutschen HandspinnereienundBindfadenfabrikanten.) Founded 1911. 
♦Association of the fiax-spinnnlg mills of Rhineland-Westfalia, Saxony, and 

Silesia. ( Interessengemeinschaft der Verbaende der Rheinisch-Westfae- 

lischen und der Saechsisch-Schlesischen Flachsspinnereien. ) Founded 1911. 

* International association of the fiax and oakum spinning mills. (Interna- 

tionale Vereinigung der Flachs- und Werg Spinnereien. ) Founded 1909. 
Headquarters, Ghent (Belgium). 

Various industries. 

♦Association of German manufacturers of straw- and felt hats. (Verband der 
deutschen Strohhut und Filzhuthersteller.) Founded 1907. 

♦Association of fur manufacturers. (Verband der Pelzwarenfabrikanten.) 
Founded 1912. Includes also all fur manufacturers of Vienna (Austria). 

* Pool of sealskin manufeicturers. (Konventlon der Sealskinfabrikanten.) 

Founded 1911. Headquarters, Krefeld. 

Finishing industries. 

♦Association of singeing mills of Aachen, Burtscheid, and vicinity. (Verein der 

Karbonisieranstalten von Aachen, Burtscheid, und Umgebung.) Founded 

1895. Eight members. 
♦Association of dyeing mills of Aachen and vicinity. (Verein der Stueckfaer- 

berelen von Aachen und Umgebung.) Founded 1895. Ten members. 

Dyeing of cloth in piece. 
♦Association of dyeing mills of Apolda and vicinity. (Vereinigte Faerbereien 

von Apolda und Umgebung.) Founded 1901. Four members. Dyeing of 

woolen and cotton yarn. 
♦Association of dyeing works of the Wuppertal. ( Stueckfaerberei-Verein des 

Wuppertales. ) Founded 1895. Seven members. Dyeing in piece of 

woolen, cotton, and mixed cloth. 
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♦Dyers' Association of the Wuppertal. (Wupportaler Faerberei-Vereinigung.) 
Founded 1899. Headquarters, Barmen. Includes 26 of 32 Arms in Elber- 
feld and Barmen. Dyeing and finishing of ribbons, yams, braidings, and 
cords. 

♦Association of finishing mills in Saxony and Thuringia. (Konvention saech- 
sisch-thueringischer Faerbereien und Appretur-Anstalten. ) Includes 
Saxony and Thuringia. Founded 1894. Headquarters in Leipzig. Twenty- 
seven members. Dyeing and finishing of worsteds. 

♦Association of finishing mills of the Vogtland. (Verband vogtlaendischer 
Appreturanstalten. ) Headquarters, Plauen i. V. Founded, 1899. Ten 
members. Dyeing, bleaching, finishing of gauze and linings. 

♦Association of dyers of woolen stockings of Chemnitz and vicinity. (Konven- 
tion von WoUstrumpffaerbereien von Chemnitz und Umgegend.) Founded, 
1911. 

♦Association of finishing mills of Krefeld. (Kref elder Appreturanstalten.) 
Founded, 1909. 

♦Association of German finishing mills of cotton goods. (Verband deutscher 
Vereddungsanstalten fuer baumwoUene Gewebe.) Headquarters, lieipzig. 

Dyeing and finishing. 

♦Association of North-German finishing mills of cotton goods. ( Landesverband 

norddeutscher Baimiwoli warena usniester. ) 
♦Association of finishing mills of cords. ( Cord-Ausruester Vereinigung. ) 

Headquarters, Kref eld-Muenchen-Gla dbach. 
♦Association of manufacturers of printed moquette. (Verband der Drucli- 

Moquette-Fabrikanten. ) Chemnitz (headquarters). Founded, 1903. 

Seventeen firms, which include Germany, Holland, Belgium, Switzerland, 

and Luxembtlrg. 

Various industries, 

♦Association of German manufacturers of furniture stuffings. (Vereinigte 
deutsche Polsterfiiessf abrikanten. ) Headquarters, Werdau i. Sa. Six 
members. Furniture stuffings and oakum. Founded, 1905. Includes Ger- 
many, Austria, Holland, Sweden, Norway, Denmark. 

♦ Pool of manufacturers of shoe elastics. (Zentrale fuer Schuhelastikf abrikan- 

ten.) Founded, 1892. Nine members. 
♦Pool of manufacturers of lasting piece goods. (Konvention fuer Lasting- 
stueckwaren.) Founded, 1900. Headquarters, Wermelskirchen. Bight 
firms. Woolen and halfwoolen Listings. 

♦ United factories of lamp wicks. (Vereinigte Dochtf abriken. ) Founded, 1898. 

Headquarters, Dusscldorf. Six firms. Cotton wick. 
♦Association of manufacturers of cotton and woolen braids of the Wuppertal. 

(Wuppertaler Riemendecker Verband.) Founded, 1890. Seventy members. 

Headquarters, Barmen. 
♦United industry of artificial fiowers. (Vereinigte Staubfaeden- und Knos- 

penindustrie.) Headquarters, Sebnitz (Saxony). Six firms. Founded, 

19(X). 
♦Association of fur dressers and dyers. (Verband vereinigte Rauchwaren- 
zurichterei- und Faebereibesitzer. ) Founded, 1899. Forty-nine firms. 
Headquarters, Leipzig. 

Chemical Industry. 
I. salts, acids, and alkalis. 

♦ Syndicate of German soda works. (Syndikat deutscher Sodaf abriken. ) Head- 

quarters Bernburg. Extent of Cartel Germany. Membership 19 factories. 
Founded 1900. Regulation of distribution for domestic consumption and 

exnort. 

♦ Potash syndicate (Kali Syndikat.) Founded 1889, reorganized 1898, 1904, and 

finally by the potash law of 1910, which made the potash syndicate a legal 
institution of which all potash mines have to become members. Amongst 
the members are the Governments of Prussia and Anhalt. As to the potash 
controversy between the United States of America and Germany, see 
especially H. R. Tosdal, " The kartell movement in the German potash in- 
dustry." (Quarterly Journal of Economics, Cambridge, 1913, Vol. XXVIII, 
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p. 179 seq.) As to the regulation of prices by the cartel, the same author 
says: 

(P. 186.) In its influence on prices the potash syndicate has differed 
somewhat from other kartells. Except for very short periods, export prices 
have been higher than domestic. Having a monopoly of the products, there 
lias been no necessity for a resort of the " dumping " which has been a 
practice of the steel and coal kartelle. This has always proved an effective 
prosyndicate argument. Prices have certainly been steadied. 

(P. 188.) The influence of the government mines has always been exerted 
In the direction of lower prices for domestic consumers. Most favored 
have been the large agricultural associations ; in part, it is alleged, because 
of their political influence. The favoritism shown to these societies has led 
to many complaints from potash dealers. 

(P. 189.) The membership of the Prussian Government has given the 
potash syndicate a charter distinct from other kartells. Far from be- 
ing a passive member, the Government has always exerted a large in- 
fluence upon syndicate policy. ♦ ♦ ♦ It can not be seriously doubted 
that, had not the Prussian Government played \the part it did, the syndicate 
would have gone to pieces. 

♦ Chloride of magnesia pool. (Chlormagnesium-Konvention.) Founded 1870. 

Seven members. Headquarters Leopoldshall b. Strassfurt. ICxtends to all 

countries. 
♦German potash manufacturers* pool. (Konvention deutscher pottasche Fab- 

rikanten.) Five firms. Not complete control of market. 
♦Association of producers of sulphuric acid of Rhlneland and Westphalia. 

(Vereinigung rheinlsch - westfaelischer Schwefelsaeure - Produzenten.) 

Founded 1888. Almost complete control of German market, 
♦Association of German salt works. (Deutsche Salinen- Vereinigung. ) 

This cartel covers by different subdivisions the whole of the German Em- | 

pire and leaves only very few outsiders. Members of the cartel are eight 

German State governments: Prussia, Bavaria, Wurttemberg, Baden, Hes- 

sen, Braunschweig, Mecklenburg, Lippe. 

♦ Syndicate of German rock-salt mines. (Ausschuss deutscher Steinsalzwerke. ) 

Leopoldshall (Anhalt) eight members. £}xtent: North Germany. 
♦Association of North-German rock-salt mines. (Verband norddeutscher Stein- 
salzwerke.) Founded 1897. Two Members. Eastern Germany. 

♦ Calcined sulphate of soda pool. ( Konvention f uer kalziniertes Glaubersalz. ) 

Bavaria, Middle and Eastern Germany. Six members. Founded 1^0. 

♦ Sulphate and hydrochloric acid syndicate of the lower Rhine. (Niederrhein- 

isches Sulfa t- und Salzsaeuresyndikat ) Coeln a. Kh. Founded 1905. Six 
members Rhinelaud and Westphalia. 

♦ German Association for the Sale of Ammonia (Ltd.). (Deutsche Ammoniak 

Verkaufsverelnigung G. m. b. H.) Forty-seven members. Founded 1895. 

Rhlneland and Westphalia. 
♦Association of German gas works. (Wirtschaftliche Vereinigung deutscher 

Gaswerke A. G.). 
This is a cartel which consists of about 166 — ^mostly municipal — gas 

works for the sale of coke and other by-products of the gas industry. 
♦Association of Thorium works. (Vereinigung der Thorium Fabrikanten.) 

Four works. No other information. 

II. CHEMICAL COMPOUNDS. 

♦German bromide pool. (Deutsche Bromkonvention. ) Founded 1876. The 
pool is managed by the " United chemical factories at Leopoldshall A. G." 
(Vereingite Chemische Fabriken zu Leopoldshall-Stjassfurt A. G.) It 
extends over the whole world. There exists also a " Bromate Pool " 
(Bromsalzkonvention) and a bromide of silver pool, founded 1912. 

♦Crude jodine syndicate. (Syndikat fuer Rohjod.) No information in Gov- 
ernment report. 

♦ Pool of the manufacturers of cyanide of potassium. (Konvention der Cya- 

nkalif abrikanten. ) 

♦ Pool of the manufacturers of potassium f errocyanide. ( Konvention der Kali- 

Blutlaugensalz-Fabrikanten. ) Founded 1887. Covers the whole of the 
world. This and the former pool (manufacturers of cyanide of potassium) 
are represented by the " Gold- und Siller scheide-Anstalt vormals Roessler 
zu Frankfurt a. M." 
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♦ Association of manufacturers of salicylic acids and salicylate of soda. 

(Vereinigung von Fabrikanten zur Herstellung von Salizylsaeure und 
salizylsaurem Natron.) Four members. The cartel admits in the Gov- 
ernment report that it influences in an effective way the world market. 

♦ Pool of manufacturers of quinine and salts of quinine. (Konventlon fuer 

Chinin und Chininsalze.) Agreement between the German and two foreign 
factories. Founded 1894. Extends over the whole world. Headquarters 
Frankfurt a. M. 

♦ Pool of manufacturers of oxalic acid. Ltd. (Verkaufsstelle fuer Oxalsaeure 

G. m. b. H.) Founded 1903. Headquarters Oestrich (Rheingau.) Ex- 
tends over the whole world. 
♦Association of manufacturers of copperas. (Vereinigung fuer Eisenvitriol.) 
Founded 1911. 
' ♦ Syndicate of manufacturers of cream of tartaric acid. (Weinsteinsaeure 
Syndikat.) Founded 1911. 

♦ International syndicate of manufacturers of ferro-chrome of iron. (Inter- 

nationales Ferro-Chrom-Syndikat.) Founded 1912. 
♦International syndicate of manufacturers of carbonic acid. (Internationales 
Kohlensaeure Syndikat.) Headquarters Berlin. Founded 1912. 

♦ International syndicate of manufacturers of carbide. ( Internationales Kar- 

bid-Syndikat.) Founded 1909. 

in. MINEBAL AND PIGMENT COLORS. 

♦Pool of manufacturers of white lead. (Bleiweiss-Konvention.) Founded 
1904. Thirteen members. All European States. There is also a special 
sales office of white lead (Bleiweiss-Verkaufs-Kontor) in existence, ex- 
tending, with 17 members, over the whole of Europe. 

♦Pool of manufacturers of Lithopon- white. (Lithoponweiss-Konvention.) 
Founded 1901. Twelve members. Headquarters Schweinfurt. Extends 
over the whole of Germany and foreign countries. 

♦ Pool of manufacturers of red vermillion of mercury. (Konvention von 

Fabrikanten roten Zinnobers.) Founded 1882. Headquarters Eisenach. 
Five members. 
♦Pool of manufacturers of stannic oxyde. Ltd. (Zinnoxyd-Comptoir.) 
G. m. b. H. Founded 1888. Headquarters Coeln a. Rh. Seven members. 
Extends to all countries with enamel works. 

IV. DEY DISTILLERIES. 

♦ Pool of manufacturers of wood alcohol. (Holzgeist-Konvention.) Only name 

of cartel, but no further information given in Government report. 

♦ German association for the sale of tar. (Deutsche Teer-Verkaufs- Verein- 

igung.) Founded 1897. Headquarters Bochum. Rhineland and West- 

falia. Thirty-five members. 
♦Association for the sale of benzol in western Germany (ltd.). (Westdeutsche 

Benzolverkaufsvereinigung) G. m. b. H. Founded 1898. Headquarters 

Bochum, Rhineland. and Westfalia. Twenty-flve members. 
♦United factories of benzine. (Vereinigte Benzinf abriken. ) Founded 1901. 

Headquarters, Bremen. Seventeen members. German market. 
♦Syndicate for the sale of paraffin oil. (Verkaufssyndikat fuer Praffinoele.) 

Founded 1886. Headquarters, Halle a. S. Nine members.' Extends to all 

markets. 

V. ARTIFICIAL COLORS AND DYES. 

♦Alizarine pool. (Alizarin Konvention.) Founded 1900. Four members. 

♦Indigo pool. (Indigo Konvention.) Founded 1904. Two members. 

The members of these two cartels are the largest factories in the chemi- 
cal Industry in Germany. The report of the German Government on car- 
tels says that they either refused to disclose the stipulations of their agree- 
ment by saying that they had not by-laws or by saying that these agree- 
ments were confidential. 

VI. ARTIFICIAL FERTILIZERS. 

♦Factories of superphosphate (ltd.). ( Superphosphatfabriken G. m. b. H.) 
Headquarters, Hannover. Twenty-two members. Agreements (Kartell- 
vertraege) with 18 other factories. Founded 1904. Extends over the whole 
of Germany and to foreign countries. 
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^Association, of German manufacturers of fertilizers — Group Silesia-Posen. 

(Gruppe Schlesien-Posen des Vereins deutscher Duengerfabrikanten.) 

Founded 1896. Headquarters, Berlin. Eleven membersw 
♦Factories of superphosphate of the Rhineland (ltd.). (Rheinsche Superphos- 

phatfabriken G. m. b. H.) Founded 1905. Cologne (headquarters). Six 

members. North Germany. 

♦ Pool of south German manufacturers of fertilizers. ( Sueddeutsche Duenger- 

konvention) Founded 1896. Covers south Germany. Fifteen members. 

♦United manufacturers of fertilizer In Schleswlg-Holstein-Mecklenburg (ltd.). 
(Vereinigte Duengerfabriken Schleswig-Holsteln-Mechlenburg G. m. b. H.) 
Headquarters, Hamburg. Founded 1899. Covers the northwest of Germany. 

♦Manufacturers of superphosphate In Westfalia and Lippe. (Superphosphate 
fabriken in Westfalen und Lippe.) Group of manufacturers of fertilizers 
in the Kingdom of Saxony (ltd.). * Duengergruppe Koenlgreich Sachse.) 
Founded 1899. Freiberg i. Sa. G. m. b. H. 

♦German fertilizer works Magdeburg (ltd.). Deutsche Duengerwerke Magde- 
burg G. m.* b. H. Covers the middle of Germany. 

♦Association of manufacturers of Thomasphosphate. (Verein der Thomasphos- 
phatf abriken. ) Headquarters, Berlin. Twelve members. Covers Germany,. 
France, England, Belgium, and Russia. Granted export bounties formerly. 

♦Association for the sale of nitrogenous fertilizers (ltd.). (Verkaufsvereinl- 
gung fuer Stlckstoffduenger G. m. b. H.) Founded 1908. Headquartersy 
Berlin. 

VII. EXPLOSIVES. 

♦Southwest German powder syndicate. ( Suedwestdeutsches Pulversyndikat.) 
Founded 1889. Covers southwest of Germany. Three members. 

♦Pool of German and Austrian manufacturers of ammunition. (Deutsch-Oes- 
terreichische Munitionskonvention. ) Covers Austria-Hungary and the Ger- 
man Customs Union. Founded 1898. 

♦Pool of manufacturers of powder for sporting purposes. (Jagdpulver Kon- 
vention.) Six members. Covers Germany. 

♦ Pool of German manufacturers of dynamite. ( Deutsche Dyna mit Konvention. > 

Twelve members- No further particulars given. 

VIII. FATS AND OILS. 

♦Association of German manufacturers of stearlne candles. (Verelnlgung der 
Stearin-Kerzen-Fabrikanten von Deutschland. ) Neuss a. Rh. (headquar- 
ters), extends over the whole of Germany. Founded 1899. 

♦Association of German petroleum producers. (Verelnlgung deutscher Petro- 
leum Interessenten.) Founded 1912. Headquarters, Berlin. 

♦International committee for the protection of tiie Interests of the Buroi)ean 
oil Industry. (Internationales Kmlte zur Wahrung der Interessen der 
europaeischen Oel Industrie. ) Brussels, Belgium. Founded 1912. 

♦Petroleum syndicate of (Germany and western Galicla. (Deutsch-West- 
galizlsches Petroleumsyndlkat. ) Founded 1909. 

♦Pool of manufacturers of matches. (Prelskonventionder Zuendholzlndustrie.) 
Founded 1912. A syndicate of manufacturers of matches has been founded 
and dissolved In 1910. 

Foodstuffs, etc. 

I. SPIRIT. 

♦Industrial Spirit Syndicate. (Zentrale fuer Splrltus Verwertung.) Head- 
quarters, Berlin. Founded 1899. Controls the Gterman production of in- 
dustrial alcohol, alcohol for consumption, also vinegar. The agreements 
of the syndicate cover exports. 

II. STAJEtCH. 

♦ German association for the sale of starch in Berlin. (Deutsche Staerke- 

Verkaufsgesellschaft Berlin G. m. b. H.) Founded 1901. Controls the 
north German market. Seventy-nine members. 

III. SUOAB. 

There exist various sugar syndicates of local importance. Many of the 
cartels named in the Government report of 1905 have been dissolved. 
There are, however, new formations. 
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IV. BEEB. 

The same observation applies to the cartels formed in the production 
of beer. 

V. ' VARIOUS INDUSTBIES. 

There are cartels of dried vegetables, milk, rice, yeast, high-grade 
liqueurs, aildal90 various syndicates in the milling industry. 

Coax* Industry. 

CJoal syndicate of Rhineland' and Westfalia. (Hhelnisch-Westfaelisches Kohl- 
ensyndikat.) Headquarters, Essen-Ruhr. Founded 1893. Membership; 
1905, 87 mines, with a combined yetirly output of 75.5 million metric tons 
of coal; 1911, 68 mines, with a combined yearly output of 78.2 million 
metric tons of coal. The yearly output of the syndicate reached in 1910 
almost 00 per cent of the whole output of coal In Germany. This is the 
most important cartel in the German coal-mining industry. Besides the 
coal syndicate of Bhineland and Westfalia, there exist two coal syndicates 
in Silesia and Saxony. There are, furthermore, various syndicates in the 
lignite industry of lesser importance. 

The Prussian Government made different attempts to enter the coal 
syndicate of lihineland and Westfalia, which proved unsuccessful. There 
have been also rumors that the Prussian Government planned an organiza* 
tion of this coal cartel by legislation similar to the potash law. But so far 
this plan has not been realized. 

There are also various cartels of coal dealers. 

Eabthenwabb, China, Pobcelain. 

United earthenware factories of Bonn (ltd.). (Vereinigte Steingutfabriken 

Bonn G. m. b. H.) Founded 1905. Seventeen members. 
Earthenware works of Rhineland. (Rheinische Steinzeugwerke. ) Cologne 

(headquarters). Seventeen members. Organized 1902. 
L*nited earthenware manufacturers of the Oberlausitz. (Vereinigte Oberlau- 

sitzer Tonwarenfabrikanten.) Founded 1900. Silesia. Eleven members. 
Association of earthenware manufacturers of Saxony and Thuringia. (Ver. 

kaufsvereinigung saeschsisch-thueringischer Tonondustrlellen. ) 
Association of German manufacturers of tile stoves. (Verband deutscher 

Kachelofenf abrlkanten. ) 
Association of (Jerman manufacturers of iiorcelain (ltd.). (Vereinigung 

deutscher Porzellanfabriken G. ni. b. H.) Headquarters, Berlin. Founded 

1900. Sixty-six members. 
International cartel of the porcelain, beads, and button industries. (Interna- 
tionales Kartell der Porzellan. Parlen, und Knopflndustrie. ) Founded 

1909. 
(Cartel of kaolin works of central Europe. (Kartell mitteleuropaeischer 

Kaollnwerke. ) Founded 1907. 
Association of manufacturers of fireproof products. (Vereinigung von Herstel» 

lem feuerfester Produkte.) Organized 1906. 
Association of manufacturers of earthenware in Bavaria. (Bayerischer Tonin- 

dust rle verband.) Organize<l 1906. 
Syndicate of clay sewer iripes. ( Steinzeugroehrensyndikat. ) Headquarters. 

Cologne. Orjianized 1911. 

Brick. Stone. Clay, and Cement. 

i. briok industry. 

♦Association of German syndicates * for the sale of bricks. (Verband der 

' deutchen Ziegelverkaufsvereinigungen. ) Founded 1913. Consists of .30 

cartels of local character; 132 cartels (of more or less local character) 

are mentioned in the German Government report on cartels in the brick 

industry in 1905. 
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II. CEMENT. 

I 

•Cement syndicate of Rhiueland and Westfalia. ( Rheinlsch-Westf aeUsclies 
Zementsyndikat.) Founded 1913. Includes 36 of 51 works. CJontrols pro- 
duction in Rhineland and Westfalia. 

♦Portland Cement Syndicate of Northwestern and Middle Germany. (Aktlen- 
gesellschaft Nordwest-Mltteldeutsches Portland Zement Syn. Founded 
1900. Includes 59 firms in (^ermany and Holland. Headquarters Han- 
nover. 

♦Association of Portland cement works in Silesia. (Verband Schlesischer 
Portland Zement Fabriken.) Founded 1893. Headquarters Oppeln. 
Eight firms. The cartel includes exports amongst its activities. 

Besides these are some minor cartels in the German cement industry, 
mostly of local importance. 

III. STONE AND LIMESTONE. 

♦Association of South-German limekilns (ltd.). (Verband Sueddeutscher 
Kalkwerke G. m. b. H.) Founded 1903. Headquarters Bruchsal (Baden). 
Includes 17 firms In southern Germany. 

♦Association of Westfalian limekilns (ltd.). ( Westf aelischer Kalkverein 
G. m. b. H.) Founded 1911. Headquarters Nuernberg. 

Besides these there are still various other cartels in the lime industry, 
of local importance only. The same may be said of the stone industry, 
where a cartel covering the whole of the industry has been planned but 
net yet realized. 

Amongst the more important cartels in the stone industry may be men- 
tioned: 

♦Association of German granite works. (Verband deutscher Granitwerke. ) 

Founded 1913. Agreement with the Scandinavian granite cartel. 
♦Syndicate of plaster of Paris works. (Syndikat der Gipswerke.) 

Paper Industry: 

New syndicate of colored postal card manufacturers. (Neue Chrompost- 
kartenkonvention.) Founded 1913. 

Association of German manufacturers of printing paper. (Verband deutscher 
Druckpapierfabrikanten.) Founded 1900. Thirty-three members. 

Association of pulp manufacturers of Silesia. (Verband schlesicher Holzstoff- 
fabrikanten.) Hirschberg (Silesia). Founded 1894. Sixteen members. 

Association of south German manufacturers of pulp. (Verband sueddeutscher 
Holzstofffabrikanten.) Headquarters Munich. Thirty-four members. 
Founded 1903. 

Association of German manufacturers of envelopes. (Vereln deutscher Brief- 
umschlagf abrikanten. ) Founded 19(X). Twenty members. 

Association of manufacturers of paper free from wood pulp. (Verband der 
Fabrikanten holzfreier Papiere.) Headquarters Berlin. Founded 1912. 

Association of manufacturers of paper boxes. (Verband der Faltschachtel- 
fobrikanten.) Headquarters Berlin. Founded 1904. 

Syndicate of German manufacturers of paper boxes. ( Zentralverband deut- 
scher Kartonnagenfabrikanten. ) Headquarters Nuernberg. Founded 
1908. 

Association of German manufacturers of paper bags and paper goods. (Ver- 
band deutscher Tueten- und Pa pierwarenf abrikanten.) Headquarters Sol- 
Ingen. Founded 1911. 

Fool of south German manufacturers of paper bags. (Preiskonvention sued- 
deutscher Tuetenfabrikanten.) Headquarters Karsruhe. Founded 1911. 

Association of German manufacturers of wall paper. (Verein deutscher Tape- 
tenfabrikanten. ) Headquarters Chemnitz (Saxony). Forty-three mem- 
bers in Germany, four in Austria. Founded 1896. x 

Wall-paper industry syndicate (ltd.). (Tapetenindustrie A. G.) Altona-Otten- 
sen. Founded 1908. 

Graphic Arts. 

♦Association of chemicographic works in Germany. (Bund der chemi- 
graphischen Anstalten Deutschlands. ) Berlin. Founded 1913. 

♦Syndicate of manufacturers of bromsilver cards. ( Bromsilberkarteu Kon- 
vention.) Leipzig. Founded 1909. 
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♦ Association of manufacturers of clipomolitliograpliic postal cards (ltd.). (Ver- 

einigung cliromolithographisclier Postkartenfabriken.) 

♦ Syndicate of photographic paper. (Photopapierverband.) Berlin. Founded 

l&ll. 

♦ Association of German and Austrian graphic works. ( Verband der deutschen 

nnd oesterreichischen Reproduktionsanstalten.) Founded 1907. Photo- 
graphic pottal cards. 

Glass Industry. 

♦Crude glass syndicate of Rhiuelaud-Westfalia. iRheinisch-westfaelisches 

Rohglassyndikat. ) 
♦Association of German manufacturers of mirror glass (ltd.). (Verein deut- 

scher Spiegelglasf abrikanten ) G. m. b. H. Cologne. Seven members. 

Founded 1894. 
♦Cut glass syndicate (ltd.). (Facette Glas Convention G. m b. H.) Head- 
quarters Fuerth (Bavaria). Six members. Founded 1899. 
♦Association of manufacturers of white hollow glass in Western Germany (ltd.). 

(Vereinigung westdeutscher Hohglasf abrikanten) G. m. b. H. Bonn 

(Headquarters). Eight members. Founded 1904. 
♦Association of plate glass furnaces in Rhineland and Westfalia (ltd.). 

(Verein der rheinisch-westfaelischen Tafelglashuetten G. m. b. H.) Bonn 

(Headquarters). Two members. Founded 1902. 

♦ Syndicate of German manufacturers of glass marbles. (Syndikat deutscher 

Glasmaerbelf abrikanten.) Coburg (Thuringia). Nine members. Founded 
1904. 

♦ International Association of manufacturers of mirror glass. (Intemationalei; 

Spiegelglasverband.) Founded 1908. 

♦Association of German lamp-glass furnaces. (Verband deutscher Beleuch- 
tungsglashuetten.) Dresden. Founded 1908. 

♦Association of German pressed glass furnaces (ltd.). (Vereinigung der deut- 
schen Pressglashuettenwerke G. m. b. H.) Dresden. Founded 1908. 

♦ Syndicate of plate glass manufacturers in Saxony. ( Verkauf ssyndikat der 

saeschsischen Taf elglasindustriellen. ) Dresden. Founded 1907. 
♦United bottle furnaces (ltd.). Verelnigte Flaschenhuetten G. m. b. H.) 
Saarbruecken. Three members. Founded 1904. 

♦ United manufacturers of watch glass ( ltd. ) . ( Verelnigte Uhrglasf abriken 

G. m. b. H.) Straussburg (Alsace). Four members; includes France. 

Founded 1904. 
United manufacturers of glass stoppers. (Vereinigung der Flaschenverschluss- 

Fabrikanten. ) Berlin. Twelve membefrs. Founded 1892, reorganized 1905. 
♦Association of German manufacturers of stained glass. (Verband deutscher 

Glasmalereien.) Founded 1906. 
♦Association of German manufacturers of bottles. (Verband deutscher Fhi- 

schenf abriken. ) . 

♦ European Syndicate of manufacturers of bottles ( ltd. ) . ( BUFopaeischer Ver- 

band der Flaschenfabriken G. m. b. H.) Founded 1907. Berlin. 
♦Syndicate of Grerman champagne bottle furnaces (ltd.). Verband deutscher 

Champagnerflaschenhuetten G. m. b. H.) Stuttgart. Founded 1907. 
♦Association of manufacturers of window glass. (Vereinigung deutscher Fen- 

sterglasf abrikanten.) Bonn. Founded 1907. 

Leather and Rubber. 
I. leather. 

♦Association of German horsehide-leather manufacturers. ' (Vereinigung deut- 
scher Rosslederf abrikanten. ) Founded 1904. Thirty-one members. 

♦Association of syndicates of German tanners. (Verband deutscher Haeute- 
verelnigungen.) Leipzig. 

♦Association of German manufacturers of leather goods and traveling neces- 
sities, (Verband deutscher Lederwaren- und Reiseartlkel Industrleller. ) 
Founded 1907. 

♦ Leather Jobbers Syndicate. (Lederhaendler Konvention.) Founded 1913. 

II. BTTBBEB. 

♦Syndicate of manufacturers of rubber dolls. (Gummipuppen Konvention.) 
Berlin: Four members. Founded 1904. 
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* Syndicate of manufacturers of rubber balls. (Ball Konventlon.) Harburg 

a. Elbe. Seven members. Founded 1893. 

* Q«rman syndicate of jobbers in rubber balls. (Deutsche Ball Konventlon 

fuer Grosshaendler.) Harburg a. Elbe. Fifteen members. Founded 1901. 

* Glerman rubber-shoe syndicate. ( Deutsche Gummishtih Konventlon. ) Founded 

1900. 

* Association of manufacturers of rubber coats. (Vereinigung der Gummi- 

mantelf abrikanten. ) Hamburg. Founded 1910. 

* Syndicate of German manufacturers of rubber cloth. (Verband deutscher 

Gummi-Webwaren Industrieller.) Barmen. Founded 1913. 

Ibon Industby. 
i. ibon obe, eto. 

* Ore mines syndicate. (Erzgruben verband.) Founded 1906. Cologne. Yearly 

output about 150,000 tons of copper, 300,000 tons of lead, 500,000 toBS of 
zinc, 4,000,000 tons of iron ore. 

* Syndicate for sale of hematite ore in Siegerland. Founded 1894. Thirty- 

five firms. Headquarters Siegen. 

II. FIG IBON. 

* Syndicate of German furnaces. Organized 1910 (the former pig-iron syndi- 

cate was dissolved in 1908). Headquarters Essen-Ruhr. 

III. CAST STEEL, CAST AND WROUGHT IBON. 

♦Steel syndicate (ltd.). (Stahlwerksverband A. G.) Headquarters Duessel- 
dorf. Founded 1899. Reorganized 1904. Combined recently with the 
Oberschlesischer Stahlwerksverband. Steel syndicate of upper Silesia. 
(Founded 1895.) Grants export premiums. 

* Syndicate of (German manufacturers of wheels and axles. (Verein deutscher 

Radsatzwerke. ) Headquarters Duesseldorf. Organized 1888. Nineteen 
members. 
♦Association of German tire rolling mills. (Verein deutscher Radreifenwalz- 
werke.) Duesseldorf. Organized 1888. 

* Syndicate of manufactuuers of center supports for rails. (Drehstuhl Gemein- 

scliaft.) Eschweiler. Organized 1888. 

* Syndicate of manufacturers of slide chairs for rails. (Gleitstuhl Gemein- 

schaft.) Plettenburg (Westfalia). 
♦Association of wrought-iron mills of Rhineland-Westfalia. (Vereinigung der 
Rhelnlsh-WestfaelischenSchweisseisenwerke.) Hagen (Westfalia). Organ- 
ized 1897. 

* Association of band iron rolling mills in Rhineland-Westfalia. (Vereinigung 

Rheinisch-Westfaelischer Bandeisenwalzwerke.) Organized, 1896. 

IV. SHEETS AND PLATES. 

* Symlicjito of maiiiif.Ktuiers of shipbiiilding ?teel. ( Sebiflfbaustahl-Verei- 

niguiig.) Essen-Uiihr. Orj?anized, 1897. 

* Black plate syndicate. Schwarzbleohvereinigung. Cologne. Organized, 1902. 

* White plate syndicate. WeiKsI>leih-Verkaufj!kontor. Cologne. Organized, 

1862. 

* Association of manufacturers of pickled iron sheets. Verband der Fabrikanten 

gebeizter Eisenbleche. Hagen (Westfalia). Organized, 1892. 

* Nickel-Steel Armor Plate Combine. 

♦Association of manufacturers of thick sheet iron of Upper Silesia. (Ober- 
schlesischer Grobblech verband. ) Berlin. 

* Association of manufacturers of tin cans in Braunschweig. (Verein braun- 

schweigischer Blechdosenf abrikanten. ) Braunschweig. Organized, 1893. 
♦Association of German manufacturers of tin boxes. (Vereinigung deutscher 
Blechemballagefabrikanten.) Organized, 1913. 

V. WI«E. 

* Syndicate of German wire rolling mills. Verband deutscher Drahtwalzwerke. 

Berlin. Organized, 1901. 
♦Association of German manufacturers trf wire netting (sales office). (Ver- 
kaufsstelle des Vereins deutscher Draghtjgefleclit-Fabrikanten.) * 
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♦ Association of manufacturers of wire goods. ( Verein der Drahtwarenf ab- 

rilsanten.) Hagen (Westfalia). Organized, 1903. 

♦ Syndicate of manufacturers of cables in Rhineland- Westfalia. ( Syndikat der 

saemtllchen Drahtseilfabrlkanten des rheiniseh-westfaellschen Bezlrks.) 
Organised, 1009. 

♦ Association of German cold rolling mills. (Verbanddeutscher Kaltwalswerke.) 

Ha^en (Westfalia). Orgsmlzed, 1908. 

♦ Syndicate of anyil works. (Verband der Amboswerke.) Organized, 1008. 

VI. TUBES AND PIPES. 

* The Government report of 1905 gives a list of cartels in the Gennan tube 
industry. The more important ones of these dissolved, however, in the 
meantime and attempts of reorganization proved hitherto unsuccessful. 

Amongst the existing cartels in this industry may be mentioned : 
♦Syndicate of manufacturers of corrugated flue tubes. (Wellrohrverband.) 
Essen-Ruhr. Organized, 1909. 

♦ Sewer pipe syndicate. (Abflussrohr Syndikat.) Organized, 1909. 

♦Sales ofllce of ribbed pipes. (Deutsche Rippenrobr-Verkauf ?stel]e. ) Organ- 
ized, 1910. 

♦Association of manufacturers of cast pipes. (Deutsdher Gussroehren- Ver- 
band.) Organized, 1911. 

♦International agreement of pipe rolling mills. (Interhationales Abkommen 
der Roehrenf abrilcanten. ) (1907.) 

♦ Bar iron syndicate. ( Stabeisenkonvention. ) (1909.) 

VU. HABDWARE, ETC. 

♦Association of German stove manufacturers. (Verband deutsoher Ilerdfab- 
rlkanten.) (1912.) 

♦ Syndicate of manufacturers of vises. (1907.) Hagen (Westfalia). 

♦ Association of German spring steel works. ( Verband deutscher Federstahl- 

werke.) Organized 1902. Hagen (Westfalia) spring steel for corsets, 
etc. Exports also. 
♦Association of enamel works in western Germany. (Verband "westdeuscher 
Emaillierwerke.) Organized 1913. 

♦ Association of enamel works in central Europe. ( Verein mitteleuropaei- 

scher Emaillierwerke.) Organized 1907. (Includes enamel works In Ger- 
many, France, Italy, Austria-Hungary.) 

♦ Association of manufacturers of tools, hardware, domestic and kitchen uten- 

sils. (Verband der deutschen Werkzeug Elsenwaren- Haus- und Kuech- 
engeraetefabrikanten. ) Organized 1909. Remscheid. 

♦ Association of German manufacturers of steel bottles. ( Verein duetscher 

Stahlflaschenf abrikanten. ) Duesseldorf . 

♦ Sales office of gas pipes Duesseldorf. ( Gasrohrverkauf sselle Duesseldorf.) 

♦ Association of German brass works. (Wirtschaftliche Vereinigung deutscher 

Messingwerke. ) Organized 1913. Includes 90 per cent of all German brass 

works. 
♦International lead syndicate. (Internationale Blelkonventlon. ) Organized 

1909. 
♦Association of lead pipe works. (Bleiroebr^iverbaBd*) Organized 1901. 

(Organized 1913.) 

♦ Export association of German zinc works. (Ausfuhr- Vereinigung deutscher 

Verzinkereien. ) Organized 1910. 
♦Aluminum syndicate. (Aluminium syndikat.) Organized 1910. 

♦ c International association of zinc works. ( Interna tionaler Zinkhuettenver- 

band.) Organized 1910. 

♦ Sales office of the united zinc rolling mills of Silesia. (Verkaufsstelle der 

Vereinlgten schlesischen Zinkwalzwerke. ) Berlin. Organized 1904. . 

♦ Association of manufacturers of tin foil. ( Verband der Zinnfolienf abri- 

kanten.) Berlin. Organized 1899. 

♦ Sales office of the Copper Plate Association (Ld.). (Verkaufsstelle des Kup- 

ferblech Verbandes G. m. b. H.) Organized 1904. Kassel. 28 members. 
♦Sales offices of the German Copper Wire Syndicate. (14.). (Verkaufsstelle 

des deutchen Kupferdraht-Verbands G. m. b. H.) Organised 1901. 

Cologne. 
Sales office of the German Copper-pipe Association (Ld.) (Verkaufsstelle des 

deutchen Kupferrohrverbandes G. m. b. H.) Organized 1904. Cologne. 
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Clock and Watch Industby. 

JEWELBT. 

♦Clock-hand syndicate. (Zelger Konvention.) Organized 1902. Villingen 
(Baden). 

♦ Association of manttfactinrers of watch chains. (Verelnigte Kettenfabri- 

kanten.) Organized 1905. Pforzheim (Baden). Includes Germany, S^t- 
zerland, and the Scandinavian States. 
*" Association of German manufacturers of silverware. (Yerein deutaclier 
Silberwarenfabrikanten.) Organized 1905. Berlin. 

♦ Pool of manufacturers of Gablonzer jewelry. (Preiskonventlon der Fabrl- 

ken Gablonzer Artlkel). Organized 1907. 

VARIOUS INDUSTRIES. 

♦German asbestos syndicate. (Deutsches Asbest Syndikat) Dresden. Or- 
ganized 1905. 

♦ Sales office of the united manufacturers of electric lamps. ( Verkaufsstelle der 

vereinigten Gluehlamp^ifabriken G. m. b. H.) Berlin. Organized 1903. 

♦ Sales office of the united linseed oil mills of the Lower Rhine. (Verkaufs- 

stelle der vereinigten niederrheinischen Leinoelmuehlen Krefeld. Organ- 
ized 1900. 

Note. 

♦ Prof. Robert Liefnf&nn, "♦K^rtelle und Trusts,". Stuttgart, 1910, p. 29. 



Exports from Germany to United States, 1912* 

[Exports from Oermany to the United States in 1912, compiled from official German sources (Auswartiger 
Handel des Deutschen Reiches). Products of industries wholly or largely controlled by syndicates in 
Germany.] 



Article, 



Manufactures of cottons 

Upholstery cloth 

Plush and velvet 

Felt 

Nets for curtains 

Tulle , 

Cotton doth 

Manufactures of wool 

Upholstery cloth and curtahis 

Plush and velvet 

Woolen cloth 

Embroideries 

Manufactures of silk • 

Upholstering plu^ and velvet, partiy sUk 

Plush velvet ribbons, all sUk 

Other plush and velvet, all silk 

Plush and velvet ribbons, partly silk 

Other plush and velvet, partly silk 

Ribbons, all silk , . . 

Other cloth, all silk 

Ribbons, partly silk 

Other doth, partly silk 

Tulle * 

Nets 

Embroideries 

Laces .\. 

Trimmings , ... 

Buttons , 

Manufactures of hemp and flax '. 

Han dkerchiefs 

Upholstering , . 

Plush and velvet 

Other cloth (flax) 

Other cloth (hemp) 

Damask 

Jacquard and otherwise figured cloth 

Embroideries 

Button cloth 

Other material . not specified 

Bookbinders' cloth 

Waterproof cloth ; . . . 

Rugs (linoleum) 

Carpets (linoleum) 

, Hat-cloth 

Pr jducts of the chemical industry 

Salts, acids, and similar chemical compounds 

Colors 

Varnish 

Alcohol, ether, artificial perfume, and cosmetics 

Fertilizers 

E xplosi ves 

Chemical and pharmaceutical articles - 

Leather 

Manu factnres of leather 

Furs and skins 

Man u f ac tu res of rubber ( soft ) 

Manufacturers of rubber (hard) 

Manufactures of wood. 

Manuf Etctures of cork 

Manufactures of wood, cork, and animal products 

Paper and manufactures of paper 

Manufactures of stone, minerals, etc 



Quantity, hun- 
dreds of kilo- 
grams (100 
kilos»220 
pounds). 



Value, marks 

(1 mark-B 

24 cents). 



11,015,300 

28 100 

278,100 

700 

1,800 

800 

1,068,800 

863,400 

1,600 

19,000 

653,500 

100 

2,138,000 

1,300 

249 

5,467 

5,400 

83,500 

16, 436 

9,535 

57,700 

475,400 

167 

100 

, 20,985 

' 10,124 

1,139,000 

20,600 

3,028,500 

600 

900 

2,000 

370,500 

1,700 

274,600 

925,500 

78,319 

14.400 

1,100 

38,200 

14,400 

2,623,000 

239,300 

1 900 

l,187,019|l00 

1,124,927,100 

29,119,000 

252,400 

382,400 

28,607,700 

399, 100 

3,330,800 

432,100 

345,900 

391,800 

205,100 

70,000 

795,800 

40,500 

6,208,700 

66 675,500 

1,763,300 



58,735,000 

207,000 

2,612,000 

2,000 

13,000 

22,000 

5,024,000 

8,660,000 

74,000 

157,000 

6,528,000 

1,000 

30,700,000 

88,000 

23,000 

265,000 

207,000 

1,765,000 

1,008,000 

321,000 

1,033,000 

7,273,000 

7,000 

2,000 

722,000 

395,000 

13,478,000 

200,000 

9,967,000 

9,000 

7,000 

10,000 

1,815,000 

15,000 

164,400 

4,537,000 

1,058,000 

25,000 

34,000 

91,000 

37,000 

1,621,000 

135,000 

61,000 

146,461,000 

87,110,000 

42,430,000 

272,000 

2,481,000 

2,615,000 

1,099,000 

10,454,000 

6,417,000 

11,966,000 

10,034,000 

1,263,000 

639,000 

1,386,000 

749,000 

6,818,000 

26,429,000 

2,117,000 
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Exports frmn Germany to United States^ 1912 — Contintied. 



Article. 



Pottery - 

Ol&ss and manufactures of glass 

Iron and manufactures of iron 

Aluminum and mM»i£»ptures ai aluBiinum 

Lead and manofeotures of lead 

Zinc and manufactures of zinc 

Tin and manufactures of tin 

Nickel and manofactm'es'of nlcfcal , 

Copper and manufactures of copper 

Otner metals and manufacture^ of other metals 

Machinery ' i . . , 

Elect rotechnical implements. 



Quantity, hun- 
dreds 01 kilo- 
grams (100 
Mos-220 
pounds). 



21.972,800 

7,036,400 

35,133,800 

134,800 

149,500 

651,800 

1,936,500 

44,600 

1,355,000 

395,600 

9,673,600 

217,200 



Value, marks 
(1 marki— 
24 cents). I 



18,139,000 

9,243,000 

20,901,000 

484,000 

192,000 

559,000 

6,925,000 

191,000 

4,667,000 

4,384,000 

17,405,000 

1,543,000 



TRUSTS AND SYNDICATES IN FRANCE. 

Trust organization has not attracted as much attention in France as in 
Germany or the United States, but nevertheless it has developed very widely 
there and has had a long period of growth. 

The iron industry is especially well syndicated. There' are many organiza- 
tions among the foundHes of special districts, such as the Northern Foundry 
Syndicate, the Iron Rail Cartell, and 

Syndicate of Longwy (real name, Comptoir Metallurgi<iue (cast iron) de 
liongwy). — This syndicate is ^ne of the best known in France. Founded 1876 
it included then 4 establishments, with 11 furnaces. Its aim was to struggle 
Against the ittiportation of foreign cast iron, to reduce expenses of sale, to study 
technical improvements in the industry, to make agreements for the purchase 
of fuel, and to seek every means for widening the market and increasing the 
prosperity of the Lorraine establishment by improving the well-being of the 
work people. In 1879 It added to itself the Metallurglque Society of the upper 
Moselle, and from time to time other establishments were added, until in 19iD5, 
at the renewal of contracts, 40 establishments were included in the agreement, 
practically all large furnaces of the Moselle Region. Th6 syndicate is of diat 
type which conducts a central bureau of sale, and limits both production and 
sale on the part of individual companies. The syndicate controls about one- 
seventh of the cast-iron industry of France. 

Iron Rail Syndicate. — Organized in 1896 this -syndicate is the next most pow- 
erful after that of liongwy. Its purpose is to control the entire market, e^e- 
cially to protect the less favorably situated establishments of the center and 
south of France. Its policy is a delimitation of territory and regulation of 
sale. The territory of sale is divided into two zones, and the sales of com- 
panies within these zones are restricted therein on penalty of Increased price, 
but within each zone free competition is left. The syndicate included 20 estab- 
lishments in 1909. There were only 7 important outsiders, althou^ some of 
these were large. Even thus the syndicate had an important effect on the 
industry. The object of the syndicate is expressed as " the purchase and sale 
on commission, In France and other countries, of iron arid steel bars, beams," 
etc. The princiide of common sale is pursued. Later a special syndicate was 
formed to specialize on foreign sales. 

The Sugar Refining Syndicate. — ^This was the result of protective legislation. 
The terms are not exactly known, but probably included a policy of price fixing 
and the allotment of shares of production to the constituent companies. Re- 
cently the syndicate disappeared, . in view of the Brussels convention. The 
French syndicate suffered from a too rapid increase of capitalization, on ac- 
count of which many of the refiners had to shut down or turn to distilling. 

Petroleum syndicate, — Organized, 1885, by combination of three large firms, 
It controlled the exclusive sale in France of the American Standard Oil Co.. 
and had also a monopoly of the sale of Russian oil. France was divided Into 
four zones of sale, and the prices for each zone were definitely determined to 
repress competition and ruin Independence. A rate war ensued. There is still 
some competition from the Soclete Industrlelle des Petroles. 
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Chemical industry — Establishment of 8t, Gohain, — This syndicate is the fore- 
most manufacturing center of the world for plate glass and chemical products. 
It includes 30 establishments, of which 22 are in France and 3 in Germany. 

Plate glass. — For the manufacture of plate and other glasses it has an 
understanding with three other houses — the Glass Co. of Jeumont, the Glass 
Co. of Aniche, and that of Boussons sur Sambre. The syndicate conducts a 
general bureau of sale with four distinct offices. 

The chemical trusts. — The chemical industry is universally syndicated in 
France. The manufacturers of iodine combined very early to buy raw mate- 
rial at a common pricie. Provincial syndicates wer^ bound together in a gen- 
eral syndicate which controls the world market. There are also syndicates 
of alum, white lead, chemical fats, acids, and other products. Arrangements 
exist for the sharing of markets. A syndicate has also regulated the relations 
between the manufacturers of candles and of stearine for several years. The 
aluminum syndicate has become international; dissolved in 1908 it was re- 
organized in 1912, and now includes French, Swiss, English, and Canadian 
interests. 

The coal trust of the north. — The French coal industry is concentrated in 
the district of the "Nord," the north of France. Two-thirds of all the coal 
mined in France is produced in this district. In 1908 a production of 24,000,000 
tons was shared among 24 miners* companies in this district, of these the 9 most 
important produce about 20,000,000 tons. Founded in 1901 for one year, it was 
then continued to 1914. In 1908 the outside companies had a production of 
8,000,000 tons, the members of the cartel twice as much — that is, the cartel 
controlled 67 per cent of the output. Furthermore, the independent companies 
follow the price of the cartel. The aim of the syndicate was to assure the 
regulation of production. To this end it established bounties on exportation in 
times of overproduction, and assigned to each company a proportion of the 
total sale. 

Paper Association of Linioxishi. — This was founded in 1899 by the amalga- 
mation of 7 paper mills, to which were shortly added 8 more. It controls 
80 per cent of the paper production of the region, has been able to effect a 
slight increase of price, an increase in the si)ecializatlon of labor, and a de- 
crease in the cost of production. 

The Western Salt Trust. — ^This syndicate was the result of fierce competition 
among a large number of comparatively small proprietors. Founded in 1901, 
with its headquarters at La Rochelle, with a variable capital and membership, 
it aims to concentrate the sale of salt of the western sale district and to keep 
level prices and wages. Each member sells all salt produced to the syndicate. 
A minimum price is established and production is limited. By these means the 
price was quickly forced up from Frs. 5.00 to Frs. 25.00 per ton and main- 
tained even during overproduction. In 1907 the Western Salt Society was 
founded to back the syndicate financially. 

The Rubber Trust {Chambre Syndicate Francaise du CaoiUchoiic). — This 
syndicate was founded in 1863, and included nearly all the manufacturers of 
India rubber, gutta-percha, oilcloths, imitation leather, etc. In 1885 it was 
reorganized, after the law of associations of 1884. It is interested in tariff 
revision, treaties of commerce customs, and international postage conventions. 

TEXTILE SYNDICATES. 

Cotton spinning Cartels. — These have made their policy regulation of pro- 
duction by means of bounties on exports in times of overproduction, mainte- 
nance of price, and the limitation of production. In this policy they were 
espeeia:Wy successful in the period 1899-1907. In 1899 the French cotton-spin- 
ning committee was formed to remedy the depression resulting from the heavy 
stocks of 1899, and reorganized for the same purpose in 1905. In its attempt 
to reduce production the trust was not always successful, on account of the 
opposition of the manufacturers. In such cases restriction could only be 
encouraged by penalties for production over the maximum. The policy of 
bounties on exportation proved more efficacious, as is shown by the sudden 
increase of exports, in 1899, in the accompanying table : 

Kilograms. 

1898 967,000 

1899 : 2, 196,000 

' 1900 — 1,659,000 

1901 1.282,000 
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brancli two-thirds. Branch trusts have since been organized in Australia, 
Canada, and South AJfrica. 

British and international steel rail syndicate. — ^This industry was concen- 
trated in a few hands much earlier than the rest of the heavy iron industry, a 
process which went on simultaneously in all countries. In 1883 the Inter- 
national Rail Syndicate was formed in conjunction with German and Belgian 
manufacturers. In 1905 the United States, England, Germany, Belgium, and 
France were included in a steel rail agreement. In May, 1907, this agreement 
was renewed for five years and was joined l>y Russia. Under the provisions 
of the syndicate England enjoys the fullest security from foreign competition, 
from which she had suffered severely in the period before the international 
agreement, especially from "dumping" on the part of American firms. The 
syndicate has had a marked influence on English prices. In 1907 there was a 
rise from fO 158. to £7. while American home prices were only £5 12s. In 
1909 there was an amalgamation with two important rail makers, by which 
the exclusion of domestic competition was more than ever assured. 

^oda trust. — In 1890 the Limited Alkali Co. was formed, including 48 firms. 
These used the so-called Le Blanc process. They suffered from much competi- 
tion from German manufacturers who used a cheaper process, and especially 
from the great English Brunner Mond Co., which used the German process. 
In 1900 the first steps were taken toward an International agreement, and in 
190G a really strong agreement was entered into w^hich included the English 
Alkali Co. anH certain continental manufacturers and the Brunner Mond Co., 
which was allied with the Solvay Co., which was at the head of the Gerpian 
Cartel. 

Salt Trust. — The English salt industry stands next to that of the United 
States in importance and enjoys the monopoly of home trade and has an im- 
portant export trade. In 1888 the Salt Union was formed by a combination of 
64 firms with combined capital of £5,000,000 and headquarters at Liverpool. 
This combine controlled 90 per cent of production and effected an enormous 
increase in price, which, however, declined again In the nineties. In 1907 the 
Salt Union controlled a production of 909.000 tons out of a total output of 
1,984,056 for the United Kingdom. Iii 1906 a combination was brought about 
between the Salt Union and outsiders, which was called the Northwest Salt Co., 
and now regulates the sales of the constituent concerns. A quota of production 
is allotted to each maker on a tonnage basis. Each firm is represented in the 
syndicate by a director, the Salt I^nlon by two. The combination has had an 
appreciable effect on home prices. It has an almost absolute power over prices 
and treats different markets differently according to the interests of the com- 
pany. There have been many complaints of "dumping" on the other side of 
the Atlantic. 

The Fine-Cotton Spinners and Dmthlers' Trust. — Owing to the superiority of 
the English product In this industry, it has been very firmly entrenched against 
foreign competition. This is true in gpneral of textile products in England with 
the exception perhaps of silk weaving, in which there has been increased com- 
petition recently In the cheaper qualities. The low price at which the English 
manufacturer has been able to sell is also responsible. In 1898 the Fine Cotton 
Spinners and Doublers' Association was organized by an amalgamation of 31 
firms. This combine has been most successful and soon practically controlled 
English production. 

Sewing-Cotton Trust. — In 1895-96 four sewing-cotton firms amalgamated with 
J. & P. Coates, with whom they had been allied for years by sales agreements. 
In 1897 the English Sewing Cotton Co was formed by 20 smaller outside firms, 
and to these more firms were added in 1890, the total capitalization of the 
company being £3,000,000. There were still two rivals, but Coates held shares 
In these. At the same time there was formed the American Thread Co., but In 
this the English associations held a commanding interest. The English Tread 
Trust thus became international and was extended to Include branches In 
Spain, Canada, and Russia. Conflicts about sales between the English com- 
panies led to the foundation of the Central Thread Agency to distribute sales. 

Bleaching and Dying Trusts. — In 1900 the Bleachers' Association was formed, 
including 53 firms. In 1898 the Bradford Dyers' Association was formed. Both 
of these i*esulted from local monopolies. In 1903 the monopoly of the Dyers' 
Association was made complete, much more complete than that 6t the Bleachers' 
Assciatiou. The Dyers announced their avoidance of a policy of raising prices 
and attacking outsiders. 
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In 1900 the Cotton and Wool Dyers' Association was formed, comprising 46 
members. This combine was much less successful financially and in fijting 
prices than the Bradford Dyers. 

Calico Printers' Trust. — In 1899 an amalgamation was brought about in the 
calico printing industry, including 46 firms. These firms were individually of 
varying strength, but together they controlled the production of 85 per cent 
of the calico made in England. They thus become a power with which no 
single firm would dare to compete, and since the English calico trade is secure 
from foreign competition they had a monopoly in the home market and were 
able to fix the world's price. 

Coal Trust, — In 1896, 88 of the principal coal houses of London combined 
with a capital of £2,800,000 under the name Cory & Son. The transport of 
most of this firm was carried on by water. In 1899 they fused witji the im- 
portant house of Richet Smith & Co., whose business was carried on 'by water. 

Soap Trust. — ^About 1908 an amalgamation took place in the soap industry, 
by which 11 houses were combined "to realize economies of production and to 
improve the manufacture by a cooperative effort." Each establishment was 
to retain its independence except for the establishment of " zones of sale," or 
territories in which sale was restricted to special companies. 

Dynamite Trust. — ^This is an international trust, founded in 1886 to stop the 
competition between English and German companies, with a capital of £2,000,- 
000, it included the Nobel Explosive Co., Glasgow; the French Societe de 
Dynamite; the Dynamite Co., of Hamburg; the dynamite factory at Opladen; 
and the dynamite factor at Dresden. In 1899, with the invention of smokeless 
powder, the principal German houses engaged in the manufacture of that 
powder were included in the agreement. This took, in the beginning, the form 
of a simple understanding, in which each house preserved its autonomy. Later 
it took the form of a more definite amalgamation, in which the profits were 
divided proportionately between the dynamite and smokeless-powder manu- 
facturers. 

Diamond Trust, — In the South African diamond industry, production was 
practically monopolized by the De Beers and the Premier Diamond Co. The 
De Beers Co. was formed with a capital of £10,000,000 by a combination of 
the De Beers Mining Co. and the Kimberley Central Diamond Mines. In 1899 
these absorbed various other companies, especially the South African Explo- 
ration Co. In 1900 they effected a more complete amalgamation by absorbing 
the New Bultfontein Mining Co., whereupon part of the mines were closed and 
prices raised. 
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Committee on the Judiciary, 

House of Representatives, 

Friday, March IS, 19i4. 

The committee met at 10.30 o'clock a. m., Hon. Henry D. Clayton 
(chairman) presiding. ^ 

The Chairman. During the progress of these hearings numerous 
letters have been received which discuss various provisions of the 
tentative trust bills imder consideration. 

I have answered these letters to the effect that the suggestions and 
criticisms made by the writers thereof would be brought to the atten- 
tion of the committee. I know of no better way to do that than to 
offer them for the record. 

Without objection these letters wUl be printed in the record at this 
point. 

(The letters referred to are as follows:) 



XNTEBLOCEXNG DIRECTORATES. 









X 



[Statement of Mr. Rue, of Philadelplila, Fa.] 

The proposed bill in regard to the interlocking of directors, so called, is most drastic 
and far reaching in its effect, and while intended to conserve the people's interests, will, 
if enacted into a law, really deal a serious blow to those interests. HastV action on 
the part of Confess is to be deprecated. Most careful consideration should be given 
as to the probable effect of this bill, the importance of the issues at stake and the great 
interests involved. 
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The country is now embarking on a new financial sea and no charts exist with which 
to guide our course. Vast changes in banking are rapidly taking place and will con- 
tinue as the years go on. If there ever was a time wnen the management of national 
banks of the country should be in strong hands it is now. If there ever was a time 
when men of broad vision, wide experience and sound juctem^it, men in touch with 
the commerce and trade of the world, were needed m the directorate of national 
banks it is now. It would therefore seem the height of folly at this particular junc- 
ture to strip the national banks of their ablest men, and thus ''swap horses in mid- 
stream.'' 

The national banks have with great unanimity accepted the new banking system. 
No chain is stronger than its weakest link, and if the new system is to be the succesB 
anticipated, and provide the country with a better system of credit, as well^as elas- 
ticity of currency, then the unit banks must be made just as strong as possible. If 
the ablest men are to be taken out of the directorate of national banks, these nten 
will naturally go to the State institutions, which if the new bill becomes a law will 
undoubtedly remain out of the new s^rstem. This will result in building up a |;reai 
system of State banks under the direction of strong men as a rival to the new national 
system. 

There seems to be a lack of the proper conception of what a national bank is; tbftt 
is, who owns it and to whom its resources belong. One might gather from the stete^ 
ments frequently made in public that it was an institution apart from the people, did 
not belong to them, and was inimical to their interests, and so an object of suspicion, 
which needs to be watched ana cUrbed in its operations and traDsactions. No falser 
conception of its true position in relation to the people was ever made. Let us analyze 
for a little. 

The stock of national- banks — the older ones in particular — is owned largely by 
women who have inherited it from their fathierl ana husbands. Another large i>ro- 
portion of stockholders are executors and trustees of estates, the beoeficiaries of which 
are largely women and orphan children, and charitable institutions, such as homes, 
hospitals, asylums, etc. The balance of stockholders is principally inade up of small 
investors who hold the stock because of their belief in its safety. 

Now, as to the depositors, the deposit!^ of thdse banks belong to the people, from 
the man who works daily in his overalls in the humblest capacity to the skilled mech- 
anic, the clerk, the store girl, those who workio factories, the farmer, small business 
man, the manufacturer, great business corporations, and the merchant prince. Our 
savings funds and trust companies, who hold the savingb of the people and the trust 
estates of women and children usually have their current funds deposited with national 
banks, sO it cam be truly said that tiie banks are owned by the people and their re- 
Boureds belong to the people, hence any legislation along the lines proposed in the bill 
is against* the interests of the people at large, and when its full scope and ^«ct are 
thoroughly understood it is hardly conceivable that Congress will enact it into a law, 
at least not without considerable modification. 



Lagrange, Ga., January 19, 1914. 
Hon. Hoke Smith, 

Senator from Georgia, 

Washington, D. C. 

DirAH Mtt. Smith: While really there is confidence in the program of the Presideht 
and Congress, there are few who can see at once all possible effects of iegislatidn. 
For this reason I am writing in connection with the proposed trust legislation. 

The energies of few strong men are or should be confined to one corporation; else 
the greatest development would have been and will be retarded. This is still titot^ 
important when applied to a group of nlen working together for the developmtot 
of their section. No legislation, it seems to me, should be passed which does not 
allow, at least within reasonable limits, the greatest deveftopment which will follow 
from the efforts of any ^oup of men. 

The question of the limits is a vital one, of course. 

Our own situation presents an illustration. A group of men headed by Mr. Calla- 
way have built and are operating five cotton mills — ^three at Xiagrange, (me at Manches- 
ter, and one at Milstead; several banks, a national and savings bank here and State 
banks elsewhere; warehouses, wholesale houses^ and other enterprises. 

All of these enterprises were built up by practically the same gtoup of men. Neces- 
sarily, they will conti*ol them. Their directorates are to a large extent interlockmg 
fli^ a redhlt of the fact that the same men organized them. Certainly soiiie of the saine 
men are on all these directorates. If there is any instance in coiiiiection with any 
of these corporations where this has resulted in narm, I have been unable to see it 
after carefully going over the matter. I presume that no proposed l^pblation would 
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aftect any^ of these companies or dir-ectorates unless on the claim of defeat of C9m" 
petitiQijL. 

The strongest illustration among these enterprises in which it could possibly.be 
<>laiined that con^petitipn was affected would be in the case of Unity Qotton jjills, 
Flm City Cotton Mills, and Milstead Manufacturing Co., all three of which. miake 
cotton duck. They do not compete now, in the ordinary sense of the word, but the 
present arrangement of control was really made to secure competition in this way: 

Whc^ -the Uoity Mills was first built what is known as the Duck Trust largely Qon- 
troUed the cotton-duck business. Customers whom we endeavored to sell for Unity 
refused us business because we had only one mill, and would be subject to fire, .strike, 
or other disasters, whereas the Duck Trust could supply them from otber mills if 
one was in trouble — ^because we could only take a part of their orders and the trust 
in some cases recused to sell unless they sold all the demands of the customers; and 
the customers did not feel safe in giving contracts to Unity alone. We were told by 
.9pme customers directly that if other mills were associated with us and better protec- 
tion secured for the certain execution of the contracts we should be given orders. 
The: arrangement between these mills resulted, largely in order that we might com- 
pete^ inst^d of any effort at all to defeat competition between the three mills. 

With these three nulls working together we are in no stronger position in the maiJEe.t 
tban the Shawmut Mills at West Pomt, Ga., which has 30,000 spmdles in the one mill, 
while our three mills have 10,000 spindles each; while the trust is still stronger tlvan 
'Sbawmut. By the prQseflit arrangement we do not and can not dominate the market. 

If th^e is any wiong, from any possible viewpoint, in our present arrangement v© 
fXo ftot know it, and I nave never heard it suggested. However, laws framed at IpJig 
business, where they may be evils, might be so expressed as to affect smaller enter- 
pdg^s jiirhich aue beyond criticism. 

TTfee s^ggestions I make, therefore, are that any trust legislation ehouAd be care- 
fully framed, so as not to injure even unintentionally tliose who .are doing right in 
an effort to reach those who are doing wrong. 

Precaution sfcould be taken not to prohibit the development of various corpora- 
tions which naturally follow from the effort of any big man or set of me:(i, even 
,t)ipugh these corporations eihall be controlled by this same set of men who organized 
liien>. 

l^astly, wlien applied to manufacturing competition, cooperation of corppratigins 
^fjaould .flot be pronibited unless the result is to dominate the market. 

Ip. regard to tolding companies, we have one owning 51 per cent of the stock ^ 
Unity Cottoai Mills. This was organized to preserve the independence of the mijl, 
where a man, unfriendly to the management and connected with the Duck Trust, 
jyas tryiq£; to get control. By operating under the same management the stock is 
;giow WQrtJi .300. The legislation suggested probably would not affect this holdi^ 
company. J see no reason why it should. 

It might emphasize my position when I say the so-called Duck Trust, owning 
or controlling a number of miUs, can not and does not dominate the market, but 
simply affords a strong competitor. 

I am sure you will give this subject the same careful thought as you have given 
other important questions; but I wished to call your attention to the possible effect 
on small enterprises which might be overlooked in considering the effect on great 
corporations in framing legislation. 

The very purpose of legislation might be defeated by preventing the combining 
.of ^mall enterpnses to give them the strength to compete. 

Incidentally, Uncle Sam has two strong doses to assimilate in the tariff and cur- 
rency laws. The mental anxiety of considering another dose may prevent the liest 
results from those already taken. The old man might decide he needed another 
and milder doctor. 

Yours, very truly, 

Hatton Love joy. 

[The Second National Bank. Rudolph F. Rabe, president; C. Henry C. Jagels, vice president; A. N, 

Terbell, cashier; D. F. Nichols, assistant cashier.] 

HoBOKEN, N. J., January 2Sy 1914. 
Hon. Henry D. Clayton, 

Member of Congress ^ Washfmgton^D. C. 

Dear Sm: Referring to the proposed legislation regarding interlocking directorp 
xA banking institutions, which is now bein^ considered by the Committee on the 
Judiciary, of which you are chairman, I tsie the liberty of presumipg upon your 
■time and kindness and ask you to consider my objections to the proposed l)ilL as it 
18 printed in to-day's newspapers. 
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I ftm in accord mth the principle that the interlocking director system of banks 

gad trust companies, which, by geographical location, should be competitors for 
usiness, is wrong in principle and should be corrected. 

, The proposed bill, however, is so drastic that while it will correct the evil aimed 
at, it will oestroy the business careers of many innocent individuals, and at the same 
time create a condition in business affairs that may become of serious menace to the 
^untry. 

In the year of 1887 I entered the employ of the Second National Bank, of Hoboken, 
K. J., and by gradual stages advancea to the position of vice president. 

In 1907, together with some other business men, 1 organized a trust company in 
.the town of Union, an adjoining municipality, and gave to it five years of hard work 
without remuneration. 

Both of these institutions have been prosperous, but it has been hard work and 
has taken the best efforts that it was within my power to give. 

A little over a year ago I was requested to assume charge of a trust company in 
jersey Cit^ that, through mismanagement, was leading a precarious existence. I 
examined into the situation, and, deciding that the opportunity for developing a 
strong financial institution was a good one, I interested a number of business men 
that had confidence in my ability to purchase the offered stock. 

After a year of hard work the trust company is now in a flourishing condition and 
has the confidence of the community. 

I am devoting my time and energies to these three institutions. They are lootted 
in three different municipalities, they are not and never can compete for business, 
and each and every one of them are in active competition with any number of other 
national banks and trust companies. 

The bill as proposed will not only destroy the work of years so far as I am concerned, 
but will also make it, so far as the Second National Bank is concerned, a difficult 
matter to secure a board of directors that will measure up to the requirements of our 
community. 

We have eight directors who own more than 75 per cent of the stock. They are all 
'representative business men of financial worth and standing. 

, During the course of their business careers they have purchased stock interests in 
other financial institutions; one of them is a director in a State bank in this city, as 
was his father before him. Some of the others are directors in other banks located 
in other communities where they have home interests. With the exception of the 
one mentioned, not one of them is a director of a financial institution m this city; 
yet the bill as drawn would require them to sever all connection with either Una 
bank or with tlie one located in anotiier community. 

Should they elect to retire from this bank, it will be a very difficult matter to secure 
others in their place. Our list of stocldiolders is limited, some being estates, others 
women, and others not available or suitable for the responsibilities of the position. 
They own tiieir own stock, they can not be compelled to sell it, and still this bill 
would deprive them of the right to exercise the management of property for which 
they are responsible. 

Surely the law does not contemplate or desire the election of dummy directors, 
but would it not have that effect? 

To correct the evils of interlocking directors, I would respectfully offer for your 
consideration the following: 

No individual to be a director in two or more banks in the same municipality. 

No bank or trust company to own stock in a competing bank or trust company in 
the same municipality. 

Every bank or trust company director to take an oath that he is the bona fide owner 
of the stock standing in his name and that it is not owned indirectly by any other 
financial institution. 

Kespectfully submitted. 

0. H. G. Jaoels. 

[Boissevain & Co., 24 Broad Street.] 

New York, January £3, 1914. 
Hon. Henry D. Clayton, 

CJiairman Judiciary Committee, Washington^ D. C. 

Dear Sir: I have read with much interest in this morning's papers the bill about 
to be introduced in the House of Representatives and which is now, I believe, before 
your committee, relative to the interlocking directorships and, from my reading of 
the same, I think it will work considerable hardship on corporations and particularly 
on the people who are interested in corporations. Take my case for instance. 1 
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represent a number of foreign investors and am a director of the Kansas City Southern 
Hallway Co., which, as you know, runs in the southwestern part of the country. I 
am also a director and represent foreign interests in the Pittsburgh Coal Co., Penii- 
sylvania. As I read the bill, it prevents me from serving as a director in the Pitts- 
burgh Coal Co., if I remain a director in the Kansas City Southern, although the 
Pittsburgh Coal Co. does not sell the Kansas City Southern any coal, and I doubt if 
the Kansas City Southern ever saw any coal from Pittsburgh. All the coal that it 
uses comes from the southwest. The mere fact that one is a coal company and the 
other is a railroad company should not preclude me from representing foreign holdei^ 
in both of these companies. I think tine bill as it now stands, if it becomes a la#, 
will have a serious e^ct on investors, especiallv forei|;n investors, who look, in a great 
measure, to the personnel of a board before becommg interested in a corporation. 
I doubt very much whether there are enough of intelligent men in the country to 
fill the places which will be made vacant if mis new bill becomes a law. 

I hope that, before the bill is introduced, this question will receive the serious 
consideration of your committee and the bill will be so changed as to make it fit the 
case I have above stated. 
Very truly, yours, 

A. J. Miller. 



{Qreenville BanUiig & Trust Co. Edward S. Pierson, president; Henry H. Holmes, Benjamin L. Stowe. 
vice presidents; Oliver P. Vreeland, secretary and treasurer; Lewis S. Harvey, assistant secretary and 
aaslstant treasurer.] 

Jersey City, N. J., January 23, 1914- 
Representative James A. Hamill, 

Washington y D, C. 

My Dear Sir: In connection with the proposed bill prohibiting interlocking 
directorates, I would call to your attention the following: 

First. Savings banks should not be included in its application. Only a narxow 
range of investments is permitted for saving banks, and the funds can not be misused, 
even if the trustees of such banks are inclined to use the funds, under their control, 
to their personal advanta^ with respect to control of railroads and other interstate 
corporations. If the savings banks of the larger communities in New Jersey were 
stnpped of their trustees who were directors in national banks, State banks, trust com- 
panies, or railroad companies, there would hardly be a trustee left, and the mana^re- 
ment would be materially weakened. 

Second. By including State institutions, such as State banks and trust comjpanies, 
it will have a tendency to keep such institutions out of tbe new Federal banking sys- 
tem, and this is veiv undesiraole, as all institutions should be encouraged to join. 

Third. Outside of two or three great centers of the country, like New York City, the 
effect of the whole bill will be btui and tend to weaken rather than to strengthen our 
financial institutions. 

General. The object of such a bill is naturally to prevent unlimited control through 
individuals or a set of individuals, and the scope of the bill should not be greater 
than sufficient to accomplish the desired object. j 

The whole country is with the administration in the excellent constructive legisla- 
tion to date, but the administration could make a bad slip and undo a great deal of 
good accomplished and be divorced largely from favorable public opinion if a bill is 
put through on this subject and such a bill goes too far. 

I hope that, representing, as you do, the welfare and interests (jf the people of the 
State of New Jersey, you will step very cautiously in this matter and not lavor any 
measure the effect of which you are not certain of. 

If an interlocking-directorate bill is to be passed, I believe that it would accomplish 
its full object with respect to financial institutions if it prohibited a person from heiog 
B director in more than one national bank, or one bank of a class. Under such a bill 
a man could be a director in one national bank, one State bank, one trust company, 
and one savings bank. This would be a reasonable limitation ot financial power ana 
control, and would not work hardship or disaster to the banking interests. 

I certainly would be pleased to receive a line from you after you have read this letter. 
Very truly, yours, 

Edward S. Piersok. 
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ITHiS First National Bank. F. 0. Cocker, presideBt; W. B. BkM, vice makAmt; W. 8. FmH^t, 

dent; A. W. Oarrett, oaahier; B. M.- Lewis, afliriwuit oa^er.] 

Dttbuk, Ga., JamwryfJ, t$14. 
Hon. DuDXiBT M. Huqhes, M. C, 

WaahingUm, D, C, 

Mt Di&AB Sib: I am a director in the WrightsvUle <& Teonille Bailroad Go. Tbts 

. cQiDipany has 100 miles of track, and its lines of track do not go outside of the State, of 

Q<eoigia. I do not know whether or not the proposed interlocking-directorates. I^Ul 

woiud affect me, as I am an officer of a national baak. It seems to me that, if the bill 

4oe8 not already do so, it should eliminate railroads whoae lines do not extend bmiiid 

fiKei borders of one State. The purpose of Uie bill would be fully, met, In my|udk- 

(fOLen^, by excepting the intrastate lines from the limitations' of the bill. I- would 

appreciate your careful consideration of this^ as I am sure tibat the ^irit of thfi Yk^t 

OMud be met without including the small railroads. 

Very truly, yours, 

F. G. COftl^KR. 

[The Norfolk National Bank. C. E. Bumtaam, president; F. J. Hale, vice president; E. W. Zuts, vice pres- 
ident; L. P. Pasewalk, cashier; Carl w^lde,.assistant cashier; C. J. Hulac, assistant cashier.] 

Norfolk, Nebr., Jantwry g8, 1914. 
Hon. Dan V. Stephens, 

Washington, D. C. 

My Dear Stephens: Referring once more to interlocking directorates, under date 
of the 22d instant, dispatches from Washington, in giving to provisions as to this part 
of program, reads as follows: 

' It would provide further no person should at the same time be an employer in two 
lOrimore banks, banking associations, or trust companies, which are-membeis o£«ny 
reserve bank operating under the provisions of the new curreecy law; liiat imy priviate 
'tanker or person who is a director in any State bank or trust company, nat operating 
uisder the new currency- law, shall be eligible to be a director in anybaatkopeiatuig 
under the act." 

iThen follows the peaalty and time given lor adjustment to new conditions. This 
:to»my mind is a direct blow to sound banking that the State of Nebraska is- ikotedrlor. 
^You know of your own experience that the men like Gallagher, of O'Neill; AicGivem 
•ai^rUay, of Fremont; South wiek and Wallace, of Lincoln; the Stuarts, of Madiaoii; 
Woods, of Spencer, and many others who are interested in various banking, instito- 
.tw&s-avKl who,' while directing their policies, yet not owning <x>ntiol of vany oneoi^Uie 
-kistittttions iitey «re connected with, stand for tiie best in banking* and th^re is no 
attempt to cause any restraint in trade. That these parties ^euld be compelled to 
dispose of their interests in banks that in many instances they have built up to a^. high 
latandard and by their association have established with the custoflaecs of bu^ Imc&s 
a confidence that in times of stress is very valuable to the business world, 6een9'm& 
ts^stice and may prove injurious to the whole fabric of bankii^. 

With tibe idea of controlling big business we are in full sympathy with the effort 
of CongresB and can understand that men of pronounced ability to control laige 4iuns 
^f- money should not be directors in banks, manufacturing plants, wholesale hosiEes, 
'and public utilities in the same cities or localities, as is the case in New Yodc.'«Ka 
-many of the larger cities. But it occurs to me that Mr. Untermyer comes near <^ 
solution of the problem, and the recommendations that he makes strike at ^'big.busi- 
aiess " mthout affecting honest endeavor. 

.There has just come to my hand a copy of his address delivered before the IlUnois 
Manufacturers' Association at Chicago, January 5, 1914. I want to call your :att^i- 
rtion to some of his recommendations as to this vexing problem as affecting geiierilly 
banks and all clasps of interstate corporations. 
'First. No person should be eligible as an officer or director of a national bankiwho 
.is an officer or director of any actually or potentially competing bank or trust com- 
pany in t^e same city, town, or village. 

Second. No State bank or trust company located in any city of 100,000 inhabitailts 
er over should be permitted to use the mails or telegraph in interstate business which 
has upon its board of directors any person who is also an officer or director ol^any such 
competing bank or trust company. 

Third. No national bank shall own or hold, and no State bank or trust company 
located in any city of 100,000 inhabitants or over should be permitted the use of the 
mails or telegraph in interstate business that owns or holds any of the shares of stock 
of any other bank or trust company. 



Fourth. No railroad or industrial corporation should be granted a license to engage 
in interstate business, and it should be made unlawful for it to continue in such busi- 
ness if any of its officers or direct^s are officers or directors of any actually or potenti- 
ally competing business or if-any of its shareholders are the registered or bene^ciai 
owners of more than 5 per cent of the share capital of any such competing corporation. 

Fifth. No person engaged in business as a private banker taking deposits should be 
an officer or director of a bank nor should any person interested in the business of 
furnishing railroad supplies be an officer or director of a railroad corporation nor shouW 
any officer or director be permitted to make a profit or commission on any transactions 
with the corporation of which he is such officer or director. 

Sixth. The "dummy" director should be eliminated by requiring every director 
to have a substantial beneficial interest in his own name and right free from claim. 
He should be in the actual SLnd exclusive possession of the certificate of stock. 

Seventh. It should be the duty of all the officers and directors of every such corpora- 
tion to file annually a sworn statement showing compliance with the above conditions. 

You will at once see that Mr. Untermyer's idea is to control business of such magni- 
tude as work against the public good. . No thought seems to enter his mind that it.is 
detrimental to the public welfare for banks managed as they are in the rural districts 
to have the same officers, directors or stockholders. 

I trust that you will impress upon the minds of the committee that there is a vast 
difference in interlocking directorates, or, in other words, that it is possible for men of 
honor to hold stock in more than one bank and be upon the board of directors to manage 
atnd guide them along lines of conservatism, soundness, and stability, making them of 
direct benefit to the locality which they serve. All should not be tarred with the 
jame stick and be held up as inimical to good business interests. 

Pardon this long letter, but I am interested, and feel sure you will find others of my 
opimon, and I trust you will do all that you can to have the goats separated from the 
sheep. 

Yours, truly, 

C. E. BuRNHAM, President. 



[The Union & New Haven Trust Co. Eli Whitney, president; Thomas Hooker, vice i)resident; Henry 
L. Hotchkiss, vice president; W. Perr:^ Curtiss, vice president and treasurer; Edwin L. ChapiiUH^, 
Msistant treasurer; Dean B. Lyman, assistant treasurer: Henry L. GalpiniSecretary. Directors: *Max 
Adler, Amos F. Barnes, *John W. Bristol, W. Perry Curtiss, *Harry G. Day, ^Benjamin R. English, 
*Se9iry F. English. H. L. Galpdn, John Edward Heaton, *James S. Hemingway, *Thomas Hooker, 
*Henry L. Hotchkiss, *H. Stuart Hotchkiss, *Emott H. Morse, A. Heaton Robertson, *E. G. St^- 
dard, Henry H. Townshend, *Henry C. White, *Eli Whitney.] 

New Haven, Conn., January 29^ 1914- 
Boa. TsoMAS L.Eni^ly: 

Howe (if RepregmkUives, Washingtont D. C. 

Dbar M«. Rbillt: I notice that there are to be heariags before the proper cod- 
tfreflaioBal committee on the bill recently introduced and referring to interlookiag 
directors. 

We all understand, of course, that Congress is aiming its guns at certain New Yotk 
practices, but I wish to call your attention to the effect of such a law upon all inati- 
ttttioigus, for instance, here in New Haven. 

I ftm sending you herewith a statement, on one idde of which appears a list of our 
directors. All of the names which I have checked (*), 13 in number, would be dis- 
qualified for membership on our board should this law pass in its present form. Tb^ 
Unian <& New Haven Trust Co. carries on a general banking business and to that 
extent is in competition with the other banking institutions in this town. We main- 
tain also a very larifpe trust department, and miile the men whom I have indicated 
are directors in other banks, they are valuable men for our board, particularly becauae 
of the advice and help they can give us in the management of our trust departmmt. 
You are well enough acauainted with New Haven and with New Haven names to 
k&ow that the men checlced on this list are reliable men, a valuable addition to thd 
board of any institution. They are not serving as members of our board or of uiy 
otiier board for profit; not ond of tbem can* be accused of attempting to restrict loans 
to anv person or firm through duplication of their interests on bank or trust compa&y 
boarcis. 

I have nothing to say concerning the law in so far as it may apply to the large citiea, 
but !• do feel that it would work a serious injustice to smaU towns. The law shouM 
not be applied, certainly outside of reserved cities. 

I would be. glad to have you think this matter over carefully, as you no doubt are 
doingi and we would appreciate a word from you on the p<Hnt we barve raised. 
Very truly, yours, 

W. P. Curtiss, Treasurer, 
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[The People's National Bank. William A. Linn, president; Cortlandt Linkrmim,. vice president; Edgar 

H. Lee, cashier; T. H. finish, assistant cahier.] 

Hackknsack, N. J., February ;?, 1914. 
Hon. Henry D. Clayton, 

Chairman Judiciary Commitiee^ 

Hcmseqf Representatives, Washington yD. C. 

Dear Sir: In the discussion of the proposed law forbidding interlocking directo- 
rates it will doubtless be shown that there are such directorates which serve a harm- 
less and natural purpose. There are, for instance, throughout the country small 
banks and trust companies, directors of which sit in more than one of these boards. 
A trust company may be organized in a smaller town by people interested in a bank 
([we have no such interest) because trust companies can do a class of business which 
is forbidden to banks. To require such institutions to separate themselves entirely, 
so far as their boards of directors are concerned, would be a hardship, because such 
interlocking directorates have no monopolizing tendency. 

Neighborme banks in country districts sometimes have the same directors' names 
on both boards because the newer one may need experienced assistance in its man- 
agement. Such is the case of the First fsTational Bank of Ridgefield Parkj N. J.. 
three miles from Hackensack. The community there wanted banking facilities, ana 
some of the persons interested in our bank discovered that promoters were trying to 
organize a bank at Ridgefield Park. In order to prevent the establishment of a 
weak bank there, we offered our assistance, and some of us took stock and became 
directors, and the success of the new institution has been due in a large measure to 
the advice we could give it. The arbitrary removal of directors of tms bank from 
that directorate would do it a real injury. There are nonbanking corporations which 
are in the same situation. 

It would seem to me that the proposed law might contain a provision giving some 
Federal authority the right to decide whether interlocking directorates in any case 
are improper and to leave undisturbed those which are serving a good purpose. 
Very truly, yours, 

W. A. Linn, President. 

[United States Savings Bank. "Wade H. Cooper, president; Wm. D. Barry, vice president; Wilbur H. 

Zepp, cashier.] 

Washington, D. C, February Sy 1914. 
Hon. Henry D. Clayton, 

Chairman Judiciary Committee^ House oj Representatives y 

Washingtony D, C. 

My Dear Judge Clayton: In your bill to prohibit certain persons being or becom- 
ing directors, officers, or employees of national banks or certain corporations, it is 
provided that no person shall at the same time be a director or other officer in two or 
more Federal reserve banks * * * "and a private banker, and a person who is 
a director in any State bank or trust company, not operating under the provisions cd 
the said act, shall not be eligible to be a director in any bank or banking association 
or trust company operating under the provisions of the aforesaid act." 

If you will pardon me for making the suggestion, it seems to me that this provision 
will be a fatal dIow to a lot of small banks in the South and West in small towns which 
are only existing for the accommodation of their respective localities, by the grace of 
some individual who may be an officer or director in some national bank. 

I understand that there are a number of institutions that exist in your own State of 
Alabama, under the conditions above referred to; and I know a man in Georgia who 
is regarded as a public benefactor, owing to the fact that he has organized 40 or 50 
small banks in that State and in the State of Florida, and I am informed th&t a Mr. 
Jenkins, of Virginia, has done a similar work for the State of Virginia. 

My brothers and I operate in North Carolina, South Carolina, and Georgia a number 
of banks ranging in capital from $250,000 down, but I think we could manage to get 
along in some manner, though there are communities where it would be a great blow 
to enact into law the provision above referred to, as there are few men in certain locali- 
ties capable of directing even smallei institutions. 

And y;our idea is to strike at the centralization of money, and I can not see that the 
smaller institutions are responsible for this in the slightest; and it seems to me that 
,an amendment might he offered exempting banks in towns of 5,000 inhabitants, or 
banks of 125,000 to $50,000 capital. 

If you deem it proper I would not object to appearing before your committee with 
reference to this featuie of this bill, at such time as it is suitable. 
With high considerations, yours, truly. 

Wade H. Cooper, President. 
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[Miller & Fincke. F. O. Flncke, G. A. Mtiler, James F. Hubbell.] 

Utioa, N. Y., February 5, 1914^ 
Hon. H. D. Clayton, 

Chmrman Judicwry Committee^ 

House of Representatives y Washington^ D, C. 

Dear Sir: The law committee of the New York State Savings Banks' Associatioii 
has directed me to communicate with you in regard to a bill entitled '' A bill to pro- 
hibit certain persons from being or becoming directors, officers, or employees of 
national banks or of certain corporations/' 

I have been, as yet, unable to ascertain the serial number of the bill and can there- 
fore only refer to it by the title. I inclose herewith a very short brief which covers 
the ideas of the Savings Banks' Association in regard to this measure. May I ask you 
to glance over it and to advise me as to whethei it will be necessary or desirable for 
us to send a delegate from the association to Washington to explain our views pei^ 
sonally and at greater length? 

I understand that this bill is before the committee of which you are chairman. If 
for any reason I am in eiror in this particular, will you be good enough to advise me? 
Yours, very truly, 

* . Chas. a. Miller, 

Counsel for the Savings Banks* Association of the State of New York. 



In the matter of a bill to prohibit certain persons from being or becoming directors, 
officers, or employees of national banks or of certain corporations. 

I. 

The Savings Banks Association of the State of New York, which includes 127 of the 
140 mutual savings banks in the State, desires particularly to call to the attention of 
the committee the following language contained in section 2 of the bill relating to 
interlocking directorates: 

''And a private banker and a person who is a director in any State bank or trust com- 
pany, not operating under the provisions of said act, shall not be eligible to be a director 
m any bank or banking association or trust company operating under the provisions of 
the aforesaid act." 

II. 

Is this language intended to prohibit a ''trustee" of a mutual savings bank from 
being a director of a bank operating under the Federal reserve law? 

If this is the intent of Congress, then the language might well be made explicit. 
Our mutual saving banks have no "directors." They have "trustees" who perform 
all the usual functions of "directors. " Probably the courts would construe " trustee " 
and " director " as synonymous terms. But why leave the matter open to constniction 
when it can be settled definitely now one way or the other. 

Again, the banking law of the State of New York classifies the institutions regu- 
lated bjr it into "banks" (including only banks of discount), "savings banks," "trust 
companies," etc. Under this classification the word "bank when used in our bank- 
ing law always means "bank of discount," and never includes a savings bank. But 
will the Federal courts recognize this distinction and construe "State bank" as used 
in the quotation above as meaning State bank of discount or will they hold "bank" to 
be broad enough to include every kind of institution operating under State banking 
laws? 

At aU events, let questions of this character be settled one way or the other by the 
legislative body and not left in uncertainty until construed by the courts. 

III. 

If the lanfi^uage quoted is not intended to prohibit savings bank trustees from re- 
maining as directors in national banlis, then this intention should be made so plain 
that no court can by construction create a highly penal offense which Congress has 
not intended to create. 

As the reasons which make it desirable to prohibit interlocking directorates in 
State banks of discount and national banks^ or in two or more national banks do not 
&PPly (flfi I shall show later) to our mutual institutions, and as many reasons exist for 
encouraging the presence on our boards of trustees of persons of practical banking 
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experience, I aasume that the author of this measuie does not intend to include our 
trustees in this prohibition. If I am right in this, then it only remains for me to 
suggest again the desirability of making that intention so clear as to make a contrary 
interpretation impossible. 

This could well be done by an excepting clause somewhat like the loUowing: ''and 
a person who is a director in any State bank, other than a mutual savings barub having 
no capital stocky or trust company, etc." 

/Hie words in italic are those which we ur^ the committee to add, if, as we suppose, 
there is no intention to include our trustees in this prohibition. 

If, on the other hand, the authots of this bill or the committee having it before tbem 
intend to prevent a savings bank trustee from serving as a director of a ouik opeiatiBg 
under the Federal reserve law, we desire to submit the following consid^imtions, wOuoh 
«aem to us savings bank men to show that such a prohibition is undesirable. 

A. The object of forbidding interlocking directorates is to prevent dangeHMualy 
large ^^p^ations of cs^ital (like chains of banks) and to prevent directocs Iecwi being 
swayedin their management of one institution by their personal interest in aae^iher. 

Neither of these reasons can exist in the case of mutual savings banks. They could 
not become part of a large and possibly dangerous a^egation of capital, because the 
New York State law already forhidg any savings harM trustee to he a trustee in another 
savings hank. It also forbids a majority of the trustees of any savings bank to be direc- 
tors of any one bank or national banking association. It would therefore be inpossi- 
ble to form a chain of savings banks or to make a savings bank a link in a ''chain of 
banks." Moreover, our trustees are forbidden bylaw to have any personal iailemt 
in the savings banks which they control. They can. not become depositors therein 
nor can they receive fees for their services as trustees. If they borrow money from 
the savings bank they cease ipso facto to be trustees. Under these circumstances it 
is hard to see any impropriety in these men acting as trustees and bank directors si- 
m^ultaneously . It is hard to see how , ev en if so disposed , they could abuse their pocition 
to the disadvantage of either institution. 

We concede the evil which this act is trying to remedy . We lund^tand how wmmg 
it is to allow one man, by the money power oestowed by the deppsitors in insu^yy^u- 
lerent financial institutions, to manipulate things so as to increase stiU fi^rthfir his 
power and. perii^aps, to misuse this power to his own personal profit, b^t we,<;aiL«Aet 
"Understand now savings banks could be woriced into any sucn scheme. We a^si^ 
witiiout fear of contradiction that the mutual savings banks of the State ol N^ew iYoik 
not only never have been employed in this manner, but that even the suspicion of 
such a thing has never arisen. 

B. The exclusion of directors in Federal banks from the boards of tcusteea of siuiliaal 
savings banks would work incalculable h&rm to the mutual savings b^Ak syetwn. 

Especially in the smaller cities and villages the boards of trustees of >our wuiual 
javings baiiJcs are laigely composed of directors in the various national' banka^Mbe 
community. This is natural and proper. 

In order that our savii^ banks snould be well managed, it was necessary (tottlie 
trustees charged with their administration should be (1) men of standing in ih»mm- 
mimity, (2) m^i well versed in i^nancial matters with a knowledge of inveeiiiMAts, 
.(^) men of sufficient means to be able to afford to give a portion of their tkae^iM^it 
public and philanthropic cause without any hope of financial return. New, kiaay 
TUial community where will you find men answering these requirements, esocep^ u|M»i 
the boards of directors of the national banks of that community? We can not Ml our 
boards of trustees with physicians and cleij^ymen, for the depositors, no uk&t^how 
tbey may be impressed witii their pure motives and benevolent intention,. will JuMxtty 
trust their business judgment or their financial experience. We can not fill xnir 
boards of trustees with plumbers and carpenters, because they would not jiljPTays 
command the confidence of the depositors. The men of high business stftfidiag, 4tf 
proved integrity, of financial experience, and of reasonable means, in the smaller 
communities especially, have for years been preempted by the national banks. To 
bar them from serving the provident poor as savings bank trustees, is to decree that 
ihe provident poor will not be well served. 

But it may oe uxged that many of these men will give up tbeir directorehJfi&iMi 
Federal institutions rather than resign their places in savings bank beards. WiOi 
they give up their control of the institutions where their moiMy is investodj'Whwe 
theyaM stockholders, where p«i:hfaf)s they may be borrowers, lor the. «^ 0f\<x>n- 
'tJauiBg to serve the saving bai^ where tibbsy have no fiiianciiid lateiiaetjtKad wtae 
they can receive no financial JMne&ts? I .think net; it oouidn'/tbe hmaan iw^tuie. 

The savings bcuik with whidi I sun direetly<;oiaiectod has ltS>tiU8tee8. Oi theaeiO 
are directors in national banks which have come in under the Federal reserve law. In 
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two yeare, if the interlocking directorate bill becomes a law, only three of these men will 
be eligible. If all leave the savings bank the only remaining members of the present 
board wonld be an aged lawyer of over 80 years, a retired merchant of almost the same 
age, and a leather dealer of small means. Where are we to find the 10 new trustees? 
'uiere are four national banks in this city, and each has been diligent to seek out the 
men of standing, ability, and property for ite directors. This means that in this small 
town, 61 men of the hi^est standing are preempted by the national banks, and, if this 
bill is to have the force we fear, will oe prohibited from acting as trustees of our savings 
bank. I can almost say that after these 61 men are barred there will remain no one, 
certainly no 10 men who are fit to be intrusted with the management of a savings bank. 
The deposits in the savings banks of the State of New York amount to upwards of 
$1^700,000,000, and we submit that to turn the custody and investment of this vast sum 
over^ in two years, to men of no banking experience is to commit a crime against the 
people of small means whose industry and providence have enabled them to put this 
money away where they believe it will be safe. 

V. 

1b c<mclusion, the savings banks of New York State submit: 

1. That the bill und^ consideration should be so amended as specifically to exempt 
them ^om its operations. 

2. That if your committee be unwilling to concede this, at this time, that you should 
pmnit us to come to Washington and be heard on this subject. 

iiespectfuUy submitted. 

Chas. a. Millbb, 
Counsel for the Savings Banks Association, 

of the State of New York. 
Utioa, N. Y., February 6, 1914. 

I 

fthe Savings Banks' Assoeiation of Connecticut. Edwin S. Hunt, president; P. Leroy Harwood, 

treasurer; Arthur T. Nettleton, Secretary.] , 

Newtown, Conn., Febfuary 10^ 1914. 
Hon. HfeNKY B. Clayton, 

House of Representatives f Washingtony D. C. 

Dear Sir: I take the liberty to inclose you herewith copy of a resolution adopted 
by the executive committee of the Savings Banks' Association of Connecticut relat- 
i£[g to the bill prohibiting interlocking directoratets. 

Our mutual savings banks in this State, as you know, have no capital stock out- 
staiidiilg, are not operated for profit, the directors or trustees of which can not be 
borrowers or sureties for borrowers, and who serve without compensation. 

May we express the hope you will give this matter of exemption of our banks care- 
ful colifeid^ration and greatly oblige. 
Yours, very respectfully, 

Arthur T. Nettlbton, Secretary. 

RESOLUTION ADOPTED BY THE EXECUTIVE COMMITTEE OF THE SAVINGS BANKS ASSO- 
CIATION OP CONNECTICUT FEBRUARY 4, 1914. 

Whereas the mutual savings banks of Connecticut and the East generally differ from 
all other banking institutions of the country in that they have no capital stock and 
are conducted solely for the benefit of their depositors, to whom sdl the assets and 
jirofits belong; and 

Whereas the directors or trustees of said banks serve without compensation and can 
not under the laws of the State be borrowers from said institutions; and 

Whereas H. R. 11322 relating to interlocking directorates will deprive said banks of 
Connecticut probably at least of a majority of their present directors or trustees, 
owing to the fact that said persons are also directors of nation^ and other banks 
that will become members of the Federal Keserve Association; and 

Whereas the passage of said act will make it very difficult, if not impossible, for sold 
mutual savings banks to secure directors or trustees of the requisite financial expe- 
rience and striding in their respective communities; therefore be it 
Resolved, That in our opinion said H. E. 11322 should be amended so as to exclude 

said mutual savings banks having no capital stock from the operation of said act. 
Attest. 

Arthur T. Nettleton, Secretary. 
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[International Paper Co. Philip T. Dodge, president.] 

SOBboad Street, 
New York, February IS, 1914 
Hon. Hbnrt D. Clayton, 

Chonrman Judiciary Committee/ House of Representatives, 

Washington, D, C. 

Dear Sir: Referrinfi; to the proposed legislation forbidding interlocking directorates 
and forbidding the holding of the shares of one corporation oy another. 1 beg to sub- 
mit for your consideration the fact that many American corporations aoing an inter- 
state and foreign business are compelled to establish and own subordinate companies. 
For example: An American machine-manufacturing company, selling its product 
partly in France, Germany, and Italy, is compelled to mamtam a company m eadi 
<if these countries in order to avoid the taxation on its entire American capital in each 
country, and this without regard to the small volume of sales in such country. Again, 
a company manufacturing paper in the United States from wood is compelled to oper- 
ate partly in Canada and partly in different States of the Union. In various States 
it is necessary to have subordinate companies with special State charters to permit the 
driving of the timber on the rivers toward the mills, which are frequently in other 
States. In each of the Canadian Provinces where wood is cut and prepared for ship- 
ment it is necessarv in order to secure licenses and le^ standing and to prevent 
double taxation to have limiber companies and also driving companies with charters 
to operate on the rivers. These various subordinate companies are organized against- 
the mclination of the parent company and against its best interests and because the 
business can not otherwise be earned on. 

I am the executive of two large American companies having many million dollars 
employed in legitimate business. We are seeking only the prevention of laws whidi 
would interfere with such business. The parent company must hold stock in and 
control foreign operations which are incidental to its main business. It must have 
directors in 3ie various companies which do business with each other and which are 
really legitimate branches of the parent company. Any law preventing this would 
compel tne placing of the subordinate companies in the hands of incompetent men, 
clerks or others, wno would be mere dummies. 
Yours, very truly, 

International Paper Co. 
P. T. Dodge, President, 



(Law odSces QifiDrd, Hobbs & Beard, Hanover Bank Building, 5 Nassau Street, 11 Pine Street. James 
M. Giflford, Charles B. Hobbs, Anson McCook Beard, John D. Fearhake, Alfred P. W. Seaman.] 

New York, February 16, 1914. 
Hon. Henry D. Clayton, 

Chairman Committee on Judiciary of the House of Representatives, 

Capitol, Washington, D. C, 

Bear Sir: In considering the prohibition of interlocking directorates, please bear 
in mind one common practice in this regard, which seems wholly innocuous from 
every point of view, and the prohibition of which would work unnecessary expense 
and hardship upon Intimate ousiness. 

I have reference to the following common case: A manufacturing concern, with a 
large capitalization, selling its goods in the various States of the Union, desires to 
open and maintain sales offices in these different States. If this large corporation 
attempts to qualify itself for the purpose of running such offices, it is met by tax and 
license fees in many States which are practically pronibitive. This corporation, there- 
fore, forms a small subsidiary company of sinular name, using its own assets for ^t 
purpose, and equips this company with such working capital as it may need, and gen- 
eraUy makes its board of directors the same as the parent company. While tnere 
are, therefore, technically two corporations in existence, you will notice that ^e 
smaller company is not an outsider tnat has been bought up or acquired, but is simply 
a part of the same corporation, has no assets or interests outside of those owned by the 
parent company, ana is brought into existence so that it can be (jualified as a sales 
organization in the different States. This certainly is not a combination in restraint 
of trade; and yet a general provision that there shall be no interlocking directorates 
would possibly prohibit this desirable and entirely harmless arrangement. It is 
simply a matter of incorporating the selling organization of any particular businefls, 
so that such selling orgamzation can enter the aifferent States ana do business. 

There can be no good reason for interfering with the creation of associate corpora- 
tions through which industrial concerns, which require large capital in the produc- 
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tion of commoditiee, shall be relieved from dragging the weight of this ca]^ital through 
all the jiuisdictioiis of the Umted States. On me contrary, the sale of goods through 
such smaller corporation should be facilitated. This custom does not constitute a 
subterfuge, nor does it result in any injustice to the various States. There is no neces-i 
sity of seciuing authorization for the large corporation to do business in each of the 
60 States when the selling organization, which needs no credit, as the goods whidi 
it sells are furnished by tne parent company, can quite as efficiently serve this pur- 
pose with a nominal capitalization. 

When you realize that the basis of taxation in some of our States is the authoiized 
capital stock of a company, and that the United States Supreme Court has recently 
decided in the case of Massachusetts that such taxation is not imconstitutional, you 
will realize that the corporation with a large authorized capitalization must do some- 
thing of this sort to find outlets in the diSerent States for the sale of its goods; and 
there is no possible theory upon which these two corporations should be considered 
as a combination; and, on the other hand, there is every good business reason for hav- 
ing the management of these two concerns identical, because their interests are the 
same and the business is an entity. 
Yours, very truly, 

Chas. B. Hobbs. 



[The First National Bank of Augusta. Charles S. Hichbom, president; T. A. Cooper, cashier.] 

Augusta, Me., February !S1, 1914. 
Chairman op the House Judiciary Committee, 

Washington, D. C. 

Dear Sir: I very much hope that in the framing of the bill touching interlocking 
directorates, some provision shall be made to care for the interests of the banks in the 
smaller communities. It is often found very difficult to get the right men to serve on 
a board of directors. In perhaps a majority of cases in the smaller localities, in order 
to have the best men available, it would be necessar v to choose the same men on both 
National and State banks, if botn institutions should there be represented. 

The evils which it is undertaken to correct do not exist to any appreciable extent 
in small communities. I earnestly suggest, therefore, that in the drafting of a bill 
like this some provision shall be made by which it shall not be applicable to cities of ^ 
small size, and that it shall be permissible for a man to be a director in one National 
and one State bank in the same town. 

I hope that you will ^ve it favorable consideration. Indeed, it would seem that 
one might with all propriety be a director in more than one national bank if they were 
not in the same locality. However, I do not urge that with equal force. 

My especial desire is not to have the small banks in the small cities so hampered 
so as not to be able to get the best men and so give the best possible service. 
Very truly, yours, 

C. S. Highborn. 



[The First National Bank. A. E. Carlton, president; Larry Maroney, vice president; J. De Longchamps, 

cashier.] 

Cripple Creek, Colo., February iS, 1914* 

My Dear Sir: Press reports advise of a bill before your committee prohibitinjj 
interlocking directorates. In practice a measure of this character will seriously handi- 
cap the conduct of small banks, particularly those located in adjacent communities. 

In the Cripple Creek mining district, which is practicalljr one camp, we have two 
towns located 6 miles apart. A bank to properly serve this community must have 
an office in each town. The interests of myself and associates cover enterprises spread 
over tibe entire district and of necessity we conduct separate banks in each community. 
A law preventing any of the individuals serving on one board from serving on the 
other would be a great detriment to the safe conduct of the business, particularly as 
men of responsibifity and experience are somewhat limited as to number. 

Public opinion seems to have had a salutary effect upon this situation. Would it 
not be well to allow conditions to remain as at present, with the confidence that the 
situation will not demand statutory enactment? 
Very truly, yours, 

A. E. Carlton. 

To Hon. Henry D. Clayton, 

Chairman Judiciary Committee^ 

House of Representatives, Washington, D. C. 
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[Btaiith & Beckwith, attorneys. Alexander L. Snith, George H. Beckwith, Gustavus Ohlinger, Edward 

G. Kirby.] 

Toledo, Ohio, February 26^ iPl^. 
Hon. Henry D. Clayton, 

Chairman House Judiciary Committee ^ Washington, D. C. 

My Dear Sir: My attention has been called to the interlocking directory bill 
pending before the Judiciarjr Committee. The first section of that bill makes it 
unlawful for any person who is "a director or other officer or employee" of any rail- 
road corporation doing an interstate business to be a director in any bank. I aid the 
general solicitor of the Ann Arbor Railroad Co., one of the weaker lines of railroad 
in the Middle West. It is not in a position t/o etnploy counsel to give their whole time 
to the railroad service, and I am engaged in general practice as well. I am also a 
director in a national bank in Toledo. This connection is an agreeable and profitable 
one for me and I feel sure that neither the bank nor the railroad company would desire 
me to sever my official relations with them. If this law goes into effect, I suj^pose I 
should have to sever my connection either with the railroad company or wiui Uie 
bank. This would impose a special hardship on the weaker lines of railroad who 
are in like case with the Ann Arbor in reference to the employment of counsel. It 
would be a serious hardship on me personally. 

Does not the prohibition of this clause go beyond the requirements of the principle 
which underlies the bill? Surely no one would want to interfere with perfectly 
legitimate and proper business relations. 

Very truly, Alex. T. Smith. 



[The Steams A Foster Co., cotton felt mattresses. Seth C. Foster, president; \Vm. 6. Steams, vice presi- 
dent; Edwin R. Steams, treasurer; Wm. K. Foster, secretary J 

Logeland, Cincinnati, Ohio^ Marah 6, 19J4. 

Mir Dear Lee: Pardon me for again troubling you with my ideas on legislation, 
but I am much interested in what Congress may do in regard to holding companieB. 
A great many of them are, of course, built up on pure "finaneiiig" and for me |)ur- 
p^ of capitalizing whatever may eidst in the good will of the constituent companies. 
.I^ese holding companies, with Uieir enormous capitalization of stocks and bonds, aie 
a fraud on the public, as these stocks and bonds represent no money put into the 
holding companies. All they represent is the t^ m the enterprise, and the pio-^ 
motens get all the profit cmd none of the risk. 

There are, however, a great many companies that seem to me legitimate. Snnll 
gas plants and small electric plants seldom are or can be well managed. They can 
not in the nature of things obtain the services of men of experience. They seldom 
can command the necessary capital to be run economically, and where m<»i with 
capital and experience can combine a number of small weak plants into one large 
company, not only is a waste of capital prevented, but the entire community is 
benefited bjr being better served. And if the public utility commission does its 
duty, there is no reason why a lot of water in the shape of stocks and bonds should 
be roisted on the public. And there is no reason why the promoters should get back 
from the sale of the bonds of the new company all the money they originally put into 
the properties and still retain an enormous amount of stock in the new company — all 
of which represents not one dollar of cash invested by them, but is simon-pure "water." 

Honestly formed and managed > a holding company should prove a great blessiag. 
Some of them are honestly managed ^ but many are not. I can not well explMn my 
ideas on the subject in any better way than to give an example of a company^ tfaa^ 
financing of which I consider a fraud on the investing public and deserving- of the 
greatest censure. 

THE CENTRAL STATES BUSCTRIC CORPORATION. 

The name of this company is a misnomer. It has no plant. It produces no elec-' 
tricity. It does no bui^ness at all. It simply has a charter and .a set of officers (who 
do nothing but hold a few meetings), and it is selling to the dear public — 

5 per cent gold notes W, 000, (M 

7 per cent preferred stock (130,000,000 authorized) 4, 484, MD 

Common stock 5, 381, 700 

Total 15, «I6, 900 
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The security on which these notes and stocks are based is 6,539,600 common stock 
of the Cleveland Electric Illuminating Co. (being about 75 per cent of the capital 
stock of that company) lodged with the Guaranty Trust Co., of New York. 

The history of the formation of the Central States is interesting. 

The Cleveland Electric is one of the most efficient and conservatively managed 
corporations in Ohio or in the country. Its plant is kept at the topnotch of efficiency. 
At the end of every month it charges 10 per cent oi the month's gross earnings to 
depreciation. Its charge for residence lighting is among the lowest of American 
cities. Its charges for power are so low that it is obliged to provide a million to a 
million and a half new capital every year for increase of plant. And in spite of the 
fact that it is assessed for taxation at the full value of all its stocks and bonds, it 
regularly earns 12 per cent on its common stock, and has for the past 10 years. 

Of its 8,804,400 common stock, about 60 or 70 per cent was held by three or four 
wealthy men in Cleveland, who were tired of their contention with .the city authorities. 

One of these men was asked by a New York promoter what he would take for his 
stock. He replied 130, and the promoter accepted it. The other men then said they 
would sell also. You will find their names on the board of directors of the Central 
States Co. The promoter then circularized every stockholder of the company, say- 
ing that he had bought 60 per cent of the stock at 130 and offering to take the shares 
of others at the same price, if tendered within a certain time. This produced a 
veritable panic, and this panic was intensified when one of the most prominent 
investment bankers of New York City, who had always financed the company and 
through whom nearly every stockholder had bought his stock, was induced to send 
out a circular advising all stockholders to accept. 

Although Mr. Williams's plans were known, I do not think there was a single finan- 
cial paper or investment banker or brokerage firm that criticized the scheme, save 
ane. There was one broker who had the courage to openly denounce the scheme as 
illegitimate. Having a list of the stockholders, he immediately circularized them 
all, advising them that they were perfectly secure; that Mr. W.'s overwhelming hold- 
ing of stock could not be used to their disadvantage; that under Ohio laws he could 
not issue bonds in excess of tJie capital stock, and that his hands were tied by the 
public utility commission of Ohio. 

As a result of this very few of the stockholders sold; but it was due to the good 
sense and courage of this one man that all of them were not frightened into selling 
an investment they had held for years and were perfectly satisfied with. 

So much for the effect of this kind of financing on the stockholders of the Cleve- 
land Co. Now, for its effects on the Cleveland Co. itself. 

Nearly every year the company offers its stockholders the right to subscribe from 10 
to 20 per cent of their holdings m new stock at par. The stock itself sells from 135 
to 140. It is a great object to get it at par, but it takes money. If Mr. W. is to take 
his share, he must hence get money. Where is it to come from? 

His 5 per cent notes are nearly gdl sold, if not all sold, so he can not get it from the 
notes. He must fall back on his 130,000,000 preferred stock and sell what he dares to, 
or if he can not, he must bring pressure on his board of directors of the Cleveland Co. 
to declare extra dividends. 

Is it right that a $17,500,000 corporation in Ohio should be under pressure of a New 
York financier to declare large dividends simply to satisfy his needs? 

NoWj look at it from another point of view. I am not unreasonable, I think, in 
supposing that all or the greater part of the 5,381,700 common stock of the Central 
States is serenely resting in the pockets of Mr. Harrison Williams and his numerous 
associates now on the board of the Cleveland Electric. To realize their profits they 
must make their common valuable in some way, so they can sell it, say by declaring 
a dividend on it. 

So the Central States lately declared a small dividend on its common, and not 
long ago I heard that the common was selling at 45. 

(>)ngress may decide whether the public need protection against buying common 
stock ot a company of this kind, but I am looking after the welfare of the Cleveland 
Electric. WTio can say what influence Mr. Williams 's desire or necessity for a dividend 
on Central States common had on the payment of an extra 5 per cent dividend by 
Cleveland Electric in January, making 13 per cent for the 12 months? 

I overlooked another poin t. If Mr. Williams 's needs are not met by extra dividends, 
look at the temptation to consider that 10 per cent of earnings for depreciation is rn^ch 
larger than necessary and to vote to cut it down to 5 per cent; or, if he wants the Central 
States to stop dividends to consider it too small, and to raise it to 15 per cent. 

But we have not yet fathomed the financial ingenuity of these men. They are sell - 
ing their common stock and stand to make a profit of several million. But even if they 
sell sdl their stock, why should they lose control of the company? 

28273— PT 27—14 2 
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Before they sold any common stock, they placed it in. a voting trust until June 11, 
1917, so they could sell their stock without parting with control. 

And who are these gentlemen who have made themselves voting trustees? They 
are Harrison Williams, A. W. Burchard, vice president of the General Electric Co.; 
Edwin M. Bulkley, of Spencer, Trssk & Co. 

What will happen in a few years? They will have sold all their stock and garnered 
itheir hard-eamea milUons. Then some time of panic or financial stress comes. How 
«asy to arrange it so that the Central will be short of money and that dire necessity 
will compel one or two dividends to be dropped. A few shares of stock are put on the 
market by one of these gentlemen and sold at a ridiculously low price (to one of his 
own partners in crime). Then, with a low market price fixed and continued as long 
as necessary — accompanied by discouraging reports of future prospects, the greater 

5 art of the stock can be quietly bought back, and dividends resumed on it after a 
ecent interval. 

As a stockholder in the Cleveland Electric Co., I would like to see its control taken 
out of the hands of a bunco New York watered stock-jgambling company. To think 
that an Ohio corporation with 117,500,000 real money invested in it should be practi- 
cally under the control of three such men, without the investment of $1 of their own 
money; to think that they should be allowed to make a profit of several millions in 
bringing about such a state of affairs; to think that the laws should allow a bunco com- 
pany to Tbe formed in New York and allow it to issue and sell to the public $15,866,500 
of stocks and notes based on nothing but $6,539,600 of the stock of another company 
in Ohio — all this makes me feel it is time for a French Revolution. 

I do not believe such a corporation could have been formed in Ohio. I am inclined 
to believe tiie public utility commission would have had a say in the matter. 

I may be telling you somebody^s secrets, but evervthing I have said is fact and noth- 
ing but fact. Such a very large amount of this stock was held in our office at the time 
these things were going on that I was obliged to keep track of them, and I can prove 
every statement I nave made. 

May I ask you to see that this gets into the hands of the committee cqn^dering the 
bill on holding companies and voting trusts? I ani sorry I had to make it so loi^j but 
^e committee may find it of some use. 

I inclose you a circular of the Central States. It is very cunningly drawn. I would 
call your attention to the last row of figures at the foot of page 3, where Williami^ give* 
the amount apt>licable to depreciation and common dividends, instead of giving th^ 
amount whicn nad actually been deducted for depreciation and the difference which 
was available for dividends. 

I have not the data to writ6 you about the Kentucky Utilities Co., but will dio so 
to-morrow. 

Yours, truly, 

£. R. Stbabkb. 

Mr. A. Lee Thurman, 

Solicitor Department of Commerce^ 

Washington, D. C. 



[Advance Memoranda — Subject to correction.] 

Central States Electric Corporation Ten- Year 5 Per Cent Secured Gold 

Notes. 

Dated June 1, 1912. Due June 1, 1922. Interest payable June 1 and December 1. 
In coupon form $500 and |1,000 each, with privilege of registration as to principaJ. 
Redeemable as to all on any part, or any interest date, on 30 days' notice, at 
101 and accured interest. Convertible at par at any time at the option of the holder 
into 7 per cent cumulative preferred stock of Central States Electric Corporation 
at 105, with adjustment of accrued interest and preferred stock dividend. Author- 
ized, 16,000,000. Outstanding $5,381,500 [including $892,500 about to be issued]. 
Guaranty Trust Co. of New York, trustee. 
The salient features of these notes are set forth in the accompanying advance proof 

of a letter from the president of the corporation, which he summarizes as follows: 

(1) Thes^$5,381,500 notes are secured by over 74 per cent of the entire outstanding 
amount of the Cleveland Electric Illuminating Co. common stock conservatively 
valued at over $8,500,000, or about 158 per cent of par value of notes issued against it. 
Further amounts of notes can only be issued at the rate of $77.3224 par value of notes 
for each $100 par value additional common stock of the Cleveland company deposited, 

(2) It is provided in the agreement securing these notes that at least 60 per cent of 
the total outstanding common stock and more than 50 per cent of tiie total outstand- 
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isg capital stock of the Cleveland company must at all times be deposited wi<^ the 
trustee as security for this note issue. 

(3) These notes are followed by $4,484,800 Central States Electric Corporation 7 
per cent preferred stock and $5,381,700 common stock, which issues it is expected 
will be still further increased with the growth and expansion of Central States Eleo- 
trie Corporation. 

(4) The net income of the Cleveland Electric Illuminating Co. for the year ended 
December 31, 1912, applicable to depreciation changes and conmion-stock dividends 
is reported as $1,079,819, as set forth in the accompanying letter, against a maximum 
charge on the total authorized issue of notes of $300,000. 

(5) The Cleveland Electric Illimiinating Co. has reported uninterrupted annual 
increases in both net and gross earnings since 1894, while the policy of the company 
duridig that period has been to steadily lower the rates chaiged for electric current. 

(6) Regular dividends have been paid upon the preferred stock of the Cleveland 
Electric Illuminating Co. since the organization of the company in 1893. The com- 
mon stock has received uninterrupted dividends at the rate of 8 per cent per annum 
since 1904. 

(7) The franchises under which the Cleveland Electric Illuminating Co. furnishes 
electricity are in the opinion of jcounsel unlimited as to time. The plant is modem 
in all respects, with a total capacity of approximately 135,000 horsepower. All of 
the transmission system is underground. 

(8) The population of Cleveland and its suburbs served by the Cleveland company 
is estimated to be 700,000, and the territory is showing very rapid and substantial 
growth. 

The trust agreement was drawn by; Messrs. Hawkins, Delafield & Longfellow and 
approved by Messrs. Stetson, Jennings, & Russell and Messrs. Masten & Nichols 

SpencbA Tras* <& Co., 

4S Exchange Place, New York. 

(Branch offices: Albany, N. Y., State and James Streets; Boston, Mass., 50 Con- 
gress Street; Chicago, 111., 72 West Adams Street.) 

Central states electric corporation. 

April — , 1918. 
Messrs. Spencer Trask <& Co., 

4S Exchange Place, New York City. 

Gentlemen: Referring to Central States Electee Coloration iO-year 5 per cent 
secured ^old notes, I beg to state that $5,381,500 par-value notes constitute the entire 
outstanding amount ol an authorized issue of $6,000,000, dated June 1, 1912, and 
maturing June 1, 1922, with interest payable semiannually in New York City, at the 
rate of 5 per cent per annum on June 1 aiid December 1. The notes are in coupon 
form of $500 and $1,000 each, with privilege of registering the principal. All or any 

Sart of this issue may be redeemed by l^e company on any interest date on 30 
a5rs' notice at 101 and accrued int^est. At the option of the holder, notes of iMs 
issue may be converted at any time at par into 7 per cent cumulative preferred i^ck 
of Central States Electric Corporation at 105, with adjustment of interest and dividend. 

Security. — This issue of $5,381,500 notes is a direct obligation of Central States 
Electric Corporation (organized under the laws of the State of Virginia) and is secured 
by a trust agreement made with Guaranty Trust Co. of New York, trustee. In addi- 
tion, these $5,381,500 notes are secured by deposit with the trustee of $6,539,600 par- 
value common stock of the Cleveland Electric Illuminating Co., being over 74 per 
cent of the total outstanding amount of said common stock ($8,804,400), conservatively 
valued at over $8,500,000, or about 158 per cent of the principal of these notes. 

The remaining notes of tliis issue can not be brought out except by depositing with 
the trustee additional The Cleveland Electric Illuminating Co. common stock at the 
rate of about $77.3224 par value of notes for each $100 par value of stock. 

It is provided in the agreement securing these notes that at least 60 per cent of the 
total outstanding common stock, and more than 50 per cent of the total outstanding 
capital stock of the Cleveland company, must at all times be deposited with the 
trustee as security for this note issue. 

Capitalization. — The Cleveland Electric Illuminating Co. has outstanding $8,804,400 
common stock and $800,000 preferred stock, of a total authorized issue of $10,000,000. 

The Cleveland company also has outstanding $6,500,000 first mortgage 5 per cent 
bonds due April 1, 1939, which are part of an authorized issue of $30,000,000. The 
Inortgage securing this issue provides that further issues of these bonds shall be lim- 
ited to 80 per cent of the cost of additional equipment or property^ and then only 
wh6n the net earnings of the company for the preceding year equal at least twice the, 
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interest charges for one }ear on the total amount outstanding, including the new 
issue. 

The capital stock of Central States Electric Corporation consists of $4,484,800 par- 
value 7 per cent preferred stock (authorized 130,000,000) and $5,381,700 par-value 
common stock (authorized $10,000,000), which issues it is expected will be further 
increased with the growth and expansion of Central States Electric Corporation. 

Management. — The directors of Central States Electric Corporation are as follows: 

Russel Armstrong, vice president. Federal Utilities (Inc.). 

R. E. Breed, president, American Gas & Electric Co. 

Edwin M. Bulkley, of Spencer Trask & Co., bankers. 

Anson W. Burchard, of the General Electric Co. 

De Forest Candee, president, Federal Utilities (Inc.). 

Geo. A. Galliver, president Central States Electric Corporation and vice president 
RepubUc Railway & Light Co. 

Alfred Gregory, of Hawkins, Delafield & Longfellow, attorneys. 

Parmely W. Herrick, of Herrick, Parmelee & Crawford, Cleveland, Ohio. 

Samtel ScovO, vice president the Cleveland Electric Illuminating Co. 

Robert Lindsay, general manager the Cleveland Electric Illuminating Co. 

William L. McKee, vice presedent Central States Electric Corporation. 

Robert C. Morse, of Jackson <& Curtis, bankers, Boston, Mass. 

James Richardson, of Richardson & Clark, bankers, Providence, R. I. 

J. F. Wessel, consulting engineer. You ngstown, Ohio. 

Harrison Williams, member executive committee in a number of public utility 
companies. 

Property. — The franchises i nder which the Cleveland Electric Illuminating Co. 
fumisnes electricity in Cleveland and surro; nding territory are, in the opinion of 
counsel, unlimited as to time. 

The Cleveland Electric lUi minating Co. has two power stations, the original plant 
on Canal Street and a new plant located on the Lake Shore at the foot of East Seven- 
tieth Street, Cleveland, Ohio. Both of these plants are advantageo; sly located. 
The Canal Street station is equipped with generating and substation apparatus, and 
is advantageoi sly located for si pplying electricity and exhaust steam to the down- 
town business district, for which purpose it is being used at the present time. The 
new Lake Shore plant is equippea with the most modem generating apparatus, and 
is now generating about 90 per cent of the electricity supplied by the company. 
The present electrical apparatus of the company consists of 101,000 kilowatts, or 
approximately 135,000 horsepower. The property owned is si.fficient to permit of 
extensions to the Lake Shore plant to an ultimate capacity exceeding 200,000 horse- 
power. 

The transmission system of the Cleveland Electric Illuminating Co. is all under- 
ground, at 11,000 volts pressure, connecting the generating stations with seven existing 
substations and one in process of construction. The generating and substations are 
all advantageously located and of fireproof constriction throighout. From these 
substations emanate underground and overhead lines for distribution, extending 
over a territory including Cleveland and its suburbs, aggregating in excess of 75 
square miles, with an estimated population of 700,000. In this distribution system 
are all necessary lines, transformers, services, meters, and hoi se connections for about 
47,000 consumers. 

The Cleveland Electric Illuminating Co. is s pplying the Cleveland Electric Rail- 
ways Co. with additional power needed by it, under a 10-year contract recently 
executed. 

Earnings. — The earnings of the Cleveland Electric lUi minating Co. have shown 
uninterrupted annual increases iu both gross and net since 1894. 

The earnings of the company for the past five years are reported to us as follows: 





1912 


1911 


1910 


1909 


1908 


Gross eftm^pgs .. 


$3,192,651 
1,737,528 


12,683,145 
1,470,448 


12,293,732 
1,284,684 


11,865,578 
1,078,655 


11,642,916 
896,614 


Operating expenses and taxes 




Income over operating expenses and 
taxes 


1 
1,455,123 ' 1,212,697 

375,304 { 297,815 


1,009,048' 
271,034 


786,923 
230,540 


744,302 
226,499 


Interest charges, preferred stock, dividends, 
and amortization of bond account 


Applicable to depreciation and com- 
mon-stock dividends 


U, 079, 819 


914,882 


738,014 


556,383 


517,803 





> In addition to the regular charge there was set apart out of this balance a sum of $60,000 as a (Urther 
credit to "unamortiied debt discount," per resolution of board of directors, Jan. 22, 1913. 
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Annual interest requirements on the total authorized issue of $6,000^000 Central 
States Electric Corporation 10-year 5 per cent secured notes, $300,000. 

From the above it will be seen that for the five years gross earnings, but on largely 
increased capital year by year, increased approximately 95 per cent, while the policy 
of the company during that time has been to steadily lower the rates charged for 
electric current. Regular dividends have been paid upon the preferred stock since 
the organization of the company in 1893. The common stock (which now amounts 
to $8,804,400) has received uninterrupted dividends at the rate of 8 per cent per 
annum since 1904. For the last fiscal year the amount available for depreciation 
and common-stock dividends amounted to $1,079,819, as shown in the above state- 
ment, against a maximum charge on the full authorized issue of $6,000,000 par value 
Central States Electric Corporation notes of $300,000. 

Territory. — Cleveland is the largest city in the State of Ohio, the third largest west 
of the AUeghanies, and the sixth m the United States, during the last decade having 

gassed both Baltimore and Pittsburgh. Owing to its advantageous location on Lake 
Irie and the Cuyahoga River, and its proximity to the coal and iron fields of Ohio 
and Pennsylvania and to the iron-producing regions of Lake Superior, Cleveland is 
an important collective %nA distributing point, enjoying a large lake-port traffic and 
the facilities of nine railroads. The city ranks *next to Chicago as the greatest manu- 
facturing center on the Great Lakes. 
Yours, very truly, 

Geo. a. Galliver, President. 

The statements made in this circular are from official sources, or from those which 
we regard as reliable, or are the expression of our belief. 

Spencer, Trask & Co., 

4S Exchange Place, New York, 

Branch offices: Albany, N. Y., State and James Street; Boston, Mass., 50 Congress 
Street; Chicago, 111., 72 West Adams Street. 



MISCELLANEOUS SUGGESTIONS. 

[Bigelow & Wise, caunselors at law. Ernest A. Bigelow, Henry A. Wise.] 

15 William Street, 
New York J November 18 ^ 19 IS, 
Hon. Thomas W. Hard wick, 

House of Representatives, Washington, D. C. 

My Dear Mr. Hard wick: I note by the papers that the Congress of the United 
States is now interested in various proposed amendments to the Sherman antitrust 
law and that various Members of the Senate and House are drafting sundry proposed 
amendments. 

I have had occasion during the past six months to handle two important litigations 
involving what, in my opinion, constituted violations of the Sherman antitrust law, 
but there is some doubt as to whether or not the law applies. Neither of these cases 
has as yet been decided. The facts in both cases indicate a plain violation of the spirit 
of the law, but on technical interpretations of the law it may be held that neither of 
them come witliin its language. 

I am not seeking congressional aid in particular litigation, but do feel that such 
combinations as those involved in the two cases which have come under my particu- 
lar observation should be reached by national legislation. These two combinations 
are the grand opera and vaudeville trusts. They are undoubtedly trusts. In fact, 
there is no more vicious trust in this country than that of the vaudeville combine. 
Vaudeville actors to-day are slaves and must, if they would make a living, wear the 
collar of the vaudeville trust. 

For your information I am sending herewith a copy of an answer filed by me in a 
Suit brought by the Metropolitan Opera Co. and a complaint filed by me against the 
vaudeville trust. These two pleadmgs will give you a very clear ^ idea of the way 
these two concerns operate. I will be obliged if you will put them into the hands of 
some Member of the House or Senate who is particularly interested in the matter 
of amending the antitrust law. 

I trust that you are well. 

With best wishes, sincerely, yours, 

Henry A. Wise. 
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[In the District Court of tbe United States for the Southern District of New York. H. B . Marinelh ( Ltd.) 
plaintiff, against United Booking Offices of America, Central Vaudeville Promotion Co., Benjamin F. 
Keith, A. Paul Keith, Frederick F. I'roctor, Edward F. Albee, John J. Murdock, Morris Meyerfeld, jr., 
and Martin Beck, defendants. Complaint. Bigelow & Wise, attorneys for plaintiff. Borough of 
Manhattan, New York aty.] 

H. B. Maiinelli (Ltd.), the plaintiff above named, complaining of the defendants 
above named, b)r Bigelow & Wise, its attorneys, respectfully shows as follows: 

I. That plaintiff is, and at all times herein mentioned was, a corporation duly 
0]|;anized and existing under and by virtue of the laws of the Kingdom of Great Britain, 
with an office and place of business in the city, State, and southern district of New 
York. 

II. That the defendant. United Booking Offices of America, is and at all times 
hereinafter mentioned was a corporation duly organized and existing under and by 
virtue of the laws of the State oi Maine, with an office and place of business in the 
city, State, and soutliem district of New York; and at all tunes herein mentioned, 
has been now engaged in business, and now may be found within the southern district 
ol New York; it is organized as a business corporation; has an autJtiorized capital 
stock issued and outstanding; tJtie purposes for which it is organized, according to 
its certificate of incorporation, are t4> contract with and engage acts, attractions, 
specialties, amusements, actors, musicians, singers, entertainers, and performers for 
theaters, vaudeville entertainments, and the like; to contract witli theaters, vaudeville 
entertainments, and the proprietors thereof, for the appearance of acts, attractions, 
specialties, amusements, and for the services of actors, musicians, singers, entertainers, 
and performers; at and for stated periods or otherwise; to act as the agent of theaters, 
theatrical and vaudeville proprietors, and amusement enterprises; to do a '* booking" 
business as said term "booking" is understood by theaters, theatrical and vaudeviUe 
proprietors, and amusement enterprises; to manufacture theatrical scenery and 
properties; to lease, build, operate, manage, control, buy, sell, own, deal in theaters 
and other places of amusement and entertainment; to make any contracts necessary 
or convenient for the purposes of said business; to buy, own, hold, lease, sell, and deal 
in any real estate and such personal property as is necessary or incidental to the purpose 
set out; and to do any and all things necessary or incidental in connection witli said 
business to enhance the value of tlie company's property or rights; it has an executive 
management, consisting of a president, secretary, treasurer, and other lesser officers, 
who reside in the city of New York and are employed by it, and, among oilier places, 
exercise their respective functions at said citv of New York. 

III. That the defendant Central Vaudeville Promotion Co. is a corporation duly 
oiganiaed and existing under and by virtue of the laws of the State of New York, with 
an office and place of business in tne city. State, and southern district of New York; 
and at all times herein mentioned, has been and now is engird in businesB, ^d now 
may be found within the southern district of New York; it is organized as a business 
corporation, has an authorized capital stock issued and outstanding; the purposes for 
which it is oiganized, according to its certificate of incori>oration, are to purchase, 
lease, own, or otherwise acquire and to manage theaters, music halls, opera houses, ana 
places of amusement and entertainment; to sell, mortgage, let, or otherwise dispose of 
such theaters and other places of amusement; to provide for the production, represen- 
tation, and performance of operas, sta^e plays, dramas, comedies, burlesque perform- 
ances, vaudeville performances, ballets, pantomimes, moving pictures, and other 
musical and dramaxic performances and entertainments, and to carry on a general 
theatrical business; to act as agent for theaters and other places of amusement and 
entertainment and the owners and persons conducting the same, and to act as agent for 
actors, singers, musicians, performers, and entertainers of every kind; to do a booking 
business as the term "booking" is understood by the proprietors of theaters and tlie 
tiieatrical profession generally; and to maintain and conduct a theatrical employment 
agency; to purchase and otherwise acquire and to sell or otherwise dispose of and deal 
in plays, sketches, copyrights, dramatic, and musical productions, ana rights of every 
kind therein, and licenses and privileges of every sort for the purposes of said business: 
to purchase, manufacture, or otherwise dispose of and deal in theatrical properties and 
scenery, and to maintain and operate theatrical information, press, and art bureaus, 
and to conduct a photograph business; to apply for, register, ootain, purchase, lease, or 
otherwise acquire and hold, own, use, and operate or introduce and sell, assign, or 
otherwise dispose of or grant license in respect of or otherwise turn to account any and 
all trade-marks, trade names, patents, inventions, improvements, and processes used 
in connection with or secured under letters patent of the United States or elsewhere, 
or otherwise; and with a view to working and development of the same, to carry on any 
business, whether manufacturing or otherwise, which this corporation may deem cal- 
culated, directly or indirectly, to effectuate these objects; to acquire by purchase or 
otherwise, and to own, hold, sell, lease, mortgage, or otherwise dispose of all such 
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pipoperty as the purposes of this corporation shall require, or which 199.7 be necessary and 
proper to be used m connection with the business of the corporation, aiid to do and 
perform any and all acts and things not herein speci^cally enumerated, which may be 
necessary to be done or performed in order to properly carry on or conduct the business 
of the corporation, ana to advai^ce the interests thereof; the corporation shall have 
power to acquire by purchase or otherwise the whole or any part of the business, ^ood 
will; property, assets, and contracts of any person, firm, or corporation engaged in a 
business of the same general character as that for which this corporation is organized^ 
if the sapae are, in the judgment of the board of directors, useful to tiiie business of the 
corporation, and may pay therefor in stocks, bonds, notes, debentures, or other obliga- 
tions of the corporation; the corporation may purchase, acquire, hold, sell, assign^ 
transfer, pledge, or otherwise dispose of the shares of the capital stock, bonds, or other 
evidences of indebtedness of any corporation of the State of New York or of any other 
State or elsewhere, and in so purchasing, holding, or otherwise acquiring such stock, 
bonds, or other evidences of indebtedness to issue in exchange, its stock, boi^ds, 
debentures, or other obligations; and the corporation i^iav guarantee the bonds of any 
4omestic corporation engaged in the same general line of buainess. 

IV. On information and belief that the defendants, Benjamin F. Keith, A. Paul 
Keith, John J. Murdock, Fiedeiick F. Pioctor, and Edward F. Albee, are directors 
oi the defendant United Booking Ofiices of America, and said Benjamin F. Keith 
is its president, said A. Paul Keith is its secretaiy, said Frederick F. Proctor 
is its vice president, said John J. Murdo:k is its executive manager, and said EdwarcJ 
F, Albee is its general manager; and said Edward F. Albee is the person duly des-r 
imated by said company upon whom process may be served witni^ the State of 
York, and that said Edward F. Albee has an office and jjlace of business in the bor- 
ough of Manhattan, city and State of New York, which is the place where said cor- 
poration h^s its principal place of business within this State. 

V. On information and belief tjiat said Benjamin P. Keith, A. Paul Keith. 
EJ^ward F. Albee, Frederick F. Proctpr, and John J. Mm dock are citizens ana 
residents of the southern district of New Yoik, and each and all of then^ inay now 
t)e found in said district. 

VI. That the defendants, Morris Meyerfeld, jr., and Martin Beck, are engaged in 
business, have an office and place of business, and may now be found in the city^ 
State, and southern district of New York. 

VII. On information and beUef that the defendants, Morris Meyerfeld, jr., and 
Martin Beck, are stockholders of the defendant Cential Vaudeville Piomotion Co. 
and control its affairs, and said Moiiis Meyeifeld, ii., is its piesident and said Maitin 
Beck is its general manager, and as such geneial manager has an office and place 
of business in the cit^ and southern district of New York, which is the place where 
8^d Central Vaudeville Promotion Co. has its principal place of business. 

VIII. On infoimation and belief that the defendant, Benjamin F. Keith owns or 
controls and operates, and at all times herein mentioned has owned or controlled 
fuad operated, theaters in numerous cities thioughout the United States, and among^ 
such theaters aie the following; B. F. Keith^s Theater, in the city of Boston, in the- 
State of Massachusetts; the Colonial, Alhambra, Bionx, and Union Square theateis^ 
in the borough of Manhattan, city and State of New Yoik; the Orpheum, Bushwick, 
and Gieenpoint theaters, in the borough of Brooklyn, city and otate of New York; 
B. F. Keith's New Theater, in the city of Philadelphia, in the State of Pennsylvania; 
<*he Hippodrome Theater, in the city of Cleveland, in the State of Ohio; B. F. Keith's 
Theater, in the city of Columbus, in the State of Ohio; B. F. Keith's Theater, in the 
city of Toledo, in the State of Ohio; the Columbia Theater, in the city of Cincinnati, 
in the State of Ohio; B. F. Keith's Theater, in the city of Louisville, in the State of 
Kentucky- the Grand Opera House, in the city of Indianapolis, in the State of 
Indiana; the Bijou Theater, in the city of Boston, in the State of Massachusetts; the 
New Theater, in the city of Portland, in the State of Maine: Chase's Theater, in the 
city of Washington, in the District of Columbia; the Grand Theater, in the city of 
Syracuse, in the State of New York; and at all such times he was and now is engaged 
in the business, trade, and commeice, as heieinafter more particularly described, of 
producing and presenting what is known as vaudeville theatrical performances at 
sfdd theaters. ^ 

IX. On information and belief that the defendant Frederick F. Proctor owns or 
controls and operates, and at all times herein mentioned has owned or controlled and 
operated theaters in numerous cities throughout the United States, and among such 
theaters are the following: Proctor's Theater, in the city of Newark, in the State of 
New Jersey; the Fifth Avenue Theater, in the Borough of Manhattan, city and State 
of New York; and at all such times he was and now is engaged in the business, trade^ 
and commerce, as hereinafter more particularly described, of producing and prer 
senting what is known as vaudeville theatrical performances at such theaters. 



1240 TRUST LEGISLATION. 

X. On information and belief that the defendant Edward F. Albee owns or con- 
trols and operates, and at all times herein mentioned has owned or controlled and 
operated theaters in nimierous cities throughout the United States, and among such 
theaters are the following: B. F. Keith's Tneater, in the city of Lowell, in the State 
of Massachusetts; B. F. Keith's Theater, in the city of Providence, in the State of 
Rhode Island; and at all such times he was and now is ensaged in the business, trade, 
and commerce, as hereinafter more particularly describea, of producing and present- 
ing what is known as vaudeville theatrical performances at such theaters. 

XI. On information and belief, the defendants Morris Meyerfeld, jr., and Martin 
Beck own or control and operate, and at all times herein mentioned have owned or 
controlled and operated theaters in numerous cities of the United States, and among 
such theaters are the following: The Orpheum Theater, in the city of San Francisco, 
in the State of California; the Orpheum Theater, in the city of Los Angeles, in the 
State of California; the Orpheimi Theater, in the city of Oakland, in the State of 
California; the Orpheimi Theater, in the city of New Orleans, in the State of Louis- 
iana; the Orpheum Theater, in the city of Kansas City, in the State of Missouri; the 
Orpheum Theater, in the city of Omaha, in the State of Nebraska; the Orpheum 
Theat^-, in the city of Denver, in the State of Colorado; the Orpheum Theater, in 
the city of St. Paul, in the State of Minnesota; the Orpheum Tneater, in the city 
of Minneapolis, in the State of Minnesota; the Orpheum Theater, in the city of Salt 
Lake City, in the State of Utah; the Orpheum Tneater, in the city of Memphis, in 
the State of Tennessee; the Orpheum Theater, in the city of Sioux City, in the State 
of Iowa; and now are, and at all times herein mentioned, have been engaged in the 
business, trade, and commerce as hereinafter more particularly described, of pro- 
ducing and presenting what is known as vaudeville tneatrical performances at such 
theaters. 

XII. That the aforesaid theaters enumerated in Paragraphs VIII, IX, and X hereof, 
together with certain other theaters enumerated in Paia^ph XIII hereof, constitute 
a group, or circuit, of theaters, which are, and at all times herein mentioned were, 
known in the theatrical and vaudeville business and to the theatrical and vaudeville 
trade, and to those engaged therein, as the Keith Circuit of vaudeville theaters, and 
will hereinafter be referred to as the Keith Circuit. 

XIII. That in addition to the theaters enumerated in Paragraphs VIII, IX, and X 
the following theaters are included in the Keith circuit, to wit: Hammerstein's Vic- 
toria Theater and Hammerstein's Paradise Roof Garden, in the Borough of Manhattan, 
city and State of New York; Harry Davis's Grand Opera House, in the city of Pitts- 
burgh, in the State of Pennsylvania; Kenian's Maryland Theater, in the city of 
Baltimore, in the State of Maryland; Shay's Theaters, respectively in the cities of 
Buffalo, in the State of New York, and Toronto, in the Dominion of Canada; the 
Temple Theaters, respectively in the cities of Detroit, in the State of Michigan, and 
Rochester, in the State of New York; S. Z. Poll's Theaters, respectively in the cities 
of Worcester and Springfield, in the State of Massachusetts, Hartford, New Haven, 
Bridgeport, and Waterbury, in the State of Connecticut, and Wilkes-Barre and Scran- 
ton, m the State of Pennsylvania; the Temple Theater, in the city of Hamilton, iq 
the Dominion of Canada; the Orpheum Theater, in the city of Montreal, in the 
Dominion of Canada; the Dominion Theater, in the city of Ottawa, in the Dominion 
of Canada; the Auditorium Theater, in the city of Quebec, in the Dominion of Can- 
ada; Henderson's Music Hall, at Coney Island, in the State of New York; Brighton 
Beach Music Hall and New Brighton Theater, at Brighton Beach, in the city and 
State of New York; Morrison's Music Hall, in the city of Rockaway, in the State of 
New York; the Lynn Theater, at the city of Lynn, in the State of Massachusetts; 
the Colonial Theater, in the city of Dayton, in the State of Ohio; the Shubert Theater, 
in the city of Utica, in the State of New York; and the Orpheum Theaters, in the 
cities of Reading, Allentown, Harrisburg, and Altoona, in the State of Pennsylvania; 
the Colonial and Lyric Theaters, in the city of Richmond, in the State of Virginia; the 
Colonial Theater, in the city of Norfolk, in the State of Virginia; Docksteader's Gar- 
rick Theater, in the city of Wilmington, in the State of Delaware; the Hudson Theater, 
in the city of Union Hill, in the State of New Jersey; the Forsythe Theater, in the 
city of Atlanta, in the State of Georgia; the Colonial Theater, in the city of Erie, in 
the State of Pennsylvania; and the Savoy Theater, in the city of Atlantic City, in the 
State of New Jersey. 

XIV. That the aforesaid theaters enumerated in Parg^japh XI hereof, together 
with certain other theaters enumerated in Paragraph XV hereof, constitute a group 
or circuit of theaters which are, and at all times herein mentioned were, known in 
the theatrical and vaudeville business and to the theatrical and vaudeville trade and 
to those engaged therein as the Orpheum circuit of theaters, and will be hereinafter 
referred to as the Orpheum circuit. 
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XV. That in addition to the theaters enumerated in Paragraph XI of this com- 
plaint, the following theaters are included in the Orpheimi circuit, to wit: The Ma- 
jestic Theater, the Chicago Grand Opera House, the Olympic Theater, and the Hay- 
market Theater, in the city of Chicago, "in the State of Illinois; the Coliunbia Theater, 
in the city of St. Louis, in the State of Missouri; the Majestic Theater, in the city of 
Des Moines, in the State of Iowa; the Majestic Theater, m the city of Milwaukee, in 
the State of Wisconsin; the Orpheum Theater, in the city of Evansville, in the State 
of Indiana; the Orpheum Theater, in the city of Duluth, in the State of Minnesota; 
the Orpheum Theater, in the city of Winnepeg, in the Dominion of Canada; the 
Orpheum Theater, in the city of Ogden, in the State of Utah; the Orpheum Theater, 
in the city of Lincoln, in the State of Nebraska; the Orpheimi Theater, in the city of 
Butte, in the State of Montana; the Orpheum Theaters in the cities of Spokane and 
Seattle, in the State of Washington; the Orpheum Theater, in the city of Portland, 
in the State of Oregon; the Ingersoll Park Tneater, in the city of Des Moines, in the 
State of Iowa; the Forest Park Theater, in the city of St. Louis, in the State of Mis- 
souri; the Fontaine Ferry Park Theater, in the city of Louisville, in the State of 
Kentucky; East End Park Theater, in the city of Memphis, in the State of Tennessee; 
the West End Park Theater, in the city of New Orleans, in the State of Louisiana; 
and the Ramona Park Theater, in the city of Grand Rapids, in the State of Michigan. 

XVI. Vaudeville, as the term is used and understood throughout the United 
States and in the Dominion of Canada, consists of an entertainment, for hire, extending 
over a period of time of from two to three hours during the day or night upon the stage 
of a regularly licensed theater or playhouse, where, in return for one admission fee, 
the spectators are afforded the opportunity of witnessing a number of disassociated, 
short performances by actors, acrobats, musicians, singers, dancers, exhibitors, con- 
jurers, athletes, and other entertainers. 

XVII. The business, trade, and commerce of producing vaudeville, as hereinbefore 
defined, is conducted by three classes of persons, to wit — performers, managers, and 
proprietors; the class of performers embraces actors, acrobats, athletes, musicians, 
singers, jugglers, conjurers, and a great number of other entertainers; the class of 
managers embraces those who are regularly engaged as the personal representatives 
and business managers of those embraced in the first class; and the class of proprietors 
embraces the owners, lessees, and proprietors of theaters and playhouses who are 
engaged in producing and presenting, for hire, vaudeville entertainments; the latter 
class employs those embraced in the first class. A great number of people in the 
United States and in the Dominion of Canada are engaged in said business, trade, and 
commerce, and in the course of every year, tremendous sums of money are expended 
therein; men and women devote years of their lives to acquiring especial talent as 
actors or acrobats or musicians or singers or in developing some talent, the public 
presentation of which is attractive to the theater-going public, and by public ex- 
hibitions of such talents are enabled to and do earn, and are dependent thereon to 
earn a livelihood; those of them most skilled in their respective occupations command 
high salaries and are in popular demand with the theater-going public; in order to 
display their talents they must and do seek employment by the proprietors ownii^ 
and operating high-grade, first-class theaters and playhouses at which high-grade 
vaudeville is produced. For many" years it has been the custom for such performers to 
employ persons to act for them as their personal representatives and business managers; 
such managers have represented, and do represent such performers, and acting for 
them have solicited and do solicit proprietors for contracts of emplo3niient for their 
principals, negotiate the terms and conditions of such contracts, arrange for a r^ular 
itinerary for their principals, attend to preparing and getting out the usual and necessary 
advertising for their principals, attend to the transportation and to numerous det£dls 
incident to and a part of the business of such principals. The proprietors own, lease, 
or control theaters and playhouses, at which and in connection with which they em- 
ploy numerous persons, such as stage hands, property men, carpenters, electricians, 
ushers, ticket sellers, stage managers, conductors, and musicians; they purchase 
and cause to be manufactured and shipped to them at such theaters and playhouses 
large quantities of valuable scenery, furniture, fixtures, and costumes, some of which 
is purchased in a State other than that in which such theaters or playhouse is located, 
and shipped from such State to the State where such theater or playhouse is located; 
these proprietors also purchase and cause to be manufactured for and shipped to 
them great quantities oi advertising matter, such as bill posters and handbills, much 
of which they cause and procure to be transported in interstate and foreign commerce; 
they also cause and procure to be printed and thereafter offer the same for sale, and- 
do sell, tickets of admission to the entertainments which they are engaged in pro- 
ducins, and for which tickets they receive large sums of money; and as a further part 
of their aforesaid business, trade, and commerce said proprietors enter into contracts 



1242 - TBUST LEGISLATIOK. 

with performers wherein and whereby said performers are obligated to appear at said 
propnetors' theatres and perform for them, and wherein and whereby said proprietors 
are obligated to pay such performers for such services; and in many instances such 
contracts are made by said proprietors with such performers in a State other than and 
remote from the State in wnich the proprietors' said theater is located, and in such 
instances, by said contract, said performers are obligated to travel from one State to 
another, and thereafter, and because of such contract, he or she, as the case may be, 
does travel from one State to another as a direct result of the procurement of said 
proprietor as aforesaid. Nearly all proprietors of first-class theaters or show houses in 
the United States and Oanad!a, at which first-class, high grade vaudeville is pro- 
duced, maintain, and for many years have maintained, agents and representatives 
in the city of New York, who are and have been engaged in conducting negotiations 
looking to the employment of persons to perform in vaudeville for said proprietors at 
their theaters and playhouses. The city of New York is the market for such talent; 
performers seeking remunerative employment in vaudeville must arrange their 
itinerary before starting in a season; generally a vaudeville performer can not appear 
for more than one week consecutively in any one city ; they must travel from city to 
city and State to State, and in order to have any success they must arrange beforehand 
for a series of employments in many cities; consequently, New York City has grown 
to be the mart, and all proprietors of high-class theaters go there to hire performers, and 
all high-class performers go there to obtain employment. Out of these conditions has 
grown the necessity for the performers to employ managers, or personal representa- 
tives. The business, trade, and commerce is one of bargain and sale. Generally the 
performers are men and women of talent, but lacking in business ability; they are 
obliged to employ men skilled in barter and sale to represent them and negotiate 
for them; consequently certain persons have been and are engaged in the business 
of acting as managers for performers; these persons have establiatked a regular business 
of representing performers, n^otiating their contracts of employment, stipulating as 
to the terms mereof , and obtaining employment for such penormers on the most ad- 
vantageous terms. Through these means the vaudeville ousiness has grown to be a 
business of vast proportions; large numbers of theaters have been built throughout the 
United States and great numbers of people have engaged in the business; everyone 
engaged therein is constantly engagea either in moving from State to State or from a 
foreign country to the United States, or vice versa, or in causing and procuring some 
other person or persons to so move; there is no other business, trade, and commerce 
in which there is so much of intercourse among the several States oi the United 
States or in which there is so much of intercourse with foreign nations. 

XVIII. That the aforesaid theaters in the aforesaid KeiSi circuit and Orpheum 
circuit constitute and are pactically all of the theaters in the United States and the 
Dominion ofT)anada at which first class vaudeville entertainments are produced. 

XIX. That all persons who perform in vaudeville in the United States and Canada 
aspire to obtain employment by the owners and operators of said theaters in said Keith 
circuit and Orpheum circuit, and no first class performer who is debarred therefrom 
can obtain sufficient employment in vaudeville at any other theaters in the United 
States and the Dominion of Canada at which first class vaudeville entertainments are 
produced from which he or she can earn a livine. 

XX. Plaintiff now is and for many years has oeen engaged in the business, trade, 
and commerce of acting as manager for and personal representative of numerous per- 
sons who are and have been engaged in the business, trade, and commerce of pfenn- 
ing in vaudeville. Plaintiff mamtains four ofiSces and places of business, re^ect- 
ively, in the cities of London, in the Kingdom of Great Britain; Paris, in the Republic 
of France; Berlin, in the Empire of Germany; and New York, in the State of New 
York. At each of these offices it maintains a corps of employees, of whom some are 
engaged in office work and others as theatrical critics and reporters; through this latter 
class, all of whom are trained observers of theatrical performances, plaintiff maintains 
a systematic surveillance over the principal theaters and show houses throughout the 
world at which theatrical and vaudeville performances are produced, and keeps in 
touch with all novel, interesting and attractive vaudeville performances and per- 
formers, and keeps itself informed of the character of exhibitions and performances 
which will appeal to the theater-going public in the different communities throughout 
the world in which vaudeville is produced; plaintiff has laid out and expended large 
sums of money in building up its organization and now has large sums of money in- 
vested in its aforesaid business, trade, and commerce; by the expenditure of large sums 
of money and through the medium of extensive advertising throughout the world 
plaintiff's business has become widely known throughout North and South America, 
Europe, Africa, Asia, and Australia. Being fully advised, by the means aforesaid, of 
the conditions prevailing in the various communities in which vaudeville is pro- 
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duced, plaintiff is enabled to and does, keep the owners and proprietors of theaters 
and play houses advised of the latest attractions and successes in vaudeville, and also 
to keep the performers advised of the most desirable places at which they may present 
their performances; through this comprehensive acquaintance with the vaudeville 
situation plaintiff has been enabled to and does conduct a large business as manager 
and personal representative of vaudeville performers; for many ^ears it has been em- 
ployed by many of the most successful and best known vaudeville performers to act 
as ttieir manager and personal representative; many such performers have, from time 
to time, employed plaintiff and paid it large sums of money for acting as their manager 
and personal representative. Plaintiff's business as such manager and personal rep- 
resentative, among other things, has consisted, and does consist, in contracting with 
such performers to negotiate for them with the proprietors of theaters and playhouses 
for the employment of such performers by said proprietors, to arrange a series of em- 
ployments in various countries and cities, to arrange an itinerary of performances for 
such performers so as to keep them continuously employed and to reduce the amount 
and expense of their traveling to a minimum; to furnish such performers with infor- 
mation as to the most available and satisfactory routes of travel, the most satisfactory 
hotels at which to stop, the customs and manners of the various countries which they 
are to visit, and where they are to travel from one country to another to arrange for 
such performers the necessary papers to be used in their aealings with tiie customs, 
immigration, and other Government ofl&cials. Many of the performers who have em- 
ployed plaintiff's services are actors, performers, jugglers, conjurers, acrobats, and va- 
rious otner kinds of entertainers, who as a part of their performances have to and do 
avail themselves of the use of large quantities of scenery, costumes, fixtures, and appa- 
ratus, animals, birds, and reptiles, which belong to them and which they carry with 
t&em from place to place; in such cases, where plaintiff has been employed as manager 
or personal representative, it in many instances, as a part of its employment, has at- 
tended to the transportation and shipment of such scenery, costumes, fixtures, ap- 
paratus, animals, biids, and reptiles, and in many cases this is and has been a very large 
part of plaintiff's business, trade, and commerce aforesaid. Plaintiff, by means of 
correspondence and cable, and through its agent and representative in the United 
States, negotiates and has negotiated, and effects and has effected contracts with pro- 
prietors of theaters in the United States, wherein and whereby vaudeville performers 
obligate and have obligated themselves to come to the United States and perform in 
vaudeville at theaters and play houses owned or controlled by such propnetors, and 
thereafter, and as a result of such contracts, said performers have and do come to the 
United States from Europe, Asia, Africa, Australia, and South America, and have and 
do perform in vaudeville entertainments produced by such proprietors; and in such 
cases plaintiff, as a part of its duties as manager and personal representative for such 
I)erformer8, has attended and does attend to the consulation and shipment of the para- 

ghemalia of such performers and, upon the arrival of the same in the United States, 
as attended and does attend to the entry, bonding, and other necessary details re- 
lating to and attending on the entry of foreign merchandise at the United States cus- 
tomhouses; and upon the arrival of such performers in the United States plaintiff 
has caused and does cause them to be met by one or more of its representatives, who 
have assisted and do assist said performers in such matters as they may have desired 
or may desire assistance. Most, if not, all of the performers engaged in vaudeville 
have advertising matter consisting of billposters and photographs, which are dis- 
tributed, posted, and circulated in the cities where such performers are to appear, and 
as a part of plaintiff's business as manager and personal representative for such per- 
formers it has attended and does attend to the procuring of such advertising matter 
and to the preparation of the same, and to its shipment from one country to another 
and from one State to another State in the United States, and to its publication and dis- 
tribution in advance of the appearance of such performers. And for the aforesaid 
services plaintiff has been and is paid by such performers. By reason of the excellence 
of the service which plaintiff has rendered and does render to its aforesaid patrons, and 
by reason of its world-wide acquaintance and familiarity with the conditions of the 
vaudeville business, trade, and commerce, and by reason of its courteous and efficient 
treatment of its patrons and the success attained by such patrons through plaintiff's 
services as aforesaid, plaintiff has built up and attained a remunerative business and a 
good will of great value and has earned, and until the wrongful misconduct of these 
defendants, as hereinafter more particularly described, was earning large sums of 
money from its aforesaid business, trade, and commerce. 

Xxl. That for many years plaintiff, as manager and personal representative of 
many of the leading vaudeville performers, negotiated for them contracts of employ- 
ment to perform at all or nearly all of tiie aforesaid theati&rs in the aforesaid Keith 
and Orpneum circuits, and for such services has received large sums of money from 
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Buch performers; and at all timee since the incorporation of defendant United Booking 
Offices of America until the Ist day of August, 1913, plaintiff, as manager and personal 
representative of many of the most prominent vaudeville perform^s, negotiated for 
them contracts of employment to perform in vaudeville at all or nearly all of the afore- 
said theaters in the aforesaid Keith circuit, and such contracts of employment were 
so negotiated through said defendant United Booking Offices of America. 

XXII. That at all times since the incorporation of defendant Central Vaudeville 
Promotion Co. until the Ist day of August, 1913, plaintiff, as manager and personal rep- 
resentative of many of the most prominent vaudeville performers, negotiated for them 
contracts of employment to perform in vaudeville at all or nearly all of the aforesaid 
theaters in the aforesaid Orpneum circuit, and such contracts of employment were so 
negotiated through said defendant Central Vaudeville Promotion Co. 

XXIII. That through plaintiff's organization and because of its efficient services 
as aforesaid, it has until the 1st day of August, 1913, succeeded in bringing and caus- 
ing and procuring to come to the United States of America, and in obtaining employ- 
nient for them to perform in vaudeville at the aforesaid theaters in the aforesaid Keith 
circuit and Orpheum circuits a greater number of first-class and recognized vaudeville 
stars than all the other perspns in the United States engaged in the business, trade, 
and commerce of acting as n^anagers and personal representatives of vaudeville per- 
formers. 

XXIV. The defendant Benjamin F. Keith, as hereinbefore stated, owns oi controls 
and operates a large number of theaters throughout the United States; at all of these 
theaters he is, and at all times herein mentioned has been, engaged in the business, 
trade, and commerce of producing vaudeville entertainments for hire; and in con- 
nection with and as a part of such business, trade, and commeice, he is, and at all 
times herein mentlonea has been, engaged in eniploying a large number of persons, 
to wit: Stage manageis, laborers, carpenters, electricians, conductors, musicians, 
ushers, doorkeepers, and ticket sellers; such persons render services in cormection 
with the perfoxmances of vaudeville at such theaters and are paid by said defendant 
for such services; said defendant also, in connection with and as a part of his said 
business, trade, and commerce, employs agents, who are located in tne city of New 
York, who act for him in employing persons to perform in vaudeville for him in his 
aforesaid theateis, and through such agents said defendant from time to time enters 
into contiacts with performers such as actors, acrobats, athletes, conjurors, jugglers, 
singers, musicians, and vaiious other entertainers, wherein and wheieby said per- 
formers agree to travel from one city in one State to another city in another State of 
the United States and to perform in vaudeville for said defendant at his theater in 
the latter place, and as a result of such contracts, performers do travel and have 
traveled from one State to another State of the United States and have performed 
and do perform in vaudeville for said defendant at his aforesaid theaters, and such 
performers have been and are paid for such services by said defendant; and as a part 
of his aforesaid business said defendant has entered into and does enter into contracts 
with performers wherein and whereby such performers have agreed and do agree to 
come to the United States from a foreign country, and upon ariiving in the United 
States, to perform in vaudeville for said defendant at his aforesaid theaters, and 
wherein and whereby said defendant has agreed and does agree to pay said perfoimers 
for such services, and as a result of such contracts said performers have and do come 
to the United States from foreign countries, to wit: Europe, Asia, and other countries, 
and have performed and do perform in vaudeville for said defendant at his aforesaid 
theaters, and have been and are paid therefor by said defendant. And, in many 
instances, said performers have brought, and do bring with them, from such foreign 
countries to the United States, large quantities of paraphernalia such as scenery, cos- 
tumes, and fixtures, animals, birds, and reptiles, which they have transported and 
caused to be transported to the United States, and from one city in one State to 
another city in another State of the United States, in connection with and as a part 
of their work in performing for said defendant in vaudeville at his aforesaid theaters 
as aforesaid; and so said defendant has been and is engaged in trade and commeice 
among the several States of the United States and with foreign nations within the 
meaning of the act of Congress approved July 2, 1890, and entitled "An act to protect 
trade and commerce against unlawful restraints and monopolies." 

XXV. On information and belief, that in the case of many of the theaters herein- 
before stated to be owned or controlled and operated by the defendant Benjamin F. 
Keith, he does not actually own tlie theater building, but the same is owned or leased 
by a corporation wMch has been organized by said defendant, and said corporation 
owns or leases, and at all times herein mentioned has owned or leased, the theater 
building; but in all such cases said defendant owns, and at all times herein men- 
tioned has owned, a large majority, if not all, of the capital stock of such corporation, 
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and at all times herein mentioned he has absolutely dominated said corporation and 
managed and controlled its theater building to all intents and purposes as if the same 
were actually owned by him; and in all such cases said defendant has regulated and 
controlled every detail of the business of producing vaudeville at such theaters, and 
has caused and procured the employment and discharge of all persons connected 
therewith, and dictated and controlled the character of performances produced at 
such theaters and caused and procured the employment of performers to perform in 
vaudeville at such theaters; many such theaters, so dominated, controlled, and man- 
aged by him are located in States other than the State of New York; and in connec- 
tion with and as a part of his aforesaid domination, management, and control of said 
theaters he has caused and procured, at all times herein mentioned, his agents, serv- 
ants, and employees in the city and State of New York to enter into and conduct 
negotiations with performers looking to the employment of such performers to appear 
and perform for him in vamleville at such theaters; and as a result of such negotia- 
tions, said agents, servants, and employees have caused and procured, and do caiise 
and procure such performers to travel from said city of New York to said theaters in 
States other than the State of New York, and to perform in vaudeville for said defend- 
ant and his aforesaid corporations, and said defendant has caused and procured, and 
does cause and procure, said performers to be paid therefor; and so said defendant has 
been and is engaged in business, trade, and commerce, among the several States of 
the United States, within the meaning of the aforesaid act of Congress. 

XXVI. On information and belief 9iat the defendant Benjamin F. Keith, in con- 
nection with and as a part of the business, trade, and commerce of producing vaudeville 
at the theaters dominated, managed, and controlled by him, as stated in the last pre- 
ceding paragraph, has, at all times herein mentioned, caused and procured his agents, 
servants, and employees located in the city and southern district of New York, to 
enter into and conduct negotiations with vaudeville performers located in Europe, 
looking to and resulting in said vaudeville performers coming to the United States of 
America to perform for hire, in vaudeville performances, at said theaters; and in such 
instances, and there have been many such, that being a regular part of said defend- 
ant's business, trade, and commerce, said performers have so come to the United 
States as a result and because of written agreements between them and said defend- 
ant's agents, servants, and employees aforesaid; and in many such cases said per- 
formers, in compliance with and as a part of their aforesaid agreements have brought 
with them, and caused and procured to be transported from Europe to the United 
States, large quantities of scenery, fixtures, costumes, animals, birds, and reptiles, 
and other paraphernalia; and for their coming to the United States, and bringing and 
causing to be brought such paraphernalia as aforesaid, and for performing in vaude- 
ville at such theaters, said aefendant has, at all times herein mentioned, caused and 
procured said vaudeville performers to be paid; and so said defendant is, and at all 
times herein mentioned has been, engaged in business, trade, and commerce with 
foreign nations within the meaning of the aforesaid act of Congress. 

XXVII. The defendant Frederick F. Proctor, as hereinbefore stated, owns or con- 
trols and operates a laree number of theaters throughout the United States; at all of 
these theaters he is, and at all times herein mentioned has been, engaged in the busi- 
ness, trade, and commerce of producing vaudeville entertainments for hire; and in 
connection with and as a part of such business, trade, and commerce, he is, and at all 
times herein mentioned has been, engaged in doing substantially all of the things 
alleged in Paragraphs XXIV, XXV, XXVI hereof, to have been and to be done by 
the defendant Benjamin F. Keith, and to which reference is hereby made as if the 
same was here repeated as to the defendant Proctor. 

XXVIII. The defendant Edward F. Albee, as hereinbefore stated, owns or controls 
and operates a large number of theaters throughout the United States; at all of these 
theaters he is, and at all times herein mentioned has been, engaged in the business, 
trade, and commerce of producing vaudeville entertainments for hire; and in connec- 
tion with and as a part of such a business, trade, and commerce, he is, and at all times 
heretu mentioned nsus been, engaged in doing substantially all of the things alleged 
in Paragraphs XXIV, XXV, and XXVI hereof, to have been and to be done by the 
defendant Benjamin F. Keith, and to which reference is hereby made as if the same 
was here repeated as to the defendant Albee. 

XXIX. The defendants Morris Meyerfeld, jr., and Martin Beck, as hereinbefore 
stated, own or control and operate a large number of theaters throughout the United 
States; at all of these theaters they are, and at all times herein mentioned have been, 
engaged in the business, trade, and commerce of producini^ vaudeville entertainments 
for hire; and in connection with and as a part of such business, trade, and commerce, 
they are, and at all times herein mentioned have been, engaged in doing substantially 
all of the things alleged in Paragraphs XXIV, XXV, and XXVI hereof, to have been 
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and to be done by the defendant Benjamin F. Keith, and to which reference is hereby 
made as if the same was here repeated as to the defendants Meyerfeld and Beck. 

XXX. On information and belief that the entire capital stock of the defendant 
United Booking Offices of America is, and at all times nerein mentioned has been, 
owned by the defendants Benjamin F. Keith, Frederick F. Proctor, and Bdward F. 
Albee; that said defendants caused and procured said company to be incorporated, 
«nd at all times since its incorporation have dominated and controlled and now dom- 
inate and control its entire business, trade, and commerce. 

XXXI. On information and belief that the entire capital stock of the defendant 
Central Vaudeville Promotion Co. is, and at all times nerein mentioned has been, 
owned by the defendants Morris Meyerfeld, jr., and Martin Beck; that said defendants 
caused and procured said company to be incorporated, and at all times since its incor- 
poration have dominated and controlled and now dominate and control its entire busi- 
ness, trade, and commerce. 

XXXII. That the business, trade, and commerce in which the defendant United 
Booking Offices of America is, and at all times since its incorporation has been, en^nged 
consists in employing vaudeville performers to peHorm in vaudeville for the d^end- 
«nts Benjamin F. Keith, Frederick F. Proctor, and Edward F. Albee, at the theaters 
owned or OHitrolled and operated b}r them, respectively, as hereinbefore stated; it is 
the agent for said defendants in the city and southern district of New York, and at all 
times herein mentioned, as such a^nt, it has been eng[aged in entering into and con- 
ducting negotiations with vaudeviUe performers, looking to and resulting in the em- 
ployment of such performers to perform in vaudeville for said defendants at th^ 
respective theaters aforesaid; and as such agent for said defendants, from time to time, 
and as a regular part of its business, trade, and commerce, it has entered into and con- 
ducted negotiations with various and sundry persons who have been and are acting as 
managers and personid representatives of vaudeville performers; and among such 
managers and personid representatives of such vaudeville performers with whom said 
defendant has neretofore entered into and conducted such negotiations has been thiB 

f plaintiff; that as a regular part <^ its business, trade, and commerce, until about the 
st of August, 1913, said defendant dealt with this plaintiff and throi^h this plaintijS 
arranged ror and procured contracts for the emplovment of various and sundry vaude- 
ville i>erformer8 lor whom plaintiff was acting m the capacity of manager and personal 
representative as aforesaid, and in and by sudi contracts so procured said defendant as 
agent, as aforesaid, employed and ag^reed to employ said vaudeville performer^ to 
perform in vaudeville for said defendants Keith, ProctcH*, and Albee, respectively, 
at their aforesaid theaters throughout the United States. And in conducting the 
aforesaid negotiations looking to and resulting in the employment of said perf(»tnerB 
as aforesaid, and as a part of its business, tr»ie, and commerce, said defendant has 
caused and procured said perfi^rmers to agree to travel from one State to another State 
in the United States and to periorm in vaudeville in such latter State; and as a result 
of such agreements said penormers have traveled and do travel from one State to 
another State in the United Statesj and in such negotiations, and as a part of its said 
business, trade, and commerce, said defendant has caused and procured performers 
to agree to travel from a f<»:eign country to the United States and to perform in vaude- 
ville in the United States, and as a result of such agreements, said performers have 
traveled from foreign countries, to wit, Germany, France, England, Australia, and 
other countries to the United States and have, after such travel, performed in vaude- 
ville in the United States; and in such negotiations, and as a part of its said business, 
trade, and commerce^ said defendant has caused and procured performers to agree 
to travel from the United States to and to perform in the vaudeville in the D<Hninion 
of Canada, and as a result of such agreements said performers have traveled from the 
United States to and after such travel have performed in vaudeville in the Dominion 
of Canada; and so said defendant has been and is engaged in trade and commerce 
amoni; the several States of the United States and wim foreign nations, within the 
meanmg of the aforesaid act of Congress; and a further part of the business, trade, and 
commerce in which said defendant is, and, at all times herein mentioned, has been 
engaged consists in employing vaudeville performers to perform in vaudeville for 
the owners of the theaters hereinbefore enumerated as being in the Keith Circuit 
other than those owned or controlled and operated by the defendants Benjamin F. 
Keith, Frederick F. Proctor, and Edward F. Albee; it is the agent of the owners and 
proprietors of such theaters and has done for them, and is doing for them, services in 
all respects similar to what it is doing jmd has done for said defendants Keith, Proc- 
tor, and Albee as hereinbefore described in paragraphs XXIV, XXV, and XXVI 
hereof. 

XXXIII. That tlie business, trade, and commerce in which the defendant, Central 
Vaudeville Promotion Co., is, and at all times since its incorporation has been, engaged 
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consists in employing vaudeville performers to perform in vaudeville ior the defend- 
ants, Morris Meyerfeld, jr., and Martin Beck, at the theaters owned or controlled and 
operated by them respectively, as hereinbefore stated; it is the agent for said defend- 
ants in the city and southern district of New York, and at all times herein mentioned 
as such agent it has been engaged in entering into and conducting negotiations with 
vaudeville, performers, looking to and resulting in the employment of such performers 
to perform m vaudeville for said defendants at their respective tlieaters aforesaid; 
and as such agent for said defendants from time to time and as a regular part of its 
business, trade, and commerce it has entered into and conducted negotiations with 
various and sundry persons who have been and are acting as managers and personal 
representatives of vaudeville performers; and among such managers and personal 
representatives of such vaudeville performers with whom said defendant has hereto- 
fore entered into and conducted such negotiations has been this plaintiff; that as a 
re^lar part of its business, trade, and commerce until about the Ist of August, 1913, 
said defendant dealt with this plaintiff and through this plaintiff arranged for and 
procured conli-acts for the employment of various and sundry vaudeville performers 
for whom plaintiff was acting in the capacity of manager and personal representative 
as aforesaid, and in and by such conta^tcts so procured said defendant, as a^ent as 
aforesaid, employed and agreed to employ said vaudeville performers to perform in 
vaudeville for sAid defendants, Morris Meyerfeld, jr., and Martin Beck, respectively, 
at their aforesaid theaters throughout the United States. And in conducting the 
aforesaid negotiations looking to and resulting in the employment of said perfcumers, 
as aforesaid, and as a part of its business, trade, and commerce, said defendant has 
caused and procured said performers to agree to travel from one State to another 
State in the United States and to perform in vaudeville in such latter State; 
and as a result of such agreements said performers have traveled and do travel 
from one State to another State in the United States; and in such negotiations and 
as a part of its said business, trade, and commerce said defendant has caused and pro- 
cured performers to agree to travel from a foreign country to the United States and 
to perform in vaudevule in the United States, and as a result of such agreements said 
performers have traveled from foreign countries, to wit: Germany, France, England, 
Australia, and other countries to the United States, and have, after such travel, per- 
formed in vaudeville in the United States; and in such negotiations and as a part of 
its said business, trade, and commerce said defendant has caused and procured per- 
formers to agree to travel from the United States to and to perform in vaudeville in 
the Dominion of Canada, and as a result of such agreements said performers have 
traveled from the United States to, and after such travel have performed in vaude- 
ville in the Dominion of ^Canada; and so said defendant has been and is engaged 
in trade and commerce among the several States of the United States and with foreign 
nations within the meaning of the aforesaid act of Congress; and a further part of 
the business, trade, and commerce in which said defendant is and at all times nerein 
mentioned has been engaged consists in employing vaudeville performers to perform 
in vaudeville for the owners of the theaters hereinoefore enumerated as being in the 
Orpheum Circuit other than those owned or controlled and operated by the defend- 
ants, Morris Meyerfeld, jr., and Martin Beck; it is the agent of the owners and pro- 
prietors of such theaters and has done for them and is doing for them services in all 
respects similar to what it is doin^ and has done for said defendants, Myerfeld, jr., and 
Beck, as hereinbefore described m Paragraph XXIX hereof. 

XXXIV. That on or about the 1st day of August, 1913, at the city^ county. State, 
and southern district of New York, the defendants United Booking Omces of America, 
Central Vaudeville Promotion Co., Benjamin F. Keith, Frederick F. Proctor, Edward 
F. Albee,-A. Paul Keith, John J. Murdock, Morris Meyerfeld, jr., and Martin Beck, 
hereinaiter called ^ defendants,'' entered into an unlawful combination and con- 
spiracy to wrongfully and unduly restrain the aforesaid interstate and foreign busi^ 
ness, trade, and commerce, so tnen and since then carried on and conducted by 
said defendants United Booking Offices of America, Central Vaudeville Promotion 
Co., Benjamin F. Keith, Frederick F. Proctor, Edward F. Albee, Morris Meyerfeld, 
jr., and Martin Beck, at their aforesaid theaters in the Keith Circuit and the Orpheum 
Circuit as aforesaid, and also to wrongfully and unduly restrain the aforesaid inter- 
state and foreign business, trade, and commerce, so then and since then carried on 
and conducted by the aforesaid owners and proprietors of the aforesaid theaters in 
said Keith Circuit and Orpheum Cucuit other than those owned, managed, and 
controlled as aforesaid by said defendants Benjamin F. Keith, Frederick F. Proctor, 
Edward F. Albee, Morris Meyerfeld, jr., and Martin Beck; and from said 1st day of 
August, 1913, and continuously, and at all times from said date until and on the 
day of the filing of this complaint, all of said defendants were and now are knowingly 
and willfully engaged in said unlawful combination and conspiracy and in the further- 
ance of its unlawful object and purpose aforesaid, and so, at all such times were con- 
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tinuously and now are engaged in an unlawful and corrupt combination and con- 
spiracy in restraint of said business, trade, and commerce, to the great and irrepar- 
aole injury and detriment of this plaintiff, and said unlawful combination and con- 
spiracy was to be and is being accomplished by said defendants in the manner and 
by the means following, to wit: 

(A) By said defendants Benjamin F. Keith, Frederick F. Proctor, and Edwsuxi F. 
Albee agreeing together not to employ any person to perform for them in vaudeville 
at their respective theaters, ownea, controlled, and operated by them as aforesaid, 
except through the agency of the defendant United Booking Offices of America; 
and m and by said defendants adhering to and carrying out such agreement. 

(B) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. 
Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America 
agreeing together that said United Booking Offices of America should not act as agent 
for the owner, or proprietor of any of the aforesaid theaters in the aforesaid Keith 
Circuit where such owner or proprietor employed any person to perform in vaudeville 
at such theater through any agency other than the defendant United Booking Offices 
of America; and in and by said defendants adhering to and carrying out such agree- 
ment. 

(C) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. 
Albee, A. Paul Keith, John J. Miu*dock, and United Booking Offices of America 
agreeing together to cause, procure, and compel all owners and proprietors of all the 
aforesaid theaters in the Keith circuit aforesaid to promise and agree with said defend- 
ants not to employ any person to perform in vaudeville at their respective theaters 
aforesaid, except througn the agency of the defendant United Booking Offices of 
America; and in and by said defendants adhering to and carrying out such agreement. 

(D) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. 
Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America 
agreeing together that said United Booking Offices of America should not employ 
any person to perform in vaudeville at any of the aforesaid theateis in the 
£eith circuit aforesaid if such person shall have performed in vaudeville in any 
theater in the United States or the Dominion of Canada other than the aforesaid 
theaters in the Keith circuit and the Orpheum circuit; and in and by said defend- 
ants adhering to and carrying out such agreement. 

(E) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. 
Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America 
agreeing together that said United Booking Offices of America should blacklist any 
person who should perform in vaudeville at any theater in the United States or the 
Dominion of Canada other than the aforesaid theaters in the Keith circuit and Or- 
pheum circuit; and that such person having been so blacklisted should be debarred 
from thereafter performing at any of the aforesaid theaters in said Keith circuit and 
Orpheum circuit, and that the owners and proprietors of all theaters in said circuits 
diould be notified of such blacklisting and forbidden to thereafter emi)loy such per- 
formers under pain of being themselves blacklisted ; and in and by said defendants 
adhering to ana carrying out such a^eement. 

(F) By said defendants Benjamm F. Keith, Frederick F. Proctor, Edward F. 
Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America 
agreeing together that said United Booking Offices of America should not act as agent 
for the owner or proprietor of any theater in the aforesaid Keith circuit who should 
employ any person to perform in vaudeville for him or them after such person should 
have been blacklisted as aforesaid; and in and by said defendants adhering to and 
carrying out such agreement. 

(G) By said defendants Benjamin F. Keith, Frederick F. Proctor, and Edward F. 
Aloee agreeing together not to employ any person to perform for them in vaudeville 
at any of their respective theaters aforesaid when such person should be represented 
by or have in his or her employ as manager or personal representative any person who 
shall have obtained employment for any person to perform in vaudeville in any 
theater in the United States or in the Dominion of Canada other than the aforesaid 
theaters in the Keith circuit and Orpheum circuit aforesaid; and in and by said 
defendants adhering to and carrying out said agreement. 

(H) By said defendants Benjamin F. Keith, Frederick F. Proctor, Edward F. Albee, 
A. Paul Keith, John J. Murdock, and United Booking Offices of America agreeing 
together that said United Booking Offices of America ^ould not act as agent for the 
owner or proprietor of any of the aforesaid theaters in the Keith circuit aforesaid, where 
such owner or proprietor should have employed any person to perform in vaudeville 
at his or their tneater when such person so employed was represented by or had in his 
or her employ as manager or personal representative any person who should have 
obtained employment in vaudeville for any performer at any theater in the United 
States or the Dominion of Canada other than the aforesaid theaters in the Keith cirouit 
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and the Orpheum circuit aforesaid; and in and by said defendants adhering to and 
carrying out said agreement. 

(I) Bv said defendants Beniamin F. Keith, Frederick F. Proctor, Edward F. Albee, 
A. raul Keith, John J. Muraock, and United Booking Offices of America agreeing 
together that said United Booking Offices of America should blacklist any person act- 
ing as manager or personal representative of vaudeville performers where such person 
should, as such manager or personal representative, obtam employment for any person 
to perform in vaudeville in any theater other than the aforesaid theaters in the Keith 
circuit and Orpheum circuit aforesaid, and that such person, having been so black 
listed, should be debarred from thereafter negotiating with said United Booking Offices 
of America for the employment of any person to perform in vaudeville at the aforeisdd 
theaters in said Keith circuit, and that the owners and proprietors of all theaters in 
said circuits should be notified of such black listing and forbidden tliereafter to employ 
any performer who employed or was represented bv any such manager or personal rep- 
resentative so black listed, under pain of being themselves black listed; and in and 
by said defendants adhering to and carrying out said agreement. 

(J) By said defendants Benjamin F. Keith, Frederick F. Proctor. Edward F. Albee, 
A. Paul Keith, John J. Murdock, and United Booking Offices oi America agreeing 
together that said United Booking Offices of America should not act as agent for ^e 
owner or proprietor of any theater in the aforesaid Keith circuit who ^ould employ 
any person to perform for him or them in vaudeville, when such person so employed 
was, at the time of such employment, represented by any manager or personal repre- 
sentative who should have been black listed as aforesaid; and in and by said defend^ 
ants agreeing together to blacklist any performer who should employ any person as 
manager or personal representative who should have been blacklisted as aforesaid; 
and in and by adhering to and carryingout such agreements. 

(K) By said defendants Benjamin F. ICeith, Frederick F. Proctor, Edward F. Albee, 
A. Paul Keith, John J. Murdock, and United Booking Offices of America agreeing 
together that said United Booking Offices of America should notify all owners and pro- 

Enetors of the aforesaid theaters in the Keith circuit aforesaid of all performers black 
Bted as aforesaid, and that any owner or proprietor employing such olack listed per- 
former to perform for him or them in his or their theater would not thereafter be able 
to employ any performers through the agency of said United Booking Offices of 
America, and by said defendants agreeing tnat said United Booking Offices of America 
should blacklist any owner or proprietor of any theater who should employ any per- 
former black listed as aforesaid ; and in and by said defendants adhering to and carry- 
ing out such agreement. 

(L) By said defendants, Benjamin F. Keith, Frederick F. Proctor, Edward F. 
Albee, A. Paul Keith, John J. Murdock, and United Booking Offices of America, 
agreeing together that the defendant United Booking Offices of America should notify 
the defendant Central Vaudeville Promotion Co. of any and all performers, managers, 
personal representatives, owners, and proprietors who should be blacklisted as afore- 
said; and in and by said defendants adhering to and carrying out said agreement. 

(M) By said defendants, Morris Meyerfeld, jr., and Martin Beck, agreeing together 
not to employ any person to perform for them in vaudeville at their respective theaters 
owned, controlled, and operated by them as aforesaid, except through the agency of the 
defendant Central Vaudeville Promotion Co. ; and in and by said defendants adhering 
to and carrying out such agreement. 

(N) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co. , agreeing together that said Central Vaudeville Promotion Co. should not 
act as agent for the owner or proprietor of any of the aforesaid theaters in the aforesaid 
Orpheum Circuit, where such owner, or proprietor employed any person to perform in 
vaudeville at such theater through any agency other tnan the defendant, Central 
Vaudeville Promotion Co. ; and in and by said defendants adhering to an'd carrying 
out such agreement. 

(O) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co., agreeing together to cause, procure, and compel the owners and pro- 
prietors of all the aforesaid theaters in the Orpheum Circuit aforesaid to promise and 
agree with said defendants not to employ any person to perform in vaudeville at their 
respective theaters aforesaid except through the agency of the defendant Central 
Vaudeville Promotion Co.; and in and by said defendants adhering to and carrying 
out such agreement. 

(P) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co. , agreeing together that said Central Vaudeville Promotion Co. should not 
employ any person to perform in vaudeville at any of the aforesaid theaters in the 
Orpheum Circuit aforesaid, if such person should have performed in vaudeville in any 
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theater in the United States or the Dominion of Canada, other than the alofeaaid 
theaters in the Keith Circuit and Orpheum Circuit aforesaid; and in and by said 
defendants adhering to and carrying out such agreement. 

• (Q) By said defendants, Morris Meyerfeld, Martin Beck, and Central Vaudeville 
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should 
blacklist any person who dbould perform in vaudeville at any theater in the United 
^tes or the Dominion of Canada other than the aforesaid theaters in the Keith Circuit 
%tid Orpheum Circuit, and that such person, having been so blacklisted, should be 
(jiebarred from thereafter performing at any of the aforesaid tlieaters in said Keith 
Circuit and Orpheum ("ircuit, and that the owners and proprietors of all of the tiieaters 
in said circuits should be notified of such blacklisting and forbidden to thereafter 
einploy such performers under pain of being themselves blacklisted; and in and by 
said defendants adhering to and carrying out such agreement. 

(R) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaude- 
ville Promotion Co., agreeing together that said Central Vaudeville Promotion Co. 
should not act as agent for the owner or proprietor of any theater in the Orpheum 
Circuit who should employ any person to perform in vaudeville for him or them after 
such performer should nave been blacklisted as aforesaid; and in and by said defend- 
ailts adhering to and carrying out such agreement. 

(S) By said defendants Morris Meverfeld, jr., and Martin Beck agreeing together 
nbt to employ any person to perform for them in vaudeville at any of their respective 
theaters aforesaid, when such person e^ould be represented by or have in his or her 
etnploy as manager or personal representative any person who should have obtained 
employment for any person to perform in vaudeville in any theater in the United 
States or in the Dominion of Canada, other than the aforesaid theaters in the Keith 
Circuit and Orpheum Circuit aforesaid; and in and by said defendants adhering to and 
carrying out said agreement. 

(T) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should 
not act as a^ent for the owner or proprietor of any of the aforesaid theaters in the 
Orpheum Circuit aforesaid, where such owner or proprietor should have employed 
any person to perform in vaudeville at his or their theater, when such person so em- 
ployed was represented by or had in his or her employ as mani^er or personal repre- 
sentative any person who should have obtained employment in vaudeville for any 
performer at any theater in the United States or the Dominion of Canada other than 
the aforesaid theaters in the Keith Circuit and the Orpheum Circuit aforesaid, and in 
and by said defendants adhering te and carrying out said agreement. 

(U) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should 
blacklist any person acting as manager or personal representative of vaudeville per- 
formers where such persons should, as such manager or personal representative obtain 
employment for any person to perform in vaudeville in any theater other than the 
aforesaid theaters in tne Orpheum Circuit and Keith Circuit aforesaid; and that such 
person, having been so blacklisted, should be debarred from thereafter negotiating 
with said Central Vaudeville Promotion Co. for the employment of any person to 
perform in vaudeville at the aforesaid theaters in said Orpheum Circuit, and that the 
owners and proprietors of all theaters in said circuits should be notified of such black- 
listing and forbidden thereafter to employ any performer who employed or was repre- 
sented by any such manager or personal representative so blacklisted, under pain of 
being themselves blacklisted ana in and by said defendants adhering to and carrying 
out said agreement. 

(V) By said defendants Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co., agreeing together that said Central Vaudeville Promotion Co. should 
not act as agent K>r the owner or proprietor of any theater in the aforesaid Orpheum 
Circuit who should employ any person to perform for him or them in vaudeville, when 
such person so employed was at the time of such employment represented by any 
manager or personal representative who should have been blackhsted as aforesaid: 
and in and by said defendants agreeing together to blacklist any performer who shoula 
einploy any person as manager or personal representative who should have been black- 
listed as aforesaid; and in and by adhering to and earring out such agreement. 

(W) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co. , agreeing tc^ther that the defendant, Central Vaudeville Promotion Co. 
should notify all owners and proprietors of the aforesaid theaters in the Orpheum 
Circuit aforesaid of all such penormers blacklisted as aforesaid, and that any owner or 
proprietor employing such blacklisted performer to perform for him or them in his or 
tkeix theater would not thereafter be able to employ any performers through the agency, 
of said Central Vaudeville Promotion Co. , and by said defendants agreeing that said 
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Gentfal Vaudeville Promotion Co. should blacklist any owner or proprietor of any 
theater who should employ any performer blacklisted as aforesaid; and in and by 
said defendants adhering to and carrying out said agreement. 

(X) By said defendants, Morris Meyerfeld, jr., Martin Beck, and Central Vaudeville 
Promotion Co., agreeing together that the defendants, Central Vaudeville Promotion 
Co., should notify the defendant. United Booking Offices of America, of any and all 
performers, managers^ personal representatives, owners, or proprietors, who should be 
olacldisted as aforesaid; and in and by said defendants adnering to and carrying out 
said agreement. 

(Y) By the defendants, Benjamin F. Keith, Frederick F. Proctor, Edward F. Albee, 
A. Paul Keith, John J. Murdock, and United Booking Offices of America, Morris 
Meyerfeld, jr., Martin Beck, and Central Vaudeville Promotion Co., agreeing together 
that the Central Vaudeville Promotion Co., as agent for the aforesaid theaters in the 
Orpheum Circuit aforesaid should not employ any person to perform in vaudeville in any 
of the theaters in said circuit when such person should be blacklisted by the defendant. 
United Booking Offices of America, as aforesaid, and that the defendant. United 
Booking Offices of America, as agent for the aforesaid theaters in the Keith Circuit as 
aforesaid, should not employ any person to perform in vaudeville in any of the theaters 
in said circuit when such person should be blacklisted by the defendant Central 
Vaudeville Promotion Co., as aforesaid. 

XXXV. That on or about the Ist day of August, 1913, the defendants, Benjamin F. 
Keith, Frederick F. Proctor, Edward F. Albee, A. Paul Keith, and John J. Murdock, 
uidawfully designing and wickedly contriving to injure plaintiff in its business, trade, 
and commerce aforesaid, and unlawfully, designing, and wickedly contriving to 
destroy said plaintiff's business, trade, and commerce, and to drive plaintiff out of said 
business, trade, and commerce, and in furtherance of and pursuant to the aforesaid 
unlawful combination and conspiracy, caused and procured the defendant. United 
Booking Offices of America, to blacklist plaintiff and to announce to all the aforesaid 
theaters in the Keith Circuit and Orpheum Circuit aforesaid, that thereafter said 
United Booking Offices of America would not act as agent for any performer and would 
not obtain employment for any such performer to perform in vaudeville in any of the 
aforesaid theaters in the Keith Circuit who should thereafter employ this plaintiff as 
their manager or personal representative. 

XXXVI. That on or about the 1st day of August, 1913, the defendants Morris 
Meyerfeld, jr., and Martin Beck, unlawfully designing and wickedly contriving; to 
injure plaintiff in his business, trade, and commerce aforesaid, and unlawfully design- 
ing and wickedly contriving to destroy said plaintiff's business, trade and commerce 
and to drive plaintiff out of said business, trade, and commeice, and in furtherance 
of and pursuant to the aforesaid unlawful combination and conspiracy, caused and 
procured the defendant Central Vaudeville Promotion Co. to blacklist plaintiff and 
to announce to all the aforesaid theaters in the Oipheum circuit and Keith circuit 
aforesaid that thereafter said Central Vaudeville Promotion Co. would not act as 
agent for any performer and would not obtain employment to perform in vaudeville 
in any of the aforesaid theaters in the Orpheum circuit for any such performer who 
should tiiereafter employ this plaintiff as his manager or personal representative. 

XXXVII. That on tJie 2d day of August, 1913, the defendants, unlawfully design- 
ing and wickedly contriving to injure plaintiff in its business, trade, and commerce, 
and unlawfully designing and wickedly contriving to destroy plaintiff 's said busi- 
ness, tarade, and commerce and to drive plaintiff out of said business, tiade, and com- 
merce, and in furtherance of and pursuant to the afoiesaid unlawful combination 
and conspiracy, caused and procured to be printed, published, and circulated in 
Das Or^n Der Varietewelt, a newspaper printed and published in the city of Berlin, 
in the Empire of Germany, and largely read by persons engaged in performing in 
vaudeville, an advertisement in words and figures following, to wit: 

"W. L. Passpart, booking for the Orpheum circuit and affiliated theaters, U. S. 
A., RandvoU House, 39 Charing Cross Road, London W. C. Telegrams, Beccario, 
London; home address, Roonstr. 12, Berlin, NW.; telegrams, Classy, Berlin; telefon., 
Amt Moabit 4311. 

" Zur gefl. Kentnisnahme, dass von jetzt ab United Booking Office (Messrs. Keith, 
Albee, etc.) and Orpheum Circuit Co. (Mr. Martin Beck, etc.) durcn die Agentur 
Marlnelll keine Engagements mehr abschliesst." 

Which said advertisement, when translated into English, reads as follows: 

"W. L. Passpart, booHng for the Orpheum circuit and affiliated theaters, U. S. 
A., RandvoU House, 39 Charing Cross Road, London W. C. Telegrams, Beccario, 
London; home address, Roonstr. 12, Beilin NW; telegrams. Classy, Berlin; tele- 
phone, Amt Moabit 4311. 
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"Please take notice that from now on the United Booking Office (Messrs. Keith, 
Albee, etc.) and the Oipheum Circuit Co. (Mr. Martin Beck, etc.) will make no more 
engagements through the agency of Marinelli." 

XxXVIII. That on or about the second day of August, 1913, the defendants unlaw- 
fully designing and wickedly contriving to injure plaintiff in its business, trade, and 
commerce, and unlawfully designing and wickedly contriving to destroy^ plaintiff's 
said business, trade, and commerce, and to drive plaintiff out of said business, trade, 
and commerce, and in furtherance of and pursuant to the aforesaid unlawful combina- 
tion and conspiracy, caused and procured to be printed, published, and circulated in 
Das Programm, a newspaper printed and published in the city of Berlin, in the 
Empire of Germany, and largely read by persons engaged in performing in vaudeville, 
an advertisement in words and figures following, to wit: 

*'W. L. Passpart booking for the Orpheum Circuit and affiliated theatres U. S. A. 
RandvoU House 39, Charing Cross Road, London, W. C. Telegrams Beccario — LondoiL 
Home-Address: Iloonstrasse 12, Berlin N. W. Telegrams: Classy-Berlin: Telephon: 
Amt. Moabit 4311. 

"Zur gef&Uigen Kentnisnahme, dass von letzt ab United Booking Office (Messrs. 
Keith, Mbee, etc.) and Orpheum Circuit Co. (Mr. Martin Beck, etc.), durch die Agentur 
Marinelli keine Engagements mehr abschliesst.'* 

Which advertisement when translated into English reads as follows: 

"W. L. Passpart booking for the Orpheum Circuit and affiliated theatres U. S. A. 
RandvoU House 39, Charing Cross Road London, W. C. Telegrams Beccario — London. 
Home-Address: Roonatrasse 12, Berlin N. W. Telegrams: Classy-Berlin: Telephone: 
Amt. Moabit 4311. 

* Tlease take notice that from now on the United Booking Office (Messrs. Keith, Albee, 
etc.) and the Orpheum Circuit Co. (Mr. Martin Beck, etc.) will make no more engage- 
ments through the agency of Marinelli." 

XXXIX. That on the second day of August, 1913, the defendants unlawfully de- 
signing and wickedly contriving to injure plaintiff in its business, trade, and commerce, 
and unlawfully designing and wickedly contriving to destroy plaintiff's said business, 
trade, and commerce and to drive plaintiff out of business, trade, and commerce, 
and in furtherance of and pursuant to the aforesaid unlawful combination and con- 
spiracy, caused and procured to be printed, published, and circulated in the New 
York Star, a newspaper printed and publishea in the city of New York, in the State 
of New York, and largely read by persons engaged in performing in vaudeville, an 
advertisement in words to the effect following, to wit: 

"UNITED BOOKING ORPHEUM CIRCUIT 

OFFICES OF OF AMERICA. 

AMERICA. Martin Beck, 

E. F. Albee, * Managing Director. 
General Manager. 

'* The High Class Vaudeville Theaters Booked and Managed by the Above Concerns 
Hereafter Will Not Engage Artists Through the Agencies of H. B. Marinelli. 

E. F. Albeb and Martin Beck." 

XL. That on the 16th day of August, 1913, the defendants unlawfully designing 
and wickedly contriving to injure plaintiff in its business, trade, and commerce, 
and unlawfully designing and wickedly contriving to destroy plaintiff's said business, 
trade, and commerce, and unlawfully designing and wickedly contriving to destroy 
plaintiff's said business, trade, and commerce and to drive pUintiff out of said busi- 
ness, trade, and commerce, and in furtherance of and pursuant to the aforesaid unlaw- 
ful combination and conspiracy, caused and procured to be printed^ published, and 
circulated in the ''New York Star " a newspaper printed and pubhsned in the city 
of New York, in the State of New York, ana largely read by persons engaged in per- 
forming in vaudeville, an advertisement in words to the effect following, to wit: 

*' UNITED BOOKING ORPHEUM CIRCUIT 

OFFICES OF OF AMERICA, 

AMERICA, Martin Beck, 

E. F. Albee, Managing director. 
General manager. 

''The high-class vaudeville theaters booked and managed by the above concerns 
hereafter will not engage artists through the agencies of H. B. Marinelli. 

E. F. Albbb and Martin Beck." 

XLI. That on the 17th day of August, 1913, the defendants unlawfully designing 
and wickedly contriving to injure plaintiff in its business, trade, and commerce, ana 
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unlawhiUy designing and wickedly contriving to destroy plaintiff's said business, 
tzade, ana commerce, and to drive plaintiff out of said business, trade, and com- 
merce, and in fiirtherance of and pursuant to the aforesaid imlawful combination and 
conspiracy, caused and procured to be printed, published^ and circulated in ''The 
Morning Telegraph,'' a newspaper printed and published m the city of New York, 
in tJie State of New York, and largely read by persons engaged in performing in 
vaudeville, an advertisement in words to the enect following, to wit: 

''UNITED BOOKING ORPHEUM CIRCUIT 

OFFICES OF OF AMERICA, 

' AMERICA, Martin Beck, 

E. F. Albee, Managing director. 
General manager. 

"The high-class vaudeville theaters booked and managed by the above concerns 
hereafter will not engage artists through the agencies of H. B. Marinelli. 

E. F. Albee and Martin Beck." 

XLII. That on the 23d day of August^ 1913^ the defendants unlawfully designing 
and wickedly contriving to injure plaintiff in its business, trade, and commerce, ana 
imlawfullv designing and wickedly contriving to destroy plaintiff's said business, 
trade, and commerce and to drive plaintiff out of said business, tiade^ and commerce, 
and in furtherance of and pursuant to the aforesaid unlawful combination and con- 
spiracy, caused and procured to be printed, published, and circulated in "The Bill- 
board,'' a newspaper printed and published in the city of New York, in the State 
of New York, ana largely read by persons engaged in performing in vaudeville, an 
adveHisement in wot& and figures following, to wit: 

"United Booking OflSces of America (agency). Booking for every first-class vaude- 
ville theater North, South, East and West, east of Cincinnati. B. F. Keith, president, 
F. F. Proctor, vice president; E. F. Albee, general manager; A. Paul Keith, business 
manager; J. J. Murdock, executive manager. Oflices, Putnam Building, 1493 Broad- 
way, New York City . ' ' 

XLIII. That on the 23d day of August, 1913, the defendants unlawfully designing 
and wickedly contriving to injure plaintiff in its business, trade, and commerce, ana 
linlawfully designing and wickedly contriving to destroy, plaintiff's said business, 
trade and commerce and to drive plaintiff out of said business, trade, and commerce, 
and in furtherance of and pursuant to the aforesaid unlawful combination and con- 
spiracy, caused and procured to be printed, published, and circulated in "TheBill- 
Doard," a newspaper printed and puolished in the city of New York, in the State of 
New York, and largely read by persons engaged in performing in vaudeville, an 
advertisement in words to the effect following, to wit: 

"UNITED BOOKING ORPHEUM CIRCUIT 
OFFICES OF OF AMERICA 

AMERICA Martin Beck, 

E. F. Albee, Managii^ Director. 
General Manager. 

"The hi^h-class vaudeville theaters booked and managed by the above concerns 
hereafter will not engage artists through the agencies of H. B. Marinelli. 

E. F. Albee and Martin Beck." 

XLIV. That on the 24th day of Au^st, 1913, the defendants unlawfully designing 
and wickedly contriving to injure plaintiff in its business, trade, and commerce, ana 
unlawfully designing and wickedly contriving to destroy plaintiff's said business, 
trade, ana commerce and to drive plaintiff out of said business, trade, and commerce, 
and in furtherance of and pursuant to the aforesaid unlawful combination and con- 
spiracy, caused and procured to be printed, published, and circulated in "The Morning 
Telegraph," a newspaper printed and published in the city of New York, in the State 
of New York, and largely read by persons engaged in performii^ in vaudeville, an 
advertisement in words to the enect following, to wit: 

"UNITED BOOKING ORPHEUM CIRCUIT 

OFFICES OF OF AMERICA 

AMERICA Martin Beck, 

E. F. Albee, Managing Director. 
General Manager. 

"The hi^-class vaudeville theaters booked and managed by the above concerns 
hereafter will not engage artists through the agencies of H. B. Marinelli. 

E. F. Albee and Martin Beck." 
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XLV. That on the 7th da^r of September, 1913, the defendants unlawfully designinff 
and wickedly contriving to injure plaintiff in its buainees, trade, and commerce, ana 
unlawfully designing and wickedly contriving to destroy plaintiff's said business, trade, 
and commerce and to drive plaintiff out ofsaid business, trade, and commerce, and 
in furtherance of and pursuant to the aforesaid unlawful combination, and conspiracy, 
caused and procured to be printed, published, and circulated in "The Morning Tele- 
CTaph," a newspaper printed and published in the city of New York, in the State of 
New York, and largely read by persons engaged in performing in vaudeville, an ad- 
vertisement in words to the effect following, to wit: 

*'B. F. KEITH CIRCUIT. ORPHEUM CIRCUIT. 

E. F. Albee, Martin Beck, 

General Manager. Managing Director. 

AND AFFILIATED HIGH-CLASS VAUDEVILLE THEATRES 

EAST and WEST 

Continually searching the World's Always striving to be Distinctive, 
Artistic Markets For the Best and New- Original, and Deserving of the Patron- 
est They Have to Offer. age of the Most Discerning. 

It should be understood that acts booked to play the h^h-class theatres in the 
above circuit lose their commercial value by appearing in omer theatres — ^where &e 
above circuits are represented." 

XL VI. That as a result of the aforesaid unlawful combination and conspiracy and 
the unlawful acts of the defendants in furtherance thereof as aforesaid, plaintiff's 
business, trade, and commerce aforesaid in the United States and the Dominion of 
Canada has been and is entirely destroyed and plaintiff is no longer able to represent 
any performer engaged in performing in first-class vaudeville in the United States 
and the Dominion of Canada, or to obtain employment for anyone in any of the the- 
aters aforesaid in the Keith Circuit and Orpheum Circuit aforesaid, and by reason 
thereof plaintiff's good will in its business, trade, and commerce aforesaid throughout 
the world has been and is greatly damaged; that the damages sustained by pMntiff 
by reason thereof are one million dollars ($1,000,000^; 

Wherefore, plaintiff demands judgment against tne defendants and each of them 
in the sum of three million dollars ($3,000,000), together with the costs and disburse- 
ments of this action, and an allowance as and for counsel fee as to this honorable court 
shall seem reasonable. 

BiQELow & Wise, 
Attorneys for Plaintiffs 
15 William Street, City of New York. 



Supreme Court of the State of New York, County of New York. 

Metropolitan Opera Company, plaintiff, 

against 
Oscar Hammerstein and Arthur Hammerstein, defendants. 

Amended answer of defendant Oscar Hammerstein: 

The defendant, Oscar Hammerstein, answering the complaint herein, by Bigelow 
& Wise, his attorneys, respectfully shows to the court: 

I. He admits paragraph I thereof. 

II. Answering paragraph II thereof, this defendant denies any knowledge or in- 
formation sufficient to form a belief as to whether the plaintiff contemplates continuing 
during the coming and succeeding seasons, the productions in said paragraph II of the 
complaint mentioned and referred to; and on information and belief this defendant 
denies that such productions in which the plaintiff has been engaged are of the highest 
artistic character and standard. 

III. He denies any knowledge or information sufficient to form a belief as to each 
and every allegation stated and contained in paragraph marked III, except that he 
admits that the production of grand opera of the highest character and standard is 
attended with financial risk. 

IV. He admits paragraph IV of the complaint. 
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V. Answering paragraph V of the complaint, he admits that the defendant Arthur 
Hammerstein is nis son and that this defendant and said Arthur Hammerstein ha^, 
prior to April 26, 1910, acquired certain skill, experience, and knowledge in and about 
the production of grand opera; and on information and belief, this defendant denies 
each and every other allegation stated and contained in paragraph V, except that he 
admits that from 1906 to 1910 said Arthur Hammerstein was in the employ of this 
defendant at a fixed salary. 

VI. Answering paragraph VI thereof, this defendant denies each and every alle- 
^tion thereof, except that he admits that by the spring of 1910 this defendant and his 
production of grand opera and kindred entertainments had become widely known 
throughout the United States, and that in connection with this defendant's bi:siness 
of presenting said productions, this defendant had acquired and controlled the Phila- 
delphia and Manhattan Opera Houses, with their fixtures and furnishings, and also & 
large amount of scenery, costumes, and music scores, certain contracts with opera 
singers, the rights to produce certain operas in the United States, and valiable go6d 
will in parts of the United States, particularly in New York, Philadelphia, and Boston. 

YII. Answering parajg;raph VII thereof, this defendant admits that the opera-goii^ 
public in any community is but a small part of Uie theater-going public, and a much 
smaller part of the general public, and that the concurrent production of grand opera 
by plaintiff and this defendant in the same localities resi; Ited in dividing the attend- 
ance of this limited class of the public. He denies any knowledge or information 
suMcient to form a belief as to any of the ol^er allegations stated and contained in 
said paragraph VII, except that he admits that during the season of 1909-10, because 
of such conditions and numerous other conditions, the conduct and production of 
grand opera by this defendant was unprofitable and resulted in a loss. 

VIII. On information and belief this defendant denies each and every allegation 
stated and contained in paragraph VIII of the complaint. 

IX. This defendant denies each and every allegation stated and contained ih 
paragraph IX of the complaint, and alleges that in the spring of 1910, this defendant 
ceased the production of grand opera in the city of Philadelphia for a period of one 
week, and Uiat such cessation was the result of a strike by the employees of the street 
car lines in Philadelphia, which made it impracticable and impossible for the opera- 
going public at large to reach the opera house of this defendant; and there being no 

grospect of any termination of such strike, this defendant determined to terminate 
is opera season at said Philadelphia Opera House, which had about five weeks more 
to run ; and further allies that tnereafter and at the solicitation of Edward T. Stotei- 
bury^ of Philadelphia, who represented to this defendant that he was largely interested 
in said street railways, and also greatly interested in the further production of ^rand 
opera in said city, and who agreea with this defendant to defray any loss that might be 
BUidtalned by this defendant as the result of producing said opera for said remaining 
five weeks, this defendant continued to produce grand opera at the Philadelphia 
Opera House for said five weeks. 

A. This defendant denies each and every allegation stated and contained in Para- 
graph X of the complaint. 

Al. This defendant denies each and every allegation stated and contained in Para- 
graph XI of said complaint, except that he admits that on or about April 26, 1910, It 
contract, of which Exhibit A annexed to the complaint purports to be a copy, and 
for more particularity as to which reference is made to the original thereof, wan 
entered into by thia defendant, through his son, Arthur Hammerstein, acting as his 
attorney in fact, and by said Arthur Hammerstein; and that said contract related, 
iamong other things, to the opera house of this defendant in the city of Philadelphia, 
and ttie land upon which it stood, together with all fixtures and furnishings, the 
rights of this defendant under contracts with certain artists, the rights of this defendant 
to produce certain operas, and rights or options to produce new operas, all the scenery, 
costumes, and music scores owned by this defendant in connection with his operatic 
business in this country, and the good will of this defendant, together with certain 
covenants contained in said contract. 

XII. He denies any knowledge or information suflScient to form a belief as to each 
and every allegation stated and contained in Paragraph XII, except that he admitb 
tiiat he knew mat said Edward T. Stotesbury, in making said agreement of April 26, 
1910, was acting on behalf of the plaintiff and certain other persons. 

XIII. Answering Paragraph A II I, he admits that by paragraph second of said con- 
tract of April 26, 1910, he made certain covenants, for more particularity as to which 
reference is hereby made thereto; and as to each and ev«ry other all^tion stated 
aad contained in Paragraph XIII he denies the same. 

XIV. He denies any knowledge or information sufficient to form a belief as to each 
and every allegation stated and contained in Paragraph XIV. 
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XV. Answering Paragraph XV, he admits that by the terms of said contract ot 
April 26, 1910, said Stotesbury agreed to pay and advance the sum of one million two 
hundred thousand dollars ($1,2(X),000), and for more particularity as to the terms of 
aoid contract reference is hereby made thereto. He denies that said sum of one 
million two hundred thousand dollars ($1,200,000) was ever paid to the defendants in 
this action, and alleges that the same and the whole thereof was paid to this defendant 
and that the defendant, Arthur Hammerstein, has never been paid or received any 
part thereof; he admits that Stotesbury performed the other conditions as provided 
in the said contract; and denies each ana every other allep;ation stated and contained 
in said paragraph not hereinbefore in this paragraph specifically admitted or denied. 

XVI. Answering paragraph XVI, he admits that by the terms of said contract of 
April 26, 1910, it was provided that this defendant should execute certain assignments, 
bills of sale and deeds, transferring the property by said contract agreed to be sold, 
accompanied by covenants assuring the good will to the purchaser, and that some time 
about the mon& of June, 1910, certain assignments, deeds and agreements were exe- 
cuted accordingly to the originals of which for more particularity reference is hereby 
made; and he denies any knowledge or information sufficient to form a belief as to 
each and every other allegation seated and contained in said paragraph. 

XVII. He denies any knowledge or information sufficient to form a oelief as to each 
and every allegation stated and contained in paragraph XVII. 

XVIII. He admits that the allegations contained in paragraph XVIII of the com- 
plaint are substantially in accordance with the contracts therein referred to, and for 
more particularity as to said contracts this defendant prays that references be had to 
the originals thereof. 

XI A. He admits paragraph XIX. 

XX. He admits that on or about June 21, 1910, this defendant executed a certain 
bill of sale to the Chicago Grand Opera Co., and that at the same time the defend- 
ants entered into a written agreement with said Chicago Grand Opera Co. This 
defendant has not the original nor a copy of either thereof, and refers to the original 
f6r more particularity there f. 

XXI. He denies the allegations stated and contained in paragraph XXI, except that 
this defendant admits and alleges that prior to the execution of tne aforesaid contract 
of April 26, 1910, to wit, in or about the month of March, 1910, the opera season at the 
opera houses of said Oscar Hammerstein in New York and Philadelphia had termi- 
nated, and he admits that since that date neither this defendant nor the said Arthur 
Hammerstein has produced grand opera in the United States. 

XXII. He admits paragraph XXII. 

XXIII. He admits the allegations stated and contained in paragraph XIII 

XXIV. He denies each and every allegation stated and contained in paragraph 
XXIV, except that he admits that he returned to the city of New York in the year 
1912, and that in or about the month of November, 1912, he had certain conversations 
witli one Paul D. Cravath, whom he believed to be of counsel for the plaintiff, which 
said conversations dealt with the interpretation and construction of. the aforesaid 
contract of April 26, 1910, and that in such conversations defendant informed said 
Cravath that he owned certain scenery and properties pertaining to grand opera, some 
of which had been brought to the United States, and tnat he intended using the same 
in producing grand opera in this country, and that he contemplated the erection of 
an opera house in New York City. 

Xa V. Answering Parapaph XXV, he admits that in or about the month of Novem- 
ber, 1912, he stated to said Cravath that, according to the terms of the aforesaid con- 
tract of April 26, 1910, defendant was debarred from producing grand opera in the 
City of New York for a period of 10 years from the date of said contra<;t; and admits 
that on several occasions defendant has expressed his sense of obligation to plaintiff; 
and admits that on the 29th day of November, 1912, defendant sent a letter to the 
board of directors of the plaintiff, of which a copy is annexed to the complaint herein 
and marked Exhibit D; and denies each and every other allegation stated and con- 
tained in said paragraph not hereinbefore in this paragraph specifically admitted. 
Further answenng said paragraph, he alleges on information and belief, that the 
letter of November 29, 1912, Exhibit D aforesaid, was written at the request of and 
its contents were substantially suggested by the aforesaid Paul D. Cravath, and that 
said Paul D. Cravath then stated to defendant that if that letter was written in accord- 
ance with such suggestion and request, the consent asked for in said letter would 
undoubtedly be accorded to defendant. 
. XXVI. He admits paragraph marked XXVI. 

XXVII. Answering Paragraph XXVII he admits that he has frequently expreased 
the hope that plaintm would consent to an amendment of the terms of the aioreaud 
contract, and admits that after December, 1912, he made certain public statements 
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which were circulated in various newspapers of the city of New York, to the effect 
that he intended to produce grand opera in English in me city of New York, with a 
maximum charge of $3 a seat, and for more particularity reference is made to such 
statements. He denies that in making any such statements he indulged in any 
subterfuge or was guilty of bad faith. He admits that in the month of March, 1913, 
j[ublic announcement was made that the City Club, acting in cooperation with plain- 
tiff, intended to give grand opera in English and other languages m New York during 
the coming season* and demes any knowledge or information sufficient to form a 
belief that such plan of said City Club was formulated long before this defendant 
had expressed his intention of again giving grand opera in the city of New York, or that 
such plan had no connection or relation whatsoever with the announcement by this 
defendant of this defendant's said plan in that respect, and aUeges on information and 
belief that the announcement so made by said City Club was pwt and parcel of an un« 
lawful plan and purpose of this plaintiff and divers other persons to monopolize the 
business of giving and producing grand opera in the Umted States, and part and 
parcel of an unlawful conspiracy between the plaintiff, said City Club, and divers other 
persons to restrain and prevent this defendant and the defendant Arthur Hammerstein 
from giving and producing grand opera in any part of the United States, which unlaw- 
ful plan and scheme to monopolize and restrain said business, trade, and commerce 
will be more particularly set forth hereinafter. He admits that about the 30th day 
of April, 1913, this defendant publicly announced that if the City Club gave opera in 
English in the city of New York in the following season, as it was reported that it 
intended to do, this defendant would give grand opera in said city in Italian, French, 
and German languages. He admits that the defendant, Arthur Hammerstein, stated 
that he would test tne validity of said agreement of April 26, 1910, and admits that 
said Arthur Hammerstein has not instituted any action for that purpose, and alleges 
on information and belief that said Arthur Hammerstein intends to test the validity 
of said agreement in this action. He denies any knowledge or information sufficient 
to form a belief as to each and every other allegation stated and contained in said 
Far£^raph XXVII not hereinbefore in this paragraph specifically admitted or denied. 

XXVIII. He admits Paragraphs XXVIII, XXIX, XXX, XXXI, and XXXII. 

XXIX. Answering Paragraph XXXIII, he admits each and every allegation stated 
and contained therein, except that he denies any knowledge or information sufficient 
to form a belief as to whether or not the letter therein referred to was ever received 
by this plaintiff, and alleges on information and belief that the said letter was not 
onlv written by defendant, but was placed in a securely sealed and post-paid envelope, 
and deposited in the mail, addressed to Mr. R. L. Cottenet, secretary of the Metropolitan 
0]^ra Co., at the Metropolitan Opera House, in the city of New York. 

XXX. Answering Paragraph XXXIV, he admits that at the time of the verifica- 
tion of the complaint herein said Arthur Hammerstein was in Europe, and was engaged ' 
in making contracts in the name and for this defendant with various singers, binding 
said singers to sing in grand opera under the management of this defendant in the 
United States and Canada during the coming season, and that at said time said Arthur 
Hammerstein was also so engaged in making contracts with grand opera conductors, 
and also in securing the right to the production of certain grand operas and other 
operas in the United States and Canada; and he denies each and every other allega- 
tion stated and contained in said paragraph not hereinbefore in this paragraph specific- 
ally admitted or denied. 

aXXI. Answering Para^ph XXXV, he admits that the defendant Arthur Ham- 
merstein is employed by him and is rendering certain services to him in connection 
witii his contemplated and proposed production of grand opera in the United States 
and Canada, and as such employee has been and now is acting in conjunction with 
tills defendant in all such matters, and he denies each and every other allegation 
stated and contained in said paragraph not hereinbefore in this paragraph specifically 
admitted or denied. 

XXXII. Answering Paragraph XXXVI, he admits that he is proceeding in the 
construction of an opera house in the city of New York for the production of grand 
opera, concerts, and other musical and theatrical entertainments in said city, and that 
he is proceedii^ to engage artists, singers, and various employees for such produc- 
tions, and that he is proceeding to secure production rights for various grand operas, 
operas comique, concerts, and theatrical performances^ to be presented there and 
elsewhere in the United States and Canada, and that he is proceeding to make various 
other contracts, and to take steps in various directions for the purposes of such pro- 
ductions, and that he is proceeding to carry into effect his threat to give grand opera 
in the immediate future in the city of New York, and alleges that any alleged^agree- 
ment or obligation of which said conduct may be in violation is illegal, null, void, and 
of no effect, and he denies each and every other allegation stated and contained in 
said paragraph not herein specifically admitted or denied. 
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XXXIII. Answering paragraph XXXVII, he denies any knowledge or informatioD 
sufficient to form a belief as to each and every allegation stated and contained therein, 
and he denies that the production of grand opera oy him in the city of New York at 
the same time as the productions by the plaintiff will make the giving of grand opera 
of the very best order impossible or that it will result in any damage to the public, 
and alleges that any opera that will be given by this defendant will be superior in 
character and quality to that given in tne city of New York since the 26th day of 
April, 1910, and that the public will be thereby greatly benefited. 

jCXXIV. Defendant denies any knowledge or information sufficient to form a 
belief as to the allegation stated and contained in paragraph marked XXXVIII. 

For a separate and affirmative defense defendant alleges as follows: 

XXXV. On information and belief that the plaintiff is a business corporation duly 
'organized and existing under and by virtue of the laws of the State of New York, 
having an office and its principal place of business in the city, county, and State of 
New York; it is organized as a business corporation; has an authorized capital stocj: 
of the par value of $150,000, divided into 1,500 shares, each of the par value of |100» 
among the purposes for which it is organized are to sustain, encourage, and cultivate 
a taste for music, literature, and the arts and to erect, maintain, purchase, rent, or 
occupy one or more buildings or other premises for these purposes; to give or cause 
to be given in the city of New York and m other cities and towns in the United States 
and elsewhere operatic and dramatic performances, representations, concerts, and 
other entertainments; to own, acquire, occupy, equip, and maintain, by purchase) 
lease, or otherwise, one or more theaters, opera houses, or other buildings; to acquire 
all necessary costumes, scenery, properties, musical instruments, libraries, and other 
material and accessories for use in connection with the giving of operatic or dramatic 
performances, representations, or entertainments; to purchase, acquire, hold, and 
dispose of stock, bonds, and other evidences of indebtedness of any corporaticMi, 
domestic or foreign, and issue in exchange therefor its stock, bonds, or other obliga- 
tions; to sell, lease, or otherwise dispose of any building or buildings acquired as 
above provided; and generally to do any and all other acts incidental to or connected 
with the business of giving operatic or dramatic representations, concerts, perform- 
ances, or other entertainments. 

XXXVI. On information and belief plaint iff ^s executive management consists of a 

President, secretary, treasurer, and otner lesser 6fficers who reside in the city oi 
few York and are employed by it, and among other places exercise their respective 
functions at said city of New York; in addition to said executive officers plaintiff 
employs theatrical, operatic, and stage managers, musical directors, and otner em- 
ployees who are and tor many years have been engaged, among other things, in the 
making of contracts with opera singers, the purchase and manufacture of scenery, 
costumes, fixtures, and theatrical properties, tne making of contracts with musicians 
and musical directors, the making of contracts in various cities throughout the United 
States with the owners of various opera houses for the giving of operatic and other 
performances by the plaintiff in said opera houses in said cities. 

XXXVII. On information and belief that for upward of 10 years last past, the 
plaintiff has owned or controlled an opera house of great value, located on Broadway, 
in the city of New York, at which it has been engaged in producing grand opera, 
opera comique, concerts, and other forms of entertainment; it has at all such times 
owned a large quantity of scener>, costumes, fixtures, musical instruments, music 
scores, librettos, and a musical library, all of great vahie, the exact amount being to 
this defendant unknown. 

XXXVIII. On information and belief the business conducted by plaintiff for the 
10 years last past has consisted, among other things, in the ownerahip of the opeia 
house, scenery, costumes, fixtures, and other property aforesaid; in the sending of 
agents to Europe and other parts of the world for the purpose of soliciting and induc- 
ing opera singers, theatrical performers, musical conductors and directors, and divers 
other persons to enter into contracts with plaintiff wherein and whereby such per- 
sons agree to and do come to the United States for the purpose of singing and ner- 
fonning for the plaintiff at its aforesaid opera house in the city of New York ana at 
divers other opera houses and theaters in sundry cities and towns in the several Stat^ 
of the United States; and incidental to and as a part of its obligations under its said 
contracts with said singers, players, conductors, and directors, the plaintiff defrays 
the traveling expenses of such persons from their various places of abode in Eur(^e 
and other foreign countries to the United States, and also from one city to anothet 
and from one State to another State in the United States, and in every such instance 
said singer, player, director, or conductor makes and has made such journeys imdet 
the direction of plaintiff and pursuant to the terms and conditions of his or her con- 
tract with the plaintiff; many of the aforesaid contracts between the plaintiff mi 
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the aforesaid singers, performers, directors, conductors, and other persona have been 
and are actually entered into by the plaintiff and said persons in foreign countries , 
and in many instances as a part of and pursuant to the terms of such contracts the 
plaintiff has and does advance to and pay large sums of mone^ to such persons in 
said foreign countries. As a further part of the business of plaantiff it now is, and 
for many years has been, engaged in entering into contracts with dressmakers, modisteiS^ 
milliners, costumers, tailors, and hatters, located in Europe and other foreign coun- 
tries, whereby such persons agree to and do manufacture, make, and produce dresses, 
gowns, hats, costumes, and draperies for use by plaintiff in its theatrical and operatic 
productions in the United States, and which said dresses, hats, costumes, gowns^ 
and draperies are shipped, by the makers thereof, from the various places in Europe, 
where the same are so made, to the plaintiff in the Uiiited States, and the same are 
imported into the United States by the plaintiff, and the makers and shippers thereof 
are paid therefor by the plaintiff; plaintiff is also engaged, and for many years has 
been so engaged, in making contracts with manufacturers and painters in Europe 
and other foreign countries whereby such manufacturers and painters obligate them- 
selves to manufacture and produce for plaintiff furniture, scenery, and fixtures for 
use by it in its theatrical and operatic ventures aforesaid, and as a result of such con- 
tracts said manufacturers and painters for many years have and now do manufacture 
and produce scenery, furniture, and fixtures at various places in Europe and other 
foreign countries, and have been and are paid therefor by plaintiff, and have and do 
consign and ship the same from said foreign countries to this plaintiff in the United 
States, and this plaintiff at all such times has imported and entered such fumitmre, 
fixtures, and scenery into the United States and paid the cost of transportation ana 
the customs duties and other charges thereon. 

And as a further part of plaintiff's business it now is and for many years has been 
engaged in piu-chasing in foreign countries and importing into the United States 
various and sundry operatic and musical scores and librettos; and as a further part 
of its business plaintiff is and for many years has been engaged in making contacts 
in Europe with divers owners of certain operas wherein ana whereby plaintiff has 
become and is entitled to the exclusive use and production of such operas in the 
United States, and for such exclusive use plaintiff nas and does pay to such persons 
in Europe regular and fixed sums of money; and as a further part of its business 
plaintiff is and for many years has been ei^aged in contracting with various manu- 
facturers, dealers in antiques and curios, painters, costumers, tailors, modistes, milli- 
ners, dressmakers; and hatters, in the United States and in divers States of the United 
States, for the manufacture and production of furniture, fixtures, scenery, dresses, 
hats, and costumes for use by plaintiff in the production of its aforesaid theatrical 
and operatic productions; and said persons now are and for many years have been 
engaged in manufacturirg and producing such articles for and shipping and delivering 
the same to the plaintiff, and in many instances such articles have been and are 
manufoctured and produced by such persons in one State of the United States and 
flhipped and delivered to the plaintiff at a point or place in another State of the United 
States, and for all such articles plaintiff has and now does pay the said manufacturers 
and producers thereof, and when the same are and have been shipped and trans- 

Sorted from one State to another as aforesaid, the plaintiff has and does 'pay and 
efray the costs and charges of and for such transportation; and as a further part of 
its business plaintiff is and for many years has been engaged in hiring theatrical and 
operatic singers and players in the United States, and in entering into contracts 
with such singers ana players wherein and whereby they are obligated to sing and 
play for the plaintiff at any and all places in the United States and the several States 
thereof that may be designated by plaintiff, and to travel to and from said placci# 
and in and amone the several States of the United States and to Canada, as and wheii 
directed so to do by plaintiff ,^ for which plaintiff has and does obligate itself to remun- 
erate and pay such singers and players; and as a further part of its business plainti<ff 
hi and for many years has been engaged in employing numerous mechanics, elec- 
tricians, carpenters, property men, and musicians who have been and are engaged 
in working, m their respective callings, for the plaintiff at its aforesaid opera house 
hi the city of New York, and for many years have been traveling for plaintiff and 
in connection with plaintiff's theatrical and operatic productions from one city t6 
another and from one State to another in the United States, and to, in, from, through, 
and among the several States of the United States at and under the command and 
direction of the plaintiff, and for such services such persons have been paid and 
retidunerated by plaintiff, and when traveling as aforesaid the cost af their transpot- 
taitioh and their actual expenses have been paid for and defrayed by plaintiff. 

And, as a further part of its business, plaintiff is, and for many years has beeH, 
engaged in making contracts with the owners of opera houses in the city of Boston, 
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in the State of Mafisachusetts; in the cities of Philadelphia and Pittsburgh, in the 
State of Pennsylvania: in the city of Baltimore, in the State of Maryland; in the city 
of Washington, in the District of Columbia; in the cities of Cleveland and Cincinnati, 
in the State of Ohio; in the cities of St. Louis and Kansas City, in the State of Missouri; 
in the city of Atlanta, in the State of Georgia; in the cities of St. Paul and Minneapolis, 
in the State of Minnesota; in the city of Cliicago, in the State of Illinois^ and in divers 
other cities and towns in the several States of the United States and in the cities of 
Montreal and Toronto, in the Dominion of Canada, wherein and whereby it has had 
and does have the privilege of presenting its operatic and theatrical productions; 
and, as a further part of its said business, plaintiff is, and for many years has been, 
engaged in the production of grand opera, opera comique, and theatrical performances 
at its aforesaid opera house in the city of New York and at the aforesaid opera houses 
in the cities of Boston, Philadelphia, Pittsburgh, Baltimore, Washington, Cincinnati, 
Cleveland, St. Louis, Kansas City, Atlanta, St. Paul, Minneapolis, Qiica^, Toronto, 
Montreal, and other cities and towns, and in giving such performances it has been 
and is engaged in causing and procuring the aforesaid opera singers, theatrical perform- 
ers, musical directors, players, mechanics, electricians, property men, and divers 
others — such as costumers, chorus singers, valets, and maids — to travel from one place 
in one State to another place in another State of the United States and from one place 
in a State of the United States to another place in a Province of the Dominion of 
Canada, and for such travel and for their respective performances and services all said 
persons have been paid and remunerated by the plaintiff, and all of their traveling 
and transportation expenses have been borne and defrayed by plaintiff, and in giving 
such proauctions in the aforesaid cities and towns plaintiff is, and for many years has 
been, engaged in transporting and causing to be transported from one place in one 
State to another place in another State of the United States and from one place in 
the United States to another place in the Dominion of Canada its aforesaid musical 
scores, librettos, furniture, fixtures, scenery, and costumes, and at all such times it 
has paid the transportation expenses and charges thereon; and, as a further part of 
its business, plaintiff is, and for man)^ years has been, engaged in paying rent to the 
owners of the aforesaid opera houses in the aforesaid cities at all times when it uses 
or has used the same for the production of its operas and performances as aforesaid; 
and, as a further part of its business, the plaintiff is, and for many years has been, 
engaged in selling to the public tickets of admission to the aforesaid opera houses for 
its aforesaid proauctions, the cost of Such tickets varying according to the character 
of accommoaation afforded to the purchasers of such tickets, ana in the sale and 
distribution of such tickets and as a part of its business the plainti£f is, and for many 
years has been, engaged in advertising its aforesaid productions by means of news- 
paper notices, handbills, bill posters, and other methods of advertisement, which said 
newspaper notices are displayed in sundry papers throughout the several States of 
the United States and paia for by the plaintiff. 

And in anticipation of and preliminary to the production of one of its operas or 
theatrical performances in a certain city in a certain State, plaintiff has been and now is 
engaged in having bill posters and advertisements of the contemplated production of 
such opera or performance, printed in one State of the United States ancf shipped and 
transported therefrom to another State of the United States, or to the Dominion of 
Canada, and posted and displayed upon billboards in such latter place, and for such 
printing, transportation, and posting, plaintiff pays and defra>rs the expenses; and as a 
further part of its business ana in connection with its production of its operas and p&- 
formances in all of the aforesaid cities and towns as aforesaid, it causes the aforesaid 
tickets of admission to be printed and pays therefor, and after the same have been so 
printed and paid for, it ships by mail and by express certain quantities of such tickets 
from the place and State wnere the same are printed to other places in other States of 
the United States, where they are placed in the hands of agents or ticket sellers who are 
and for many years have been engaged in selling the same to the opera and theater-going 
public; and as a further part of its ousiness, plaintiff, when giving its performances in 
the various cities as aforesaid, from time to time, and in many instances, has and now 
does receive telegraphic and mail orders from divers and simdry persons, residing in 
States other than the State of New York, and otJbier than the State in which such 
performances are being or have been given, for tickets of admission to such perform- 
ances, and in response to such orders and in consideration of its advertised and pub- 
lished prices for such tickets paid by such person or persons, so ordering and paying 
for such tickets, plaintiff has and does ship and cause said tickets to be transported by 
mail or otherwise from one place in one State to another place in another State of the 
United States; and so the plaintiff is and for many years has been engaged in businesB, 
trade, and commerce among the several States of me United States and with foreigii 
nations. 
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XXXIX. In the year 1906, and for some time prior thereto, the plaintiff had a 
substantial monopoly of the business of producing grand opera in the city of New York 
and in the cities of Boston, Philadelphia, Pittsburgh, Baltunore, Washington, Atlanta, 
Cleveland, Cincinnati, St. Louis, Kansas City, St. Paul, Minneapolis, Chicago, and 
all other cities and towns in the United States east of the Mississippi River; there 
was no other organized company regularljr engaged in producing grand opera in said 
cities, and the plaintiff was engaged in its business, trade, and commerce in said 
cities and among the States of the United States, as hereinbefore described, free from 
any competition therein; it produced grand opera in regular seasons at its aforesaid 
opera house in New York City and, to a very limited extent, in the aforesaid cities 
of Philadelphia, Boston, and Chicago, and only occasionally in the other cities 
aforesaid. 

XL. By virtue of its monopoly, as aforesaid, and because of the fact that it had no 
competition in the business, trade, and commerce aforesaid, it was enabled to and 
did produce an inferior quality of opera; and in the year 1906, and for some time prior 
thereto, it employed only such opera singers, conductors, and players as were abso- 
lutely necessary and essential to the production of the limited number of operas 
which it was at that time producing; it was engaged principally in the production of 
certain German and Italian operas and had made, ana was making, no effort to sta^e 
and produce a large number of modem operas and operas comique of great artistic 
merit which were of world-wide popularity; its scenery and costumes were of inferior 
quality, its repertoire extremely limited, and the musical rendition of those operas 
which it was producing was inferior, to say the least; as aforesaid, it had its regular 
seasons of opera in the city of New York and, to a limited extent, in the cities of Bos- 
ton, Philadelphia, and Chicago; its season in New York City extended over a period 
of five months each year, during which it produced five performances each week; 
in the cities of Boston and Philadelphia its season extenaed over a period of five 
months each year, during which penod it produced in each of said cities about 10 
performances; and in the other cities hereinbefore enumerated it presented only two 
or three performances each year. 

XLI. On information and belief, the cost of the production of such operas as plain- 
tiff was producing in the year 1906, as described in the last preceding paragraph, 
was far less than the revenue derived by it from such performances, and in the year 
1906, and for some time prior thereto, plaintiff was conducting its business at a large 
financial profit and paying substantial dividends to the holders of its stock, while 
at the same time its patrons were being furnished with the most inferior quality of 
grand opera performances, for which plaintiff was exacting from tJie opera-going 
public prices far in excess of the value of any such performances. 
. XLII. Because of the condition of grand opera m the city of New York and the 
other cities aforesaid, as described in ti^e last preceding two paragraphs, there was i^ 
said cities, and generally throughout the United States, in the year 1906 and years 
subsequent thereto, a general and popular demand for a greater variety and a higher 
quality of grand opera than that which was being produced by the plaintiff. 

XLlII. For the production of hi^h class grand opera and opera comique it is essen- 
tial that the producer thereof obtain right of production of operas of recognized merit 
and popularity; in many if not most cases such operas are protected by copyright 
and the owners thereof exact and require the payments of substantial sums of money 
for such rights of production; after obtaining such rights the producer must purchase 
numerous musical scores for each such opera; separate scores being necessary for each 
singer and musician; these scores are, m most cases, copyrightea and to obtain the 
same necessitates the outlay of large sums of money; for the production of each opera 
there must be obtained large Quantities of costumes, fixtures, and scenery, all of which 
are of great expense, and for the care and storage of which the producer must provide 
a r^ular warehouse or place of safe-keeping; in addition to the foregoing the producer 
must, by contract, secure the services of singers, so-called "stars" of the very highest 
order of ability; these singers command extremely high salaries for each performance 
at which they sing, and require guaranty of a certain number of performances; for 
a full and sucessful season of grand opera and opera comiaue the producer must 
assume contractual obligations to such artists amounting in the aggregate to upward 
of $500,000; in addition to such ** stars" the producer must also contract with singers 
and performers of lesser renown and obligate himself to them for the payments of 
money aggregating many thousands of dol&rs; he must also hire stage directors, mu- 
sical directors, musical conductors, and musicians, all of hi^h repute and ability, 
with whom he must contract and to whom he must obligate himself in large amounts 
of money; he must also hire carpenters, electricians, mechanics, costumers, property 
men, and numerous other employees, all of whom are on salaries, and their aggregate 
pay amounts to many thousands of dollars; with such an ensemble and only with 



1962 TBUST LEGISLATION. 

fuch, can a producer of grand opera and opera comique present opera which will 
meet with the approval and receive the support of the opera-goin^ public. 

XLIV. In no city in the United States, outside of the city of New York, will the 
opera-going public attend the productions of high-class grand opera in sufficient 
numbers and for a sufficient number of performances to produce a revenue in any 
wise adequate to defray the absolutely necessary outlay to produce such high-class 
opera, nor will the opera-^ing public in any number of such cities do so. With a 
proper and necessary equipment, as hereinbefore enumerated, for the production of 
grand opera and opera comique, the producer can not possibly obtain sufficient engage- 
ments for enough performances in the ag^e^te in all of the cities of the United States 
other than New York City, Philadelphia, Bk)ston, and Chicago, from which he will 
derive revenue adequate to maintain his ensemble and defray the expense of trans- 
portation thereof from place to place, to say nothing of producing no income upon 
his investment and allowing nothing for depreciation m his properties. The business 
of producing high-class ^and opera and opera comique in the United States differs from 
that of most other businesses m t^at the market therefor is extremely limited; the 
demand for grand opera and opera coniique in the cities of the United States outside 
of the cities of New York, Philadelphia, Boston, and Chicago is so limited, and the 
opera-going public in such cities so small in number that the revenues from produc- 
ing such opera in said cities would be, under the most advantageous circumstances, 
entirely inadequate to defray the expenses of producing such opera therein. For the 
financially successful production of high-class grand opera and opera comique in the 
United States, it is absolutely essential and necessary that the producer thereof have 
the use of an opera house in the city of New York; no other city in the United States 
•can or will support a regular season of high-class grand opera and opera comique; the 
city of New York is essential and necessary as a base at which the producer of gmnd 
opera must maintain his ensemble of singers, performers, musicians and artists, 
scenery, fixtures, and costumes, and at which he must be able to carry on a r^ular 
series of performances; if he has such base and conducts such regular series of per- 
formances thereat, then and then only can he successfully produce first-class grand 
opera and opera comique in the lesser cities of the United States; in other words, the 
city of New York is the market for high-class grand opera and opera comique in the 
United States, and one debarred therefrom is m fact debarred &om conducting and 
producing high-class grand opera and opera comique in the United States. 

XLV. For 40 years this defendant has been a resident of the city of New York and 
for 27 years last past has been connected with the theatrical and musical business in 
^id city^ and during said 27 years has erected 11 playhouses and 1 grand opera house 
in said city. 

XLVI. For many years prior to the year 1906 the Metropolitan Opera House, 
which is now owned by this plaintiff, had been the only edifice in the city of New 
York devoted to the presentation of grand opera and was the only place where grand 
opera was produced in said city of New York. In the year 1906, because of the con- 
dition of grand opera as it was then being produced by this plaintiff, as hereinbe- 
fore stated, and because of the popular demand for a better quality of opera and a 
greater variety thereof, this defendant decided to enter the grand opera field. There- 
upon, at an expenditure of a large sum of money, to wit, approximately $1,000,000, 
defendant acquired the title to certain real estate located on West Thirty-fourth 
Street, in the city of New York, upon which he erected an opera house which was 
first class in every respect, which said opera house is, and at all times since its erec- 
tion has been, known as the Manhattan Opera House. 

XLVII. Having erected said opera house, defendant, at great expense to himself, 
went to Europe, where he succeeded in securing contracts with world-famous sing- 
ers, among them: Sopranos and altos — ^Mary Garden, Tetrazzini, Zapelli, Cisnepos, 
GerviUe-Reache, Carmen Mellis, Duchene, Maretzka-Aldrich, Sylva, Severina; 
tenors — ^Zanattello, Dalmores, Bassi, Bonci, McCormack, Daddi, Fossetta, Zerola, 
Venturini; baritones and bassos — Renaud, Dufrenne, Nicolay, Sammarco, Polese, 
Arimondi, Beck, Scott, Galletti-Ganoli, Crabb6, Fossetta, Huberdiau, Didur, Resh- 
iglian, and many others, many of whom had never tiieretofore performed in the 
United States. Through defendant's efforts these eminent singers, all residing in 
Europe, and all having world-wide reputations, were induced to come to the United 
States lor the purpose of singing for defendant in grand opera and opera comique at 
his aforesaid opera house in Tnirty-fourth Street. By the terms of the contracts 
made by defendant with said singers it was expressly provided that they and each 
of them should sing for defendant in a specified number of performances, and that 
while under contract with defendant they should not sing for any other person in 
the United States, and that he should have the exclusive benefit of their services 
while in the United States. 
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Having obtained the services of such eminent artists, defendant also traveled 
tl^roughout Europe seeking for and obtaining the services of musical directors and 
conductors of world-wide reputation. Thereupon defendant induced and persuaded 
such persons to come to the United States for the purpose of conducting the opera 
performances to be produced by defendant at his opera house aforesaid. 

Thereupon defendant by contract obtained the right to produce in the United 
States certain grand operas and operas comique of great artistic merit which had 
never theretofore been produced in grand opera in the United States, such as Electra, 
Herodiade, Thais, Sapho, Jongleur de Notre Dame, Tales of Hoffman, Crispine e la 
Comare, Elisir d'Amour, Crisellidis, Louise, Pelleas and Melisande, Princess d' Au- 
berge, Navarraise, Damnation de Faust. 

The defendant also purchased and procured to be made in Europe a large quantity 
of scenery, furniture, fixtures, and costumes, for use in connection with his production 
of grand opera, which said scenery, furniture, fixtures, and costumes he caused and 
procured to be shipped from Eiu*ope and imported into the United States. Defend- 
ant also caused and procured to be manufactured and made in the United States a 
large amount of scenery, furniture, :fixture8, and costumes, for use in connection with 
his production of grand opera, and entered into contracts in the United States with 
divers and sundry persons, such as stage directors and managers, electricians, carpen- 
ters, mechanics, musrical directors, and chorus singers, whereby said persons obligated 
themselves, respectively, to work for defendant in connection with his production of 
^and opera, and whereby he obligated liimself to pay them for their respective serv- 
ices. Defendant also purchased quantities of musical scores, librettos, musical instru-, 
ments, and various other accessories to the production of grand opera, some of wMci 
said articles were purchased by said defendant in Europe and some of which were 
purchased in the United States, and all of which defendant caused to be transported 
to his aforesaid opera house in the city of New York. 

XLVIII. On the 10th day of November, 1906, defendant gave his first performance 
of grand opera in the city of New York. For a period of five months thereafter defendr 
ant regularly produced six performances each week, and during said five months 
presented to tne opera-going public in the city of New York an extensive repertoire 
of grand opera embracing a number not produced in the United States for many years 
prior thereto. During me following years of 1907, 1908, 1909, and 1910, defendant 
regularly produced grand opera and opera comique at his aforesaid opera house during 
•easons lasting five months each year, and during each of said seasons defendant pro- 
duced a greater variety of high-class grand opera than had ever theretofore been pro- 
duced in the city of New York, including many of the aforementioned, and the same 
was presented and sung by a greater variety of singers of greater note and ability than 
had ever theretofoi*e appearea in grand opera in the city of New York. 

XLIX. In the year 1908, defendant having met with great financial and artistic 
success in the production of grand opera at his aforesaid opera house in the city of 
New York, and having educated the opera-going public to an appreciation of high- 
class grand opera and opera comique superior to tiiat ever theretofore produced in 9ie 
United States, and there being a popular demand therefor, defendant determined to 
build an opera house in the city of Philadelphia, in the State of Pennsylvania, and to 
there regularly produce first-class grand opera and opera comique. Thereupon 
defendant purchased a valuable, tract of real estate located at the intersection of 
Broad Street near Girard Avenue in the city of Philadelphia, upon which he erected 
a first-class opera house at an actual cost and expense of $1,250,000. Prior to the 
erection of defendant's said opera house in the city of Philadelphia the only produc- 
tion of ^and opera in said city had been given by plaintiff, and as hereinbefore stated, 
the plaintiff had only given about six such proauctions in each year. During the 
years 1908-9 and 1909-10 defendant conducted a regular season of opera in said city 
of PhiladeljJhia extending over a period of five months in each of said years and 
covering six performances each week during said seasons. In the season of 1908-9 
at said opera house in Philadelphia defendant met with great financial and artistic 
success. 

L. Having erected his aforesaid opera house in the city of Philadelphia as aforesaid, 
and having his opera house in the city of New York as aforesaia, defendant was 
enabled to augment his ensemble and did from time to time contract with and secure 
the services of numerous singers, musical directors and conductors of great ability and 
world wide reputation, to perform for him at his aforesaid opera houses. Defendant 
also from time to time entered into contracts with the owners of opera houses in the 
cities of Montreal and Toronto in Canada, Buffalo, Rochester, and Syracuse in the 
State of New York, for the use of their respective opera houses, and durin£[ the years 
1906, 1907, 1908, 1909, and 1910 defendant from time to time caused ana procured 
the aforesaid singers, musicians, conductors, directors, mechanics, carpenters, elec- 
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triciaiiB, and diverp other persons in his employ to travel to and from said citieB of Mon- 
treal, Toronto, Bu£Falo, Rochester, and S>Tac'UPe, and there, and at each of said places, 
to produce high class opera comique, and in connection with the production of such 
opera comique defendant caused and procured to be transported from the city of 
New York and the city of Philadelphia to said cities of Montreal, Toronto, Buftalo, 
Rochester, and Syracuse large quantities of scenery, furniture, fixtures, coetumeB, 
and musical instruments, and for the transportation of all of said persons and said prop- 
erties defendant jMiid the expenses and charges thereof; and during said years deiend- 
ant contracted with divers owners of opera houses located in the city of Baltimore 
in the State of Maryland, in the city of Pittsburgh in the State of Pennsylvania, in the 
city of Cincinnati in the State of Ohio, in the city of Washington in uie District of 
Columbia, and in the city of Boston in the State of Massachusetts for the rental of their 
respective opera houses, and theic after and from time to time defendant caused and 
procured the aforesaid singers and all of said other persons and said scenery, costumes, 
and other properties to be transported to and from said cities of Baltimore, JPittsbuigh. 
Cincinnati, Washington, and Boston, and caused and procured said 8in£;er8 ana 
players to sing and perform at said opera houses and to produce various and sundry 
operas thereat, and for such transportation defendant paid the expenses and charges 
tnereof. 

And in connection with the production of opera comique and grand opera as afore- 
said at said cities of Montreal, Toronto, Buffalo, Rochester, Syracuse, Baltimore, 
Pittsburgh, Cincinnati. W^ashington, and Boston bj' defendant as aforesaid, defendant 
sold and offered for sale tickets of admisncn and received in payment therefor sums 
of money. 

LI. During the years 1907, 1908, and 1909 defendant met with great financial and 
artistic success in the production of grand opera and opera comique as aforesaid, the 
operas produced by him were received with public approval, the opera-going pubhc 
was increased in number, and defendant's productions were generally popular and 
largely in demand. Defendant had introdiiced to the public during this period the 
aforesaid Fiench operas of the modern repertoire never before brought to the attention 
of the musical public in the United States, and continued through lus efforts and recog- 
nized ability as a grand-opeia director, to bring before the New York and American 
public at large, artists of great renown never theretofore presented to any audience 
In the United States, and numerous other singers discoveied by him in his search 
throughout the woild, who rapidly rose to positions of professional greatness. 

LI I. This defendant is not and never has been a man of great wealth; but in the 
years 1906, 1907, 1908, and 1909, through his untiring efforts and search throughout 
Europe, America, and other parts of the world, he succeeded in securing the producing 
rights of many operas of great and recognized merit, among such operas being those 
hereinbefore mentioned ; and also succeeded in securing contracts with a large number 
of distinguished opera singers of great and recognized ability (such as those herein- 
before mentioned), and also succeeded in securing contracts with opera directors and 
conductors, ballet masters, and other persons of great repute and ability, wherein and 
whereby such persons obligated themselves to come to the United States and sing and 

Serform for this defendant exclusively in grand opera and opera comique to be pro- 
uced by him in his aforesaid opera houses in the cities of New York andt Philadelphia 
and in divers other opera houses in sundry cities and States of the United States, and 
as a result of such efforts and such contracts this defendant succeeded in bringing 
said opeias and in causing and procuring said singers, directors, and other persons to 
come to the United States; and through defendant's artistic production of said operas 
and divers and sundry other popular and well-known operas and operas comique and 
through the extraordinarily efficient rendition of such operas and operas comique by 
the musicians, conductors, directors, and singers under defendant's control and in hiB 
employ, and by reason of the recognized excellence of the singing and acting of the 
great ensemble of singers and actors so gathered together, this defendant was enabled 
to and did produce in said cities and present to the opera-going public therein in 
the years 1907, 1908, 1909, and 1910 the most extensive and comprehensive repertoire 
of giand opera and opera comique ever produced in the United States; and year by 
year as this defendant proceeded and progressed with such productions his reputation 
as an opera director increased and his productions of grand opera and opera comique 
increased in popularity with the opera-going public, and the attendance of the opeia- 

going public at his aforesaid opera houses increased and his revenues from the said 
usiness, trade, and commerce increased so that in the years 1908 and 1909, notwith- 
standing the wicked and unlawful conduct of this plaintiff as hereinafter more par- 
ticularly described, defendant was not only conducting the production of grand opera 
and opera comique to the satisfaction and gratification of the opera-going public in the 
United Scates, but was also conducting same at a substantlal^financial remuneratioii 
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and profit to himself; thiough defendant's efforts as aforesaid, grand opera and opera 
comique, both of which had, prior to defendant's efforts therein, been at a low ebb in 
the United States, weie popularized and the number of opera goers in the United 
States was greatly increased and the demand for high-class grand opera and opera com- 
ique was likewise increased, and defendant, but for the wrongful and illegal con- 
duct of plaintiff, as hereinafter more particularly described, had every reason to 
hope, believe, and expect that he would be able to continue in said business, trade, 
and commerce to the satisfaction and gratification of the continually increasing opera- 
going public, and to the enhancement of defendant's reputation and financial profit. 

LIII. In the year 1906 this defendant caused and procured one Allesandre Bond, 
one of the greatest living lyric tenors who had been discovered by defendant in Italy, 
and who had never been heard of or seen in this country before, to come to the United 
States from Italy for the purpose of singing in grand opera performances to be pro- 
duced by defendant in his aioresaid opera house in the city of New York, and in 
divers other opera houses in sundry cities and States of the United States; prior to his 
coming to the United States for such purposes said Bonci had entered into a written 
contract with this defendant wherein and whereby he had agreed with defendant to 
sing for defendant exclusively for a period of five years, beginning with the opera 
season of 1906-7, for which services defendant was to pay saM Bonci a large salary 
amounting to many thousand dollars each year. 

Said Bonci fulfilled his aforesaid contract for the season of 1906-7 and was paid in 
full by defendant for such services in accordance with and in due compliance with the 
terms and conditions of said contract. 

The services of said Bonci during said season of 1906-7 were eminently satis- 
factory to this defendant and to the opera-going public, said Bonci attained great fame 
by his singing at the performances at which he appeared at defendant's said opera 
house during said season, and by reason of his wonderful voice he became and was 
extremely popular with the opera-going public, and his services became and were of 
great financial value to this defendant, and added greatly to defendant's reputation , 
popularity, and prestige as a director of opera; accordingly this defendant, relying 
upon said I3onci's services for the coming seasons of 1907-8 prepared and made plans 
to present said Bonci in numerous operas for which he was peculiarly adapted. 

In the year 1907, without the knowledge or consent of this defendant, and in vio- 
lation of his rights under his aforesaid contract with said Bonci, plaintiff, well know- 
ing of said contract and of its terms and conditions, and tfien and there being informed 
thereof by this defendafit, unlawfully designing and wickedly contriving to injure 
thi3 defendant in his aforesaid business, trade, and commerce, and unlawfully design- 
ing and wickedly contriving to monopolize the business, trade, and commerce of 
producing grand opera and opera comique in the United States, and as an attempt so 
to monopolize the same, did unlawfully and wickedly solicit, inveigle, and induce 
said Bonci to violate and breach his aforesaid contract with this defendant, and then 
and there did cause and procure said Bonci to enter into a contract with plaintiff 
wherein and whereby said Bonci agreed with plaintiff to sing for plaintiff at its afore- 
said opera house in the city of New York and at divers other opera houses in the 
State of New York and in other States of the United States; and as a result of said 
contract said Bonci did, during the years 1907-8 and years subsequent thereto, sing 
lor plaintiff in violation of his aforesaid contract obligations to this defendant; and 
all of this was accomplished by this plaintiff in and by knowingly, willfuUv, and 
wickedly offering to give and giving to said Bonci for his said services to this plaintiff 
sums of money Sir in excess of the amount for which he had contracted to sing for 
this defendant, and which said sums were far in excess of the real value of any serv- 
ices rendered by said Bonci to plaintiff, as plaintiff then and there well knew. 

In and by seducing, inveigling, and procuring said Bonci to violate his aforesaid 
contract with this defendant, as aforesaid, plaintiff deprived defendant of the serv- 
ices of said Bonci, which said services defendant relied and was relying upon for 
the proper production of certain operas which he had advertised would be given 
by him and which said operas he contemplated and intended producing at his afore- 
said opera houses, and as a result defendant was forced, at the time of producing 
said operas, to substitute another si^er inferior to said Bonci in ability and repu- 
tation, to sing the parts which said Bonci was to have sung, and would have sung 
but for the wrongful acta of plaintiff as aforesaid, all of which resulted in great finan- 
cial loss to defendant and in irreparable damage to defendant's professional reputation, 
and in great harm to defendant's ^ood will in the business, trade, and commerce 
aforesaid, and in great mental anguish, suffering, and distress to this defendant. 

LIV. In the year 1907 this defendant caused and procured one Albani, one of 
the greatest living lyric tenors who had been discovered by defendant in Italy, and 
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who had never been heard of or seen in this country before, to come to the United 
States from Italy for the purpose of singing in grand opera performances to be pro- 
duced by defendant in his aforesaid opera house in the city of New York, and in 
divers other opera houses in sundry cities and States of the United States; prior to 
his coming to the United States for such purposes said Albani had entered into % 
written contract with this defendant wherein and whereby he had a^eed with de- 
fendant to sing for defendant exclusively for a period of five years, beginning with 
the opera season of 1906-7, for which services defendant was to pay said Albani % 
large salary, amounting to many thousand dollars each year. 

Said Albani fulfilled his aforesaid contract for the season of 1906-7 and was paid 
in full by defendant for such services in accordance with and in due compliance with 
the terms and conditions of said contract. 

The services of said Albani during said season of 1906-7 were eminently satis- 
factory to this defendant and to the opera-going public, said Albani attaining great 
fame by his singing at the performances at whicn he appeared at defendant's said 
opera house during said season, and by reason of his wonderful voice he became and 
was extremely popular with the opera-going public, and his services became and were 
of great financial value to this defendant, and added greatly to defendant's reputa- 
tion, popularity, and prestige as a director of opera; accordingly this defendant, 
relying upon said Albani's services for the commg season of 19H07-8, prepared and 
made plans to present said Albani in numerous operas for which he was peculiarly 
adapted. 

In the year 1907, without the knowledge or consent of this defendant, and in viola- 
tion of his rights under his aforesaid contract with said Albani, plaintiff, well knowing 
of said contract and of its terms and conditions, unlawfully designing and .wickedly 
contriving to injure this defendant in his aforesaid business, trade, and commerce, 
and unlawfully designing and wickedly contriving to monopolize the business, trade, 
and commerce of producing grand opera and opera comique in the United States, 
and as an attempt so to monopolize the same, did unlawfully and wickedly solicit, 
inveigle, and induce said Albani to violate and breach his foresaid contract with 
this defendant, and then and there did cause and procure said Albani to enter into i 
contract wherein and whereby said Albani agreed with plaintiff to sing for plaintiff 
in opera performances to be produced by plaintiff in the city of Boston at the Boston 
Opera House, and as a result of said contract, said Albani did, in the year 1907, sing 
for plaintiff in said performances at said Boston Opera House in violation of his afore- 
said contract obligations to this defendant, and did refuse to sing for this defendant 
at his aforesaid opera house in the city of New York, and all of this was accomplished 
hy this plaintiff in and by knowingly, willfully, and wickedly offering to give and 
giving to said Albani for his said services to this plaintiff sums of money far in excess 
of the amount for which he had contracted to sing for this defendant, and which ^id 
sums were far in excess of the real value of any services rendered by said Albani to 
plaintiff, as plaintiff then and there well knew. 

In and by seducing, inveigling, and procuring said Albani to violate his aforesaid 
contract with this defendant as aforesaid, plaintiff deprived defendant of the services 
of said Albani, which said services defendant relied and was relying upon for the 
proper production of certain operas which he had advertised would be given by him 
and which said operas he contemplated and intended producing at his aforesaid opera 
houses, and as a result defendant was forced, at the time of producing said operas, to 
substitute another singer inferior to said Albani in ability and reputation to sing the 
parts which Albani was to have sung and would have sung but for the wrongfulactfl 
of plaintiff as aforesaid, all of which resulted in great financial loss to defendant and 
in irreparable damage to defendant's professional reputation, and in great harm to 
defendant's good wul in the business, trade, and commerce aforesaid, and in great 
mental anguish, suffering, and distress to this defendant. 

LV. In the year 1908 this defendant caused and procured one Valles, a tenor of 
prominence and marked ability, to come to the United States from Europe for the 
purpose of singing in grand opera performances to be produced by defendant in his 
aforesaid opera house in the city of New York and in divers other opera houses in 
sundry cities and States of the United States; prior to his coming to the United States 
for such piUT)Oses said Valles had entered into a written contract with this defendant 
wherein and whereby he had agreed with defendant to sing for defendant exclusively 
for a period of five years, beginning with the opera season oi 1908-9, for which services 
defendant was to pay said valles a large salary amounting to many thousand dollars 
each year. 

Saia Valles fulfilled his aforesaid contract for the season of 1908-9 and was paid in 
full by defendant for such services in accordance with and in due compliance with thi 
terms and conditions of said contract. 
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The services of said Valles during said season of 1908-9 were eminently satia- 
factorv to this defendant and to the opera-going public, said Valles attained great ' 
fame by his sinj^ng at the performances at which he appeared at defendant's said 
opera house during said season, and by reason of his wond!eriul voice he became and 
was extremely; popular with the opera-going public, and his services became and were 
of great financial value to this defendant, and addea greatly to defendant's reputation, 
popularity, and prestige as a director of opera; accordingly this defendant, relying 
upon said Valles* services for the coming season of 1909-10 and 1910-11, prepared and 
made plans to present said Valles in numerous operas for which he was peculiarly 
adapted. 

In the year 1908, without the knowledge or consent of this defendant, and in viola- 
tion of his rights under his aforesaid contract with said Valles, plaintiiff well knowing 
of said contract and of its terms and conditions, and then and there being informed 
thereof by this defendant, unlawfully designing and wickedly contriving to injure this 
defendant in his aforesaid business, trade, and commerce, and unlawfully designing 
and wickedly contriving to monopolize the business, trade, and commerce of producing 
grand opera and opera comique in the United States, and as an attempt so to monopo- 
lize the same, did unlawfully and wickedly solicit, inveigle, and induce said Valles to 
violate jajid breach his aforesaid contract with this defendant, and then and there did 
cause and procure said Valles to enter into a contract with plaintiff wherein and 
whereby said Valles agreed with plaintiff to sing for plaintiff at its aforesaid opera 
house in the city of New York, and at divers other opera houses in the State of New 
York and in other States of the United States; and as a result of said contract said Valles 
did, during the season 1909-10, refuse to sing for defendant in violation of his aforesaid 
contract obligations to this defendant; and all of this was accomplished by this plaintiff 
in and by knowingly, willfully, and wickedly offering to give and giving to said Valles 
for his said services to this plaintiff sums of money far in excess of the amount for 
which he had contracted to sing for this defendant, and which said sums were far in 
excess of the real value of any services rendered by said Valles to plaintiff, as plaintiff 
then and there well knew. 

In and by seducing, inveigling, and procuring said Valles to violate his aforesaid 
contract with this defendant, as aforesaid, plaintiff deprived defendant of the services 
of said Valles, which said services defendant relied and was relying upon for the 
proper production of certain operas which he had advertised would be given by him 
and which said operas be contemplated and intended producing at his aforesaid opera 
houses, and as a result defendant was forced, at the time of producing said operas, to 
substitute another singer inferior to said Valles in ability and reputation, to sing the 
parts which said Valles was to have sung, and would have simg but for the wrongful acts 
of plaintiff as aforesaid, all of which resulted in great financial loss to defendant and in 
irreparable damage to defendant's professional reputation, and in great harm to 
defendant's ^ocd will in the business, trade, and commerce aforesaid, and in great 
mental anguish, suffering, and distress to this defendant. 

LVI. In the year 1908 defendant caused and procured one Florentino Constantino, 
a tenor of world-wide renown and among musical experts considered as the equal of 
the great tenor Caruso, to come to the United States from Europe for the purpose of 
singmg in grand opera performances to be produced by defendant in his aforesaid 
opera houses in the cities of New York and rhiladelphia, and in divers other opera 
houses in sundry cities and States of the United States; prior to his coming to the 
United States for such purpose said Constantino had entered into a written contract 
with this defendant wherein and whereby he had agreed with defendant to sing for 
defendant exclusively for a season of five months during each of the opera seasons in 
•the years 1908-9, 1909-10, 1910-11, for which services defendant was to pay said Con- 
stantino a salary of $500 for each performance in which he appeared in the season of 
1908-9, $600 for each performance in the season of 1909-10, and $700 for each perform- 
ance in the season of 1910-11. 

Said Constantino fulfilled his aforesaid contract for the season of 1908-9 and was 
paid in full by defendant for such services, in accordance and in due compliance 
with the terms and conditions of said contract. 

The services of said Constantino during said season of 1908-9 were eminently satis- 
foctory to this defendant and to the opera-going public; by reason of his wonderful 
voice of unusual and rare beauty and by virtue of his impressive dramatic ability 
and of his singularly attractive personality said Constantino became and was extremely 
popular with the opera-going public, and his services became and were of great finan- 




made plans to present said Constantino in numerous operas for which he was peculiarly 
adapted. 
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In the year 1909, without the knowledge or consent of this defendant, and in vio- 
lation of nis rights under his aforesaid contract with said Constantino, plaintiff weti 
knowing of said contract and of its terms and conditions, and then ana there being 
informed thereof by this defendant, unlawfully designing and wickedly contriving 
lo injure this defendant in his aforesaid business, trade, and commerce, and unlaw- 
fully designing and wickedly contriving to monopolize the business, trade, and com- 
merce of producing grand opera and opera comique in the United States, and as an 
attempt so to monopolize tne same, aid unlawfully and wickedly solicit, inveigle, 
and induce said Constantino to violate and breach his aforesaid contract with this 
defendant, and then and there did cause and procure said Constantino to enter into 
a contract with plaintiff wherein and whereby said Constantino agreed with plaintiff 
to sing for plaintiff at its aforesaid opera house in the city of New York, and at divers 
other opera houses in the State of New York and in other States of the United States; 
and as a result of said contract said Constantino did during the years 1909-10, and 
years subsequent thereto, sing for plaintiff in violation of his aforesaid contract obli- 

fitions to this defendant; and all of this was accomplished by this plaintiff in and 
y knowingly, willfully, and wickedly offering to give and giving to said Constantino 
for his said services to this plaintiff the sum of $1,200 for each performance in which 
said Constantino appeared for plaintiff, which said siun was far in excess of the amount 
for which said Constantino had contracted to sing for this defendant and far in excess 
of the real value of any services rendered by said Constantino to plaintiff, as plaintiff 
then and there well knew. 

In and by seducing, inveigling, and procuring said Constantino to violate his 
aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant of the 
services of said Constantino, which said services defendant relied and was relying 
upon for the proper pioduction of certain operas which he had advertised would be 
given by him and which said operas he contemplated and intended producing at his 
aforesaid opera houses, and as a result defendant was forced, at the time of producing 
said operas, to substitute another singer inferior to said Constantino in ability and 
reputation to sing the parts which said Constantino was to have sung and would have 
sung but for the wrongful acts of plaintiff as aforesaid, all of which resulted in great 
financial loss to defendant and in irreparable damage to defendants' professional 
reputation, and in great harm to defendant's good will in the business, trade, and com- 
merce afoiesaid, and in great mental anguish, suffering, and distress to this defendant. 
LVII. In the year 1908 defendant caused and procured one Charles Gillibert, one 
of the greatest actor-baritones of the world, to come to the United States from Europe 
for the purpose of singing in ^nd opera performances to be produced by defendant 
in his aforesaid opera houses m the cities of New York and Pmladelphia, and for the 
purpose of singing in sundry other opera houses in divers cities of the United States; 

grior to his coming to the United States foi such performances said Charles Gillibert 
ad entered into a written contiact with this defendant wherein and whereby he had 
agreed with defendant to sing for defendant exclusively for a term of five years, 
beginning with the opera season of 1908-9, and for his services in so singing defend- 
ant had agreed to pay said singer a large salary, amounting to many thousand dollars 
Said Charles Gillibert having come to the United States at the instance of this 
defendant did, during the season of 1908-9 enter upon the fulfillment of his afore- 
said contract with this defendant, and for some time appeared in grand operas pro- 
duced by this defendant and sung the parts therein assigned thereimder to him by 
this defendant. In all such performances in which he so appeared, his services were 
eminently satisfactory to this defendant and to the opera-going public, and by reason 
of his wonderful voice and dramatic ability said Charles Gillibert became and was, 
extremely popular with the opera-eoing public, and his services became and were of 
great financial value to this defendant and added greatly to defendant's reputation, 
popularity, and prestige as a director of opera, and accordingly this defenant relying 
upon said Charles Gillibert's services during the opera season of the years 1909-10 
and succeding seasons, prepared and made plans to present said Charles Gillibert in 
numerous operas for which ne was peculiarly adapted. 

In the year 1908, without the knowledge or consent of this defendant, and in viola- 
tion of his rights under his aforesaid contract with said Charles Gillibert, plaintiff 
well faiowing of said contract and of its terms and conditions, and then and there 
being informed thereof by this defendant, imlawfully designing and wickedly con- 
triving to injure this defendant in his aforesaid business, trade and commerce, and 
unlandully designing and wickedly contriving to monopolize the business, trade and 
commerce of producmg giand opera and opera comique in the United States, and as 
an attempt so to monopolize the same, did unlawfully and wickedly solicit, inveigle 
and induce said Charles Gillibert to violate and breach his aforesaid contract with 
this defendant, and then and there did invite and solicit the said Charles Gillibert to 
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enter into a contract with plaintiff wherein and whereby he should agree with plain-^ 
tiff .to sing for plaintiff at its aforesaid opera house in the city of New York and at^ 
fivers other opera houses in the State of New York, and in other States of the United 
States, and as a result of said invitation and solicitation said Charles Gillibert did, 
thereupon, refuse to fulfill his obligations under the aforesaid contract with this 
defendant, and all of this was accomplished by this plaintiff in and by knowingly, 
wilfully, and wickedly offering to give to said Charles Gillibert for his said services 
to this plaintiff sums of money far in excess of the amoimt for which he had contracted 
to sing for this defendant, and other inducements, and which said sums and induce- 
ments were far in excess of the real value of any services to be rendered by said Charles 
Gillibert to plaintiff, as plaintiff then and there well knew. 

In and by seducing, inveigling, and procuring said C harles Gillibert to violate his 
aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant of a 
portion of the services of said Charles Gillibert, which said services defendant relied 
and was relying upon for the production of certain operas which he had advertised 
would be given by him, and which said operas he contemplated and intended pro- 
ducing at his aforesaid opera houses; and, as a result, defendant was forced at the time 
of producing said operas to substitute another singer, inferior to said Charles Gillibert 
in ability and reputation, to sing the parts which said Charles Gillibert was to have 
sung and would have sung but for the wrongful acts of plaintiff as aforesaid, all of 
which resulted in great financial loss to defendant and in irreparable damage to defend- 
ant's professional reputation and in great harm to defendant's good will in the business 
trade and commerce aforesaid, and in great mental anguish, suffering, and distress to 
this defendant. 

LVIII. In the year 1909 defendant caused and procured one Marguerite Sylva, a 
mezzo-soprano of world-wide renown and of recognized ability, to come to the United 
States from Europe for the purpose of singing in grand opera performances to be 
produced by defendant in his aforesaid opera bouses in the cities of New York and 
rhiladelphia, and for the purpose of singing in sundry other opera houses in divers 
cities of the United States; prior to her coming to the United States for such perform- 
ances said Marguerite Sylva had entered into a written contract with this defendant 
wherein and whereby she had agreed with defendant to sing for defendant exclusively 
for a term of five years, beginning November 15, 1909, and for her services in so singing 
defendant had agreed to pay said singer a large salary, amounting to many thousands 
of dollars. 

Said Marguerite Sylva having come to the United States at the instance of this 
defendant did, in the year 1909, enter upon the fulfillment of her aforesaid contract 
with this defendant, and for some time appeared in grand operas produced by this 
defendant and sung the parts therein assigned to her by him. In all such performances 
in which she so appeared her services were eminently satisfactory to this defendant 
and to the opera-going public, and by reason of her wonderful voice and dramatic 
ability said Marguerite Sylva became and was extremely popular with the opera- 
going public, and her services became and were of great financial value to this defend- 
ant and added greatly to defendant's reputation, popularity and prestige as a director 
of opera, and accordingly this defendant, relying upon said Marguerite Sylva 's services 
during die opera season of the years 1909-10 and succeeding seasons, prepared and 
made plans to present said Marguerite Sylva in numerous operas for which she was 
peculiarly adapted. 

In the year 1909, without the knowledge or consent of this defendant, and in viola- 
tion of his rights under his aforesaid contract with said Marguerite Sylva, plaintiff 
well knowing of said contract and of its terms and conditions, and then and there 
being informed thereof by this defendant, unlawfully designing and wickedly con- 
triving to injure this defendant in his aforesaid business, trade, and commerce, and 
unlawfully designing and wickedly contriving to monopolize the business, trade, 
and commerce of producing grand opera and opera comique in the United States, and 
as tin attempt so to monopolize the same did unlawfully and wickedly solicit, inveigle, 
and induce said Marguerite Sylva to violate and breach her aforesaid contract with 
this defendant, and then and there did cause and procure the said Marguerite Sylva 
to enter into a contract with plaintiff wherein and whereby she agreed with plaintiff 
to sing for plaintiff at its aforesaid opera house in the city of New York and at divers 
other opera houses in the State of New York, and in other States of the United States, 
and as a result of said contract said Marguerite Sylva did, during the years 1909-10 
and years subsequent thereto sing for plaintiff in violation of her aforesaid obligatioijp 
to this defendant, and all of this was accomplished b>[ this plaintiff in and by knowr 
ingly, willfully, and wickedly offering to give and giving to said Marguerite Sylva 
for her said services to this plaintiff sums of money far in excess of the amount for 
which she had contracted to sing for this defendant, and which said sums were far 
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in excess of the real value of any services rendered by said Marguerite Sylva to plain- 
tiff, as plaintiff then and there well knew. 

In and by seducing, inveigling, and procuring said Marguerite Sylva to violate 
her aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant 
of the services of said Marguerite Sylva, which said services defendant relied and was 
relying upon for the production of certain operas which he had advertised would be 
given by him, and which said operas he contemplated and intended producing at 
his aforesaid opera houses, and as a result defendant was forced at the time of pro- 
ducing said operas to substitute another singer inferior to said Marguerite Sylva in 
ability and reputation to sing the par!s ^hich said Marguerite Sylva was to have sung 
and would have sung but for the wronrful acts of plaintiff as aforesaid, all of which 
resulted in great financial loss to defenaant and in irreparable dainage to defendant's 
professional reputation, and in great harm to defendant's p^ood will in the business, 
trade, and commerce aforesaid, and in great mental anguish, suffering, and distress 
to this defendant. 

LIX. In the year 1909 defendant caused and procured one Vilmos Beck, a baritone 
of recognized and world-wide renown and fame, to come to the United States from 
Europe for the purpose of singing in grand opera performances to be produced by 
defendant in his aforesaid opera houses in the cities of New York and Philadelphia, 
and in divers other opera houses in sundry cities and States of the United States; 
prior to his coming to the United States for such performances said Vilmos Beck had 
entered into a written contract with this defenaant wherein and whereby he had 
agreed with the defendant to sing for defendant exclusively for a term of Rve years, 
and for his services in so singing, defendant had agreed to and was obliged to pay said 
Beck a large salary, amounting to many thousand dollars. 

Said Vilmos Beck having come to tne United States at the instance of this defend- 
ant did, in the year 1909, enter upon the fulfillment of his aforesaid contract with this 
defendant, and for some time appeared in grand operas produced by this defendant 
and sung the parts therein assigned thereunaer to him by this defendant. In all such 
performances in which he so appeared, his services were eminently satisfactory to 
this defendant and to the opera-going public, and by reason of his wonderful voice 
and dramatic ability said Vilmos Beck became and was extremely popular with the 
opera-going public, and his services became and were of great financial value to this 
defenaant and added greatly to defendant's reputation, popularity, and prestige as a 
director of ojjera, and accordingly this defenaant, relying upon said Vilmos Seck's 
services during the opera season of the years 1909-;10 and succeeding seasons, pre- 
pared and made plans to present said Vilmos Beck in numerous operas for which he 
was peculiarly adapted. 

In the year 1909, without the knowledge or consent of this defendant, and in vio- 
lation of his rijghts under his aforesaid contract with said Vilmos Beck, plaintiff well 
knowing of said contract and of its terms and conditions, and then and there being 
informed thereof by this defendant, unlawfully designing and wickedly contriving 
to injure this defendant in his aforesaid business, trade, and commerce, and unlaw- 
fully designing and wickedly contriving to monopolize the business, trade, and com- 
merce of producing grand opera and opera comique in the United States, and as an 
attempt so to monopolize the same, did unlawfully and wickedly solicit, inveigle, 
and induce said Vilmos Beck to violate and breacn his aforesaid contract with this 
defendant, and then and there did cause and procure the said VUmos Beck to enter 
into a contract with plaintiff wherein and whereby he agreed with plaintiff to sing for 

Elaintiff at its aforesaid opera house in the city of New York and at divers other opera 
ouses in the State of New York, and in other States of the United States, and as a 
result of said contract said Vilmos Beck did, during the years 1909-10 and years 
subsequent thereto, sing for plaintiff in violation of nis aforesaid obligations to this 
defendant, and all of this was accomplished by this plaintiff in and by knowingly, 
willfully, and wickedly offering to give and giving to said Vilmos Beck for his said 
services to this plaintiff sums of money far in excess of the amount for which he had 
contracted to sing for this defendant, and which said sums were far in excess of the 
real value of any services rendered by said Vilmos Beck to plaintiff, as plaintiff then 
and there well knew. 

In and by seducing, inveigling, and procuring said Vilmos Beck to violate his afore- 
said contract with this defendant as aforesaid, plaintiff deprived defendant of the 
services of said Vilmos Beck, which said services defendant relied and was relying 
upon for the production of certain operas which he had advertised would be given 
by him, and which said operas he contemplated and intended producing at his afore- 
said opera houses, and as a result defendant was forced at the time of producing said 
operas to substitute another singer inferior to said Vilmos Beck in abnity and repu- 
tation to sing the parts which said Vilmos Beck was to have sung and would have 
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sung but for the wrongful acts of plaintiff as aforesaid, all of which resulted in great 
financial loss to defendant and m irreparable damajge to defendant's professional 
reputation, and in great harm to defendant's good will in the business, trade, and com- 
merce aforesaid, and in great mental anguish, suffering, and distress to this defendant. 

LX. In the year 1906 defendant caused and procured one Charles Dalmores, then 
known and recognized throughout Europe as tne greatest French dramatic tenor in 
the world, to come to the United States from Europe for the purpose of singing in 
grand-opera performances to be produced by defendant in his aforesaid opera houses 
m the cities of New York and Philadelphia, and in divers other opera houses in sundry 
cities and States of the United States; and prior to his coming to the United States for 
such performances, said Charles Dalmores had entered into a written contract with 
this defendant wherein and whereby he agreed to sing for this defendant exclusively 
during the opera seasons in the years 1906-7, 1907-8, 1908-9, and 1909-10, and for 
which services defendant had agreed and was obligated to pay to said Dalmores large 
sums of money amounting to many thousand dollars. 

During the opera seasons in the years 1906-7, 1^07-8, 1908-9 said Dalmores fulfilled 
his aforesaid contract with defendant and sung for defendant in various operas pro- 
duced by defendant and was paid in full by defendant for such services in accordance 
and in due compliance with the terms and conditions of said contract. The services 
of said Dalmores during said seasons of 1906-7, 1907-8, were eminently satisfactory 
to this defendant and to the opera-going public. By reason of his wonderful voice 
and dramatic abdity said Dalmores became and was extremely popular with the 
opera-going public, and his services became and were of great financial value to tbis 
defendant, and added greatly to defendant's reputation, popularity, and prestige as 
a director of opera. Accordingly this defendant, relying upon said Dalmores' services 
for the coming seasons of 1908-9 and 1909-10, and subsequent seasons, prepared and 
made plans to present said Dalmores in numerous operas for which he was peculiarly 
adapted. 

In the year 1908, without the knowledge or consent of this defendant, and in viola- 
tion of his rights under his aforesaid contract with said Dalmores, plaintiff and its 
agents, well knowing of said contract and of its terms and conditions, unlawfully 
designing and wickedly contriving to injure this defendant in his aforesaid business, 
trade, and commerce, and unlawfully designing and wickedly contriving to monopo- 
lize the business, trade, and commerce of producing grand opera and opera comique 
in the United States, and as an attempt so to do, did unlawfully solicit, inveigle, and 
induce the said I^almores to violate and breach his aforesaid contract with this defend- 
ant, and then and there did cause and procure the said Dalmores to enter into a con- 
tract with plaintiff wherein and whereby said Dalmores agreed with plaintiff to sing 
for plaintiff at its aforesaid opera house m the city of New York, and at divers other 
opera houses in the State of New York and other States of the United States, and all 
of this wasaccomplished by plaintiff and its agents in and by knowingly and wickedly 
and falsely representing ana pretending to said Dalmores that this defendant was 
hopelessly insolvent and in financial difficulties and would be unable to pay said 
DsQmores for singing for him under his aforesaid contract with defendant, and m and 
by knowingly, willfully, and wickedly offering and contracting to give to said Dal- 
mores for his proposed services to this plaintiff sums of money far in excess of the 
amount for which said Dalmores had contracted to sing for this defendant, and other 
inducements all far in excess of the real value of any services to be rendered by said 
Dalmores to plaintiff, as plaintiff then and there well knew. 

In and by seducing, inveigling, and procuring the said Dalmores to violate his 
aforesaid contract with this defendant as aforesaid, plaintiff deprived defendant of a 
portion of the services of the said Dalmores, which said services defendant relied and 
was relying upon for the proper production of certain operas which he had advertised 
would be given by hun, and which said operas he contemplated and intended pro- 
ducing at his aforesaid opera houses, and as a result defendant was forced at the time 
of producing said operas to substitute another singer inferior to said Dalmores in ability 
and reputation, to sing the parts which the said Dalmores was to have sung and would 
have sung but for the wrongful acts of plaintiff as aforesaid, all of which resulted in 
great financial loss to defendant and in irreparable damage to defendant's professional 
reputation, and in great harm to defendant's good will in the business, trade, and 
commerce aforesaid, and in great mental anguish, suffering, and distress to this 
defendant. 

LXI. In the years 1907, 1908, and 1909, this defendant caused and procured num- 
erous other opera singers, male and female, of recognized ability and world-wide 
renown, to come to the United States from Europe and from other parts of the world 
for the purpose of singing in grand opera performances to be produced by defendant 
in his aforesaid opera nouses in the cities of New York and Philadelphia and in divers 
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other opera houses in sundry cities and States of the United States, and prior to their 
coming to the United States for such performances such singers had entered into 
written contracts with this defendant wJierein and whereby they and each of them 
had agreed with defendant to sing for defendant exclusively for a season or seasons 
during the ensuing years, and for which services defendant had agreed with them 
and each of them to pay them large sums of money, amounting in the aggregate to 
many thousand dollars, and many of said singers did during the opera seasons in the 
years 1906-7, 1907-8, 1908-9, 1909-10, sing for defendant in operas produced by 
him in his said opera houses and in divers other opera houses in sundry cities and 
States of the United States, and were paid therefor by defendant in accordance and 
in due compliance with the terms and conditions of their respective contracts with 
defendant. 

In the years 1909 and 1910, without the knowledge or consent of this defendant, 
and in violation of his rights, under 'his aforesaid contracts with said singers and 
others of defendant's operatic forces, plaintiff and its agents, well knowing of said 
contracts, and in violation of defendant's rights thereunder, unlawfully designing 
and wickedly contriving to injure this defendant and his aforesaid business, trade, 
and commerce, and unlawfully designing and wickedly contriving to monopolize 
the business, trade, and commerce of producing grand opera and opera comique in 
the United States, and as attempts so to monopolize the same, did unlawfully and 
wickedly solicit and attempt to induce said singers and others aforesaid to violate 
and breach their respective contracts aforesaid with this defendant, and then and 
there did seek to cause and procure said singers and others aforesaid to enter into 
contracts with the plaintiff to sing for or otherwise serve plaintiff at its aforesaid 
opera house in the city of New York, and at divers other opera houses in th^ State of 
New York and in other States of the United States, and as inducements to said sing- 
ers and others aforesaid to break their aforesaid contracts with this defendant and to 
make contracts with this plaintiff, plaintiff and its said agents did falsely and fraud-? 
ulently represent and pretend to said singers and others aforesaid and each of them 
that this defendant was hopelessy bankrupt and in financial distress and was unable 
and would be unable to carry out his contracts with them, and would be unable to 
afford them the opportunity to sing in grand opera for or otherwise serve him, and 
would be unable to pay them for their services to him, and further did offer and 
promise and agree to pay to them sums of money far in excess of the sums which 
defendant had agreed to and was obligated to pay to them for their services to him, 
which said sums of money so offered and promised by plaintiff to said singers and 
others of defendant's operatic forces were far in excess of the value of any services 
which they might thereafter render to this plaintiff, as plaintiff and its said agents 
then and there well knew. 

LXII. And as a result of siich unlawful practices by the plaintiff and its said agents, 
the well-known opera singers, to wit, Zenatello, Carmen Melis, Galletti-Ganoli, and 
Duffai It, all of whom .were under contract with defendant to sing for him in perform- 
ances of grand opera to be prodi;ced by him during the season of 1910, and to sing 
for him excL sively, and for which defendant was obligated to pay them specific and 
certain si;ms of money for so singing, threatened defendant tnat they wovld break 
their said contracts and leave him and go to plaintiff and sing for the plaintiff i^nless 
the defendant altered their respective contracts and agreed to pay them sums of 
money far in excess of the amounts provided to be paid to them m their respective 
contracts with defendant, and because of said threats and because of the misconduct 
of this plaintiff and its agents as aforesaid, and in order to save himself from utter 
n;in, and to prevent said singers from leaving him and going to said plaintiff, this 
defendant was compelled to and did pay to said Zenatello, Carmen Melis, Galletti- 
Ganoli, and Duffault sums of money far in excess of the amounts which said persona 
had agreed to sing for as and for their compensation for singing for him, all to the 
great damage of this defendant. 

LXIII. In the year 1906 defendant had caused and procured one Campanini, a 
musical director of great abijity and world-wide renown, to come to the United States 
from Europe, and had introdi ced said Campanini to the public aa his director of his 
grand opera performances at his aforesaid opera house in the city of New York, and 
prior to his coming to the United States for such performances said Campanini had 
entered into a written contract with this defendant wherein and whereby he had 
agreed to conduct defendant's grand opera and opera comique performances at his 
aforesaid opera house in the city of New York diiring the opera seasons of 1906-7, 
1907-8, 1908-9, for which services defendant had agreed to pay said Campanini. 
After said Campanini had rendered his services for this defendant during the opera 
season of 1906-7, for which he had been paid in full, and said services so rendered 
by said Campanini had been eminently satisfactory to this defendant and to the opera* 
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going public, and by reason of his great ability as a musical director said Campanini 
was extremely popular with the opera-going public, and his services had become and 
were of great financial value to this defendant and added greatly to defendant's repu- 
tation, i)opularity, and prestige as a director of opera, defendant relied upon the said 
Campanini's services for the coming season of 1907-8 and subsequent seasons, and 
prepared and made plans for said Cami)anini to conduct the musical direction of 
defendant's grand opera productions during the coming season of 1907-8 and subse- 
quent seasons. 

In the year 1907, without the knowledge or consent of this defendant, plaintiff, 
knowing of defendant's arrangements with said Campanini and knowing of defendant's 
dependence upon said Campanini, and then and there unlawfully designing and 
wickedly contriving to injure this defendant in his aforesaid business, trade, and 
commerce, and unlawfully designing and wickedly contriving to monopolize the 
business, trade, and commerce of producing grand opera and opera comique in the 
United States and as an attempt so to monopolize Hie same, did unlawfully and wick- 
edly solicit, inveigle, and attempt to induce said Campanini to desert defendant and 
enter into a contract with plaintiff and then and there did attempt to cause and 
procure said Campanini to enter into a contract with plaintiff whereby said Campanini 
was to act as musical director for plaintiff at its aforesaid opera house in the city of 
New York and at divers other opera houses in the State of New York and in other 
States of the United States, and as a result of said solicitation, tempting, and inveigling 
said Campanini threatened defendant to leave his employ and to go into the employ 
of plaintiff as musical director for plaintiff unless defendant should agree to pay said 
Campanini a salary far in excess of that theretofore paid to him by this defendant, and 
in order to prevent said Campanini from carrying out said threats and in order to retain 
his services which were necessary to defendant, defendant was compelled to and did 
accede to such demands and thereafter was compelled to and did pay said Campanini 
a salary far in excess of the real value of his services, and all of this was accomplished 
by this plaintiff in and by knowingly, willfully, and wickedly offering to give to said 
Campanini for his said services to this plaintiff sums of money far in excess of the 
amount for which he had contracted to act as musical director for this defendant and 
which said sums were far in excess of the real value of any services which could or 
would have been rendered by said Campanini to plaintiff, as plaintiff then and there 
well knew. 

LXIV. Prior to the erection of defendant's aforesaid opera house in the city of 
New York plaintiff's season of grand opera in New York City had extended over a 
period of five months in each year, during which plaintiff had given five perform- 
ances each week. In the years 1907, 1908, 1909, and 1910, unlawfully designing and 
wickedly contriving to injure and destroy defendant's aforesaid business, trade, and 
coinmerce, and unlawfully designing and wickedly contriving to monopolize the 
business, trade, and commerce of producing grand opera and opera comique in the 
United States, and as attempts so to monopolize the same, tlie plaintiff, notwith- 
standing a c6nstantly diminishing attendance of the opera-going public at the per- 
formances of grand opera and opera comique producea by it at its aforesaid opera 
house in the city of New York, increased the number of such performances from 
five to seven in each week of its said seasons, and advertised and presented at various 
of such performances the aforesaid Allesandre Bonci, whom plaintiff had induced 
and persuaded to break his contract with this defendant as aforesaid. 

LXV. In the year 1908 plaintiff and its directors and officers, unlawfully designing 
and wickedly contriving to injure and destroy this defendant's business, trade, and 
commerce aforesaid, and unlawfully designing and wickedly contriving to monopo- 
lize the business, trade, and commerce of producing grand opera and opera comique 
in the United States, and as attempts so to monopolize the same, notwithstanding 
the fact that the opera-goin^ public in New York City was hardly BuflScient in num- 
ber to support the production of the grand opera and opera comique performances 
then and there being given by plaintiff and this defendant, purchased and caused 
and procured to be purchased a tract of land at Central Park West, between Sixty- 
second and Sixty-third Streets, in said city of New York, upon which th^y erected 
and caused and procured to be erected an opera house known as the ''New Theater," 
and thereafter in the years 1909 and 1910 plaintiff and its said officers and directors 
unla^ully designing and wickedly contriving to injure and destroy defendant's 
business, trade, and commerce, and unlawfully designing and wickedly contriving 
to monopolize the business, trade, and commerce of producing grand opera and opera 
comique in the United States, and as attempts so to monopolize the same, caused 
and procured to be produced at said opera house, at great financial loss to plaintiff, 
four performances of grand opera and opera comique each week during a season of 
five months in each year, so that in the opera season of the years 1909-10 the num- 



1274 TRUST LEGISLATION. 

ber of performances of grand opera and opera comique in said season in said city of 
New York was 16 as against 5 out four years prior thereto; and as an outlet for the 
use of the aforesaid opera singers whom plaintin had induced, inveigled, and seduced 
to break their contracts with this defendant as aforesaid, and as a further effort to 
injure and destroy this defendant's business, trade, and commerce aforesaid, and as 
attempts to unlawfully and wickedly monopolize the business, trade, and commerce 
of producing grand opera and opera comique in the United States, plaintiff and its 
officers and directors m said jrears of 1909 and 1910 caused and procured such singers 
BO inveigled and seduced to sing for plaintiff in and at the aforesaid performances of 
grand opera produced at said **New Theater" as aforesaid. 

LXVI. Prior to the erection of defendant's aforesaid opera house in the city of 
Philadelphia plaintiff in each year rented the privilegfe of presenting grand opera in 
an opera house on Broad Street in said city and at which in every season each year 
it had produced not exceeding five or six performances of grand opera. 

After the erection of defendant's said opera house in said city of Philadelphia and 
in the years 1908-9, 1909-10, plaintiff, its officers and directors, unlawfully design- 
ing and wickedly contriving to injure and destroy this defendant's business, trade, 
and commerce aforesaid, and unlawfully designing and wickedly contriving to monop- 
olize the business, trade, and commerce of producing grand opera and opera comique 
in the United States, and as unlawful attempts so to monopolize the same, notwith- 
standing the fact that plaintiff's business of producing grand opera and opera comique 
was then being conducted at a loss, made arrangements with the owners of the Academy 
of Music, an opera house in the city of Philadelphia, as a result of which plaintin 
•produced two performances of grand opera and opera comique each week for five 
months in each of the years 1908-9, 190Sf-10, at saia Academy of Music in said city of 
Philadelphia. 

LXVI I. But for plaintiff's unlawful and wicked conduct in causing and procuring 
the opera singers and musical directors aforesaid to violate their contracts with defend- 
ant as afoiesaid, this plaintiff could not have presented the additional performances 
of grand opera and opera comique in the cities of New York and Philadelphia as 
aforesaid. 

LXVIII. In and by the unlawful and wicked conduct of this plaintiff as herein- 
before set forth the business, trade, and commerce of producing grand opera and 
opera comique in the United States was thoroughly disorganized, the opera singers, 
musical directors, and other performers of such opera were completely demoralized, 
and men and women engaged in the business of singing in and directing operatic 
performances were educated to an utter disregard of contract obligations, and aefend- 
ant's business of producing grand opera and opera comique was by the year 1910 
reduced to such a condition of uncertainty that he could not rely or depend upon 
anyone under contract with him complying with the provisions of such contract, and 
thiough plaintiff's afoiesaid wrongful and malicious conduct his financial condition 
was seriously impaired, he was mentally distressed and harassed, and physically 
unfit to cany on his aforesaid business, trade, and commerce. During th<e years 1908, 
1909, and 1910 defendant, through plaintiff's wrongful and malicious conduct, as 
hereinbefore set forth, had constantly found himself obliged to rearrange his plans; 
in many instances after scheduling and advertising the contemplated production of 
certain operas and advertising that certain of the before-mentioned distinguished 
singers would appear therein, he would find that all such plans must be abandoned 
because such singers had been seduced away from him by the plaintiff and its agents 
through the unlawful methods hereinbefore set forth. 

These constant changes and the corresponding disappointment to the opera-going 
public, which had theretofore patronized defendant's performances, brought de- 
fendant's business into disrepute, defendant's prestige and reputation was damaged, 
the attendance upon his productions of grand opera and opei a comique was diminished 
and all of this resulted not only in great financial loss to this defendant, but also in 
mental ans^uish, worry, and concern, which in the month of March, 1910, resulted in 
deferdant^s physical collapse. 

In March, 1910, this defendant, as a result of all of the foregoing, was in such^ 
condition, physical and mental, that he was unfit to attend to any business of any 
nature whatsoever, and was so thoroughly disgusted and disappointed at the manner 
in which he had been treated by a competitor, this plaintiff, which had demonstrated 
that it had financial support and backing sufficient to enable it to conduct the business 
of producing grand opera at a loss so long as defendant continued in such business, 
decided to give up the fight and was ordered so to do by his medical advisers, who 
informed and advised him that in order to save his life he must quit all business and 
leave the United States and seek a rest and recuperation for his snattered nerves and 
constitution. 
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LXIX. In the month of March, 1910, defendant owned the following enumerated 

groperty, which he was using in the production of grand opera and opera comique as 
ereinbefore stated, to wit: An opera house in the city of New York, which had 
been erected and eauipped at an actual coat and expense of approximately $1,000,000; 
an opera house in tne city of Philadelphia, which had been erected and equipped at 
an actual cost and expense of approximately 11,250,000; scenery, costumes, fixtures, 
and other theatrical properties of the value of approximately $350,()00; an opera library 
of the value of approximately $50,000; contracts with opera singers and directors of 
the value of approximately $150,000; the exclusive rights to the production of 
numerous operas worth approximately $1,000,000; and a good will in his business, 
trade, and commerce aforesaid. 

LXX. In the months of March and April, 1910, and at no time prior thereto, did 
this defendant, or anyone acting for him or under his directions, ever produce grand 
opera or opera comique in the city of Chicago in the State of Illinois. 

LXXI. In the years 1906, 1907, 1908, 1909, and 1910 defendant produced grand 
opera and opera comique principally in the cities of New York, Philadelphia, and 
Boston, and occasionally in the cities of Washington, Baltimore, Pittsburgh, Buffalo, 
Rochester, Syracuse, Montreal, and Toronto; but defendant's good will in his said 
business, trade, and commerce extended throughout the United States and into 
Canada because of the reputed excellence of his operatic productions in said cities 
of New York, Philadelphia, and Boston. 

LXXII. In or about the month of March, 1910, the plaintiff, its officers and direc- 
tors, then well knowing this defendant's condition, as hereinbefore set forth, and 
realizing that they, through their aforesaid unlawful and wicked practices, had suc- 
ceeded m injuring and practically destroying defendant's business, trade, and com- 
merce aforesaid, and realizing his dangerously impaired physical and mental condi- 
tion as aforesaid, and unlawfully devisine and wickedly contriving to monopolize 
the business, trade, and commerce of producing grand opera and opera comique in 
the United States, and as attempts so to monopolize the same, sent various emissaries 
and agents to this defendant and through such emissaries and agents made various 
offers and propositions to this defendant looking to and with the view to plaintiff 
acquiring from defendant his aforesaid opera houses, scenery, fixtures, costumes, 
contracts with singers, and producing rights; said emissaries and agents made numer- 
ous proposals and offers to defendant, all of which were considered and discussed by 
defendant notwithstanding the fact that at the time of such proposals and discussions 
this defendant's physical and mental condition was such that he was not competent 
to properly transact any business negotiations of such an important character. While 
in the midst of such negotiations and before defendant had accepted or agreed upon 
any terms and before defendant had decided to sell out and dispose of his aforesaid 
properties, contracts, business, trade, and commerce his condition, both physical 
ana mental, became such that he was advised, directed, and commandea by his* 
medical advisers to give up all consideration of business and to leave the United 
States and seek rest and recuperation, whicli advice defendant decided to and did 
accept, and in the month of April, 1910, this defendant left the United States and 
went to Europe, from whence he did not return except for a sfiort stay until the 
autumn of 1912. 

LXXIII. Prior to defendant's departure from the United States, as last aforesaid, 
he had discussed with the Edward T. Stotesbury, mentioned in the complaint herein, 
the proposition of selling to said Stotesbury defendant's aforesaid opera house in the 
city of Philadelphia; defendant had also discussed with one Otto Kahn, one of plain- 
tin's directors, the proposition of combining the defendant's and plaintiff's aforesaid 
business, in which event defendant was to have had an interest in such combination: 
but in none of the aforesaid discussions between defendant and plaintiff's agents had 
defendant ever agreed to sell out his entire business, trade, and commerce and to 
refrain from engaging therein for any period of years. In every discussion had by 
defendant with any of plaintiff's aforesaid agents, prior to defendant's departure 
for Europe, as aforesaid, defendant had demanded the payment to him of at least 
$1,500,000 for his aforesaid opera house in the city of Philadelphia. 

LXXIV. Shortly prior to defendant's departure for Europe, as aforesaid, defendant 
then being mentally worried, harassed, and wholly unfit to attend to any further busi- 
ness, and realizing the utter hopelessness of attempting to compete with plaintiff in 
the aforesaid business, trade, and commerce, and being persuaded thereto by plain- 
tiff's agents and employees, signed and executed a power of attorney of which a copy 
is annexed to the complaint herein and marked * 'Exhibit C," and to which reference 
is hereby made as if here set forth in full. 

LXXV. On the 26th day of April, 1910, this defendant was in the city of London 
in the Kingdom of Great Britain. 
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LXXVI. On information and belief the contract, a coi)y of which is annexed to the 
complaint herein and marked "Exhibit A,** and to the original of which the defendant 
prays that reference may be had, was written and prepared by plaintiff and its em- 
ployees and agents. ^ 

LXXVII. Said contract was not seen by this defendant prior to April 26, 1910, 
nor did this defendant know of the terms proposed to be incorporated therein; sudi 
terms were arranged, as defendant is informed and believes, by plaintiff's agents 
«nd employees and defendant's attorney in fact, and after being so arran|;ed were 
embodied in said contract of April 26, 1910, which said contract was signed by 
this defendant's said attorney in fact, Arthur Hammerstein, without the same being 
submitted to this defendant for his sanction or approval. 

LXXVI II. On information and belief that immediately after the signing and 
delivery of said contract of April 26, 1910, by this defenaant's aforesaid attorney 
in fact, and before this defendant had ever seen the same, the plaintiff paid to de- 
fendant's said attorney in fact for this defendant, and said attomey-in fact accepted 
for this plaintiff, the sum of $100,000 as provided to be paid by the terms and con- 
ditions of paragraph marked * 'Fourth' ' of said contract of April 26, 1910; and immedi- 
ately thereafter, and without the knowledge of this defendant, and before this de- 
fendant had ever seen said contract of April 26, 1910, defendant's said attorney in 
fact delivered to plaintiff, its officers and agents, defendant's aforesaid sceneiry, cos- 
tumes and fixtures, library, and contracts with singers and opera-producing rights 
aforesaid. 

LXXIX. Thereafter and in or about the month of June, 1910, at the city of London, 
England, the aforesaid contract of April 26, 1910, and the fact that the same had been 
executed and delivered, as aforesaid, and that defendant's property, contracts, and 
rights aforesaid had been turned over to plaintiff and its agents, as aforesaid, was 
brought to this defendant's attention; at that time this defendant's mental and physi- 
cal condition was such that he was unable to make any resistance, his natural love 
and affection for his son restrained him from repudiating his acts as attorney in fact, 
as aforesaid, and because of these facts and of defendant's mental distress, worry, and 
harassment, resulting from the wrongful, unlawful, and wicked acts of plaintiff, its 
officers ana agents, as aforesaid, defendant accepted said contract, ana thereafter, 
and in the month of June, 1910, executed certain papers, which, he is informed and 
believes, are confirmatory of the acts of his attorney in fact, as aforesaid, and to 
which papers defendant prays that reference may be had as if the same were here set 
forth in full. 

LXXX. On information and belief, that, at the time of the execution of the afore- 
said contract of April 26, 1910, plaintiff represented, pretended, and agreed that this 
defendant should not be debarred from producing grand opera and opera comiq^ue in 
any part of the United States other than tne cities of New York, Philadelphia, Chicago, 
and Boston, and that plaintiff would not do and had not done anything .to debar 
defendant from producmg grand opera and opera comique in such other parts of the 
United States, when as a matter of fact and as plaintiff then and there well knew, it 
was making and planning to make contracts and agreements for the production of 
grand opera and o^era comique in practically every city of the United States where 
the opera-going public was sufficient in number to warrant or justify the production 
of grand opera and opera comique. 

LXXXI. That the aforesaid representations and assurances given by plaintiff and 
its agents to this defendant and his aforesaid attorney in fact, at the time of and prior 
to defendant's executing the aforesaid confirmatory agreements to the effect that 
plaintiff was not doing and would not do anything to debar or prevent this defendant 
irom producing grand opera and opera comique throughout the United States, except 
in said' cities of New York, Philadelphia, Boston, and Chicago were the controlling 
and material considerations to defendant for his execution of said confirmatory agree- 
ments, and but for said assurances and promises, which defendant accepted and relied 
up ;n, he would not have executed said confirmatory agreements. 

LXXXII. On information and belief, that, at the time of and prior to the execution 
of the aforesaid agreement of April 26, 1910, plaintiff and its officers and stents repre- 
sented and pretended to and agreed with defendant's aforesaid attorney in fact, that 
defendant might and could produce grand opera and opera comique throughout the 
United States except in the cities of New York, Philadelphia, Boston, and Chicago, 
and that plaintiff was not doing and would not do anything to debar or prevent defend- 
ant from so doing, when as a matter of fact, as plaintiff and its said officers and agents 
then and there well knew, plaintiff was making, and planning to make, contracts and 
t^reements for the production of grand opera and opera comique in practically every 
city of the United States where the opera-going public was sufficient in number to 
warrant or justify the production of grand opera and opera comique. 
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LXXXIII. On information and belief that the aforesaid representations and assur- 
ances given by plaintiff and its agents to defendant's said attorney in fact, as stated 
in the last preceding paragraph, were a controlling and material consideration ta 
said attorney in fstct for his execution of said agreement of April 26, 1910, and the 
agreement of which a copy is annexed to the complaint and marked "Exhibit B," 
and to the originals of which said agreements defendant prays that reference may be 
had; and but for said false and fraudulent representations and assurances, which 
defendant's said attorney in fact accepted, believed, and relied upon, he would not 
have executed said agreements. 

LXXXIV. That by the aforesaid false and fraudulent representations, all of which 
were made by plaintiff and its agents with the intent to monopolize the business, 
trade, and commerce of producing grand opera and opera comique in the United 
States, and as attempts so to monopolize the same, defendant's aforesaid attorney in 
fact was induced to execute the aforesaid agreements of April 26, 1910, copies of which 
are attached to the complaint herein as Exhibits A and B. 

LXXXV. That notwithstanding said false and fraudulent representations which 
defendant and his said attorney in fact believed and relied upon, the aforesaid con- 
tract of April 26, 1910, of which Exhibit A purports to be a copy, and the agreement 
confirmatory thereof which was signed by defendant in the month of June, 1910, as 
aforesaid, both expressly provide that this defendant shall not for a period of 10 years 
be connected in any business that encroaches upon the field occupied by the plain- 
tiff at the time of executing said contracts, when at that time and ever since plaintiff 
has occupied and now does occupy the entire field of grand opera and opera comique 
throughout the United States. 

LXXXVI. On information and belief, that immediately after the execution of 
the aforesaid contract of April 26, 1910, by defendant's attorney in fact, as aforesaid, 
and before defendant had ever seen said contract, plaintiff made public announce- 
ment of the fact that defendant had sold out his business, trade, ana commerce afore- 
said, which said announcement made it practically impossible for defendant to 
S reduce ^and opera and opera comique in the succeeding season, even had he repu- 
iated said contract and refused to confirm the same. 

LXXXVII. That immediately upon such publication all of defendant's subscribers 
canceled and abandoned their subscriptions for the next opera season, defendant's 
singers and directors and other employees sought for and made other engagements, 
and it would have been impossible for defendant to have reorganized his ensemble 
and to have been in position to present grand opera in the season of 1910-11 even had 
he refused to ratify and confirm said contract of April 26, 1910. 

LXXXVIII. That for all of the foregoing reasons and because of his mental and 
physical condition as aforesaid, and without fully appreciating the character of the 
papers which he was signing or that such contracts purported to or could be claimed 
to obligate him not to produce grand opera and opera comique in the United States 
for a period of 10 years from the date thereof, defendant, being then and there mentally 
irresponsible, signed a number of papers at London, England, in the month of June^ 
1910, the principal ones of which he oelieves to have been duplicates of the two agree- 
ments of which Exhibits A and B, attached to the complaint herein, purport to be 
copies. 

LXXXIX. In the opera seasons of the years 1906-7, 1907-8, 1908-9, and 1909-10 
plaintiff's regular charge for tickets for orchestra seats in its aforesaid opera house in 
the city of New York, for its performances of grand opera, was $5; and during said 
years plaintiff, being compelled thereto because of the excellence of defendant's pro- 
duction of grand opera at his aforesaid opera house in said city of New York, produced 
a varied repertoire of grand opera and presented therein numerous well-known and 
popular singers and performers. 

XO. In the season of 1910-11, and in all seasons subsequent thereto, having, by the 
imlawful practices hereinbefore set forth, succeeded in driving defendant out of the 
aforesaid business, trade, and commerce, and having secured to itself a monopoly in 
the city of New York in said business, trade, and commerce, plaintiff raised its price 
for tickets for orchestra seats, in its said opera house, from $5 to $6, and at all perform 
ances of grand opera at said opera house, at all such times, plaintiff exacted and 
received from purchasers of each of such tickets the sum of $6; and now, feeling secure 
in its monopoly of said business, trade, and commerce, plaintiff has publicly an- 
nounced that after the opera season of 1913-14 its charge for esu:h of such tickets will 
be $7; and this notwithstanding the fact that since defendant was driven out of and 
eliminated from the business as aforesaid, plaintiff's production of grand opera and 
opera comique, at its aforesaid opera house, has been inferior in quality, and its reper- 
toire of operas more limited, and its rendition, staging, and producing thereof has been 
in every way inferior to what it was wh«i defendant was producing opera in the city 
of New York as aforesaid. 
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XCI. That by producing such .quality and character of opera in said city of New 
York since defendant's ehmination from such business, and by increasing its chafge 
for tickets of admission to its said performances as hereinbefore stated^ plaintiff has 
been guilty of a fraud upon the public and has exacted, demanded, and received from 
the public large sums of money lar in excess of the worth of any performances of opera 
which it has produced, and it has been able so to do, and has so done, by virtue of its 
unlawful monopoly of said business, trade, and commerce, effected through its elimi- 
nation of defendant from said business, trade, and commerce as hereinbefore stated. 

XCI I. On information and belief that the jtforesaid contracts of April 26, 1910, 
copies of wjiich are annexed to the complaint herein as Exhibits A and B, are illegal, 
null, and void in that the same are unlawful contracts in unreasonable restraint of 
trade and commerce among the States of the United States and with foreign nations, 
and in that the same were made and executed and procured to be made and executed 
as a part of an unlawful monopoly of and as unlawful attempts to monopolize the 
business, trade, and commerce of the United States and among the several States 
thereof and with foreign nations, and in that the defendant and his aforesaid attorney 
in fact were fraudulently deceived by plaintiff and its agents into executing and de- 
livering the same, and in that same are in all respects unconscionable and contrary to 
public policy and good morals. 

For a second separate and distinct defense to the complaint herein: 

XCIII. That tne corporate powers conferred upon the plaintiff by its charter are 
no other and no more than the toUowing, to wit: 

"To sustain, encourage, and cultivate a taste for music, literature and the arts, and 
to erect, maintain, purchase, rent, or occupy one or more buildings or other premises 
for these purposes; to give or cause to be given in the city of New York and in other 
cities and towns in the United States and elsewhere, operatic and dramatic perform- 
ances, representations, concerts, and other entertainments; to own, acquire, occupy, 
equip, and maintain, by purchase, lease, or otherwise, one or more theaters, opjera 
houses, or other buildings; to acquire all necessary costumes, scenery, properties, 
musical instruments, libraries, and other material and accessories for use in connection 
with the giving of operatic or dramatic performances, representations, or entertain- 
ments; to purchase, acquire, hold, and dispose of stocks, bonds, and other evidences 
of indebteaness of anv corporation, domestic or foreign, and issue in exchange therefor 
its stock, bonds, or other obligations; to sell, lease, or otherwise dispose of any build- 
ing or buildings acquiied as above provided; and generally to do any and all omer acts 
incidental to or connected with the business of ^ving operatic or dramatic representa- 
tions, concerts, performances, or other entertainments." 

XCIV. That tne contract between this defendant and the said Edward T. Stotes- 
bury and the deed poll executed by defendant, as mentioned in the complaint, copies 
whereof are annexed thereto as exhibits A and B, and to both of which reference is 
hereby made as if the sime were here set forth in full, purport to vest in the plaintiff 
all the undertaking and .sfood will acquired and owned by this defendant in tne busi- 
ness of producing opera in the cities of New York and Boston; that the acquisition 
of such undertaking and good will was not within the powers conferred upon plaintiff 
by its aforesaid charter; and was in contravention of the purposes for which the plain- 
tiff corporation was chartered; wheiefore said attempted acquisition was unauthor- 
ized, illegal, ultra vires, and void; the contract and deed poll purporting to effect 
the same were void and of no effect, and the plaintiff acquired thereunder no rights 
which are enforceable in this or any action or proceeding. 

XCV. That the said contract and deed poll and the attempted acquisition of rights 
thereunder, as aforesaid, were and are contrary to public policy and in violation of 
the act of Congress entitled ** An act to protect trade and commerce against unlawful 
restraints and monopolies," being an act of July 2, 1890 (26 Stat., 209), and as such 
are illegal. 

XCVI. That the value of the real and personal property received from this defend- 
ant by the said Edward T. Stotesbury and his nominees and the plaintiff was far in 
excess of the value received from any and all of said parties by this defendant or any 
one on hi3 behalf, wherefore this defendant has had Und received no thing of value 
which, ex aequo et bono, he should repay or restore or offer to repay or restore unto 
the plaintiff or others. 

Wherefore defendant prays that the complaint herein may be dismissed and that 
he may be discharged herein and that he may recover from the plaintiff the costs of 
this action. 

BiGELow & Wise, 
Attorneys for defendanty Oscar Hamraerstem. 
Office and post-office address, 15 William Street, 

Borough of Manhattan, City of New York, 

Henry A. Wise, Of Counsel. 
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State of New York, 

County of New York, M.- 
Oscar Hammeretein, being duly sworn, deposes and says that he is one of the 
defendants in the within entitled action; that he has read the foregoing answer and 
knows the contents thereof; that the same is true of his own knowledge, except as 
to the matters therein stated to be alleged upon information and belief, and that as 
to those matters he believes it to be true. 

Oscar Hammerstein. 
Sworn to before me this 11th day of September, 1913. 
[seal.] Byrd D. Wise, 

Notary Public No. 95, New York County. 



Government Proceedings Under the Sherman Act and Private Damage Suits. 

Chicago, III. 

A bill now before Congress entitled "A bill to supj)lement an act entitled *An act 
to protect trade and commerce against unlawful restraints and monopolies,* " approved 
July 2,1890, provides in section 12, in substance, that a decree or judgment rendered 
in favor of the Government in a proceeding brought by it for violation of the Sherman 
Act shall be conclusive evidence of the illegality established by the judgment, da 
between the Government and the defendant, in favor of any other party in any other 
proceeding brought under or involving the provisions of the act.* 

The effect of this provision will be to set aside, with reference to one particular class 
of cases, the old established principle of the common law as well as of equity^ which 
limits the operation of what is known as res judicata to parties and privies. As 
this is a principle the general justice and expediency of which has never been ques- 
tioned, very cogent reasons should be made to appear for the proposed change. It 
has always been the practice and habit of American legislation to respect as far as 
possible the traditional maxims of remedial justice, even where not protected by 
constitutional provisions. 

The proposed change ought not only to be justified by conditions peculiar to com- 
binations and monopolies which render the existing rule onerous and inequitable, 
but it should also be clearly free from dangers, hardships, or inconveniences of its 
own. The possible and unintended consequences of the proposed new rule should be 
acrutinized with all the more care, as the change is without a precedent in past legisla- 
tion, and its operation and effect must therefore be more or less a matter of speculation. 

1. It is in the first place incumbent upon the advocates of the bill to show that the 
law as it stands is unduUy disadvantageous to private plaintiffs. Such proof recjuires 
an analysis of the damage cases that have been brought under antitrust laws in the 
past. While there are no ofl&cial statistics of such cases, yet it may be assumed that 
the reported cases, if not complete, are yet fairly typical, and they certainly represent 
the most important litigation. v 

The current digests show 37 damage suits based on trusts or combinations, 25 of 
them brought under the Federal act and 12 under State laws. 

Of these 37 cases 12 were unsuccessful on the pleadings, while in one case the trial 
failed to develop sufficient evidence of a conspiracy so that a verdict was directed for 
the defendant. (Virtue v. Creamery Package Co., 179 Fed., 115, 1910.) 

Of the cases decided in favor of plaintiff five appear so far to have resulted in ver- 
dicta for damages, while the reports of the other caaea show as yet merely a disposition 

1 Sec. 12. That whenever in any suit or proceeding, civil or criminal, trouf ht by or en tehalf of the Gov- 
ernment under the provisions of this act a final judgment or decree snail have teen rendered to the effect 
that a defendant, in violation of the provisions of this act, has entered into a contract, combination in form 
of trust or otherwise, or conspiracy in restraint of trade or commerce among the several States or with 
foreign nations, or has monopolized or attempted to monopolize, or combined with any person or persons 
to monopolize, any part of tne trade or commerce among the several States or with foreign nations, the 
existence of such illegal contract, combination, or conspiracy to monopolize shall, to the full extent to 
which such judgment or decree would constitute in any other proceeding an estoppel as between the Gov- 
ernment and such person, constitute as against such defendant conclusive evidence of the same facts and 
be conclusive as to the same issues of law in favor of any other party in any other proceeding brought under 
or involving the provisions of this act. In all cases where any person wno shall have been injured in his 
business or property by any person or corporation by reason of anything forbidden or declared to be 
unlawful under the provisions of the act entitled *' An act to protect trade and commerce against unlawful 
restraints and monopolies," approved July second, eighteen hundred and ninety, and who at the time 
or previous to the institution of such suit by the United States as aforesaid has a cause of action under 
section seven of said act or section thirteen of this act against any defendant in a suit wherein a decree 
or judgment has been obtained as aforesaid, the statutes of limitations applicable to such cases shall be 
su^ended during the pendency of such suit and shall not again become operative until after the date of 
tftie final decree or judgment in such case. 
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in favor of the plaintiff on the pleadings, leaving it uncertain whether the cases went 
to trial, and if so what the result was. 

All the cases resulting in verdicts for damages in the States (Jackson v. Stanfield, 
137 Ind., 592; Smith r. Mor^ntown (N. C), 74 S. E,, 961; Cleland v. Anderson, 66 
Nebr., 252) have been cases m which combinations formed to maintain prices sought 
to make it impossible for price-cutting concerns to obtain goods; one oi the Federal 
cases was of the same nature (Montague v, Lowry, 193 U. S,, 38, 1904), while the other 
Federal case is the well-known Danoury Hatters* case, Loewe v. Lawlor, decided by 
the circuit court of appeals in December, 1913. 

The cases successful on the pleadings sho^ that a good cause of action can be framed 
as well against a monopolistic corporation ^ as against a combination of concerns.^ 

Certainly this analysis of cases does not furnish positive proof that it is impossible 
to make a case for damages under the law as it stands. While the number of suits 
brought is small, it does not appear that this was due to difficulties of i)roof ; on the 
contrary, it is significant that only one case was lost on the ground of insufficiency 
of evidence. In all the other cases where the plaintiff was unsuccessful he would not 
have been helped by making the Government suit conclusive. 

The case for the proposed change must therefore rest upon facts which are matter 
of experience rather than of record. It is probably contended (the writer has not seen 
any extended argument in favor of the proposed change) that to establish by com- 
petent evidence the formation of monopolistic combinations is an undertaking beyond 
the resources of private individuals and that they ought, therefore, to have the benefit 
of the findings obtained at the expense of the Grovernment. 

It would, however, be still incumbent upon the private plaintiff to show the effect 
of the monopolistic combination upon his own business and to prove that he was 
legally injured by the practices complained of. 

2. Conceding that it is desirable to give the private liti^nt the benefit of the facts 
established at the expense of the Government, is it not sufficient to provide that such 
facts should be admissible in evidence in suits for damages brought by private persons? 
This, while likewise a departure from recognized principles, would* certainly not go 
as far as the proposed change. It would have the advantage of making the issues in 
damage suits independent of the issues in Government proceedings and would avoid 
the injustice of making the Government victory conclusive in cases where the loss 
to the private concern was not due to coercive practices or unfair competition on the 
part of the trust, but to its superior organization and efficiency. 

3. Merely to make evidence admissible instead of giving a judgment conclusive 
effect has this additional advantage, that it may make the new rule applicable to 
pending proceedings provided the cause of action in favor of private parties is not 
already barred. It is extremely doubtful whether the courts would give the pro- 
posed change retroactive effect, and if they should do so the consequence would be 
to render the provision unconstitutional, certainly with regard to criminal proceedings 
brought by the Government. It would clearly be ex post facto legislation to attach 
to a sentence in a prosecution of a trust formed in the past, a conclusive effect with 
reference to liability to damages, which it did not have when the trust was organized. 
This consideration is important in view of the fact that the era of the organization 
of great trusts lies in the past. 

4. There is, however, another consideration which weighs strongly against giving 
private parties all the benefit of a judgment for the Government. 

It is well known that the antitrust campaign of the Government has been directed 
not so much against informal associations of separate and independent concerns as 
against the great monopolistic corporations. As regards the latter the time between 
legitimate consolidation and illegal monopoly is not easy to draw, and largely in con- 
secjuence of this inherent uncertainty the Government has generally failed in its 
criminal prosecutions and its successes have been achieved in proceedings in equity.' 

The proceeding in equity is essentially an administrative one; it is in a sense cor- 
rective, but not vindictive. The law is being formed and established by decrees 

» Six Federal cases: Sugar Trust. Penn. S. R. Co. v. Am. S. R. Co., 160 Fed., 144, 1908; Tobaccx) Trust 
Monard T. Co. v. Am. Tob. Co., 166 Fed., 776; Peoples Tobac. Co. v. Am. Tob. Co., 170 Fed.. 396; Ware 
Kramer Co. v. Am. Tob. Co., 180 Fed. 160; Shoe Machinery Trust; Strout v. U. M. Co., 195 Fed. 313, 1912; 
Power Trust: Buckeye Co. v. Du Pont, 196 Fed 614. 

* Seven Federal cases: Ellis v. Inman, etc., 131 Fed., 182, 1904, lumber dealers; Mines v. Scribner, 147 
Fed., 927, 1906. publishers; Thomson v. Union Castle, 166 Fed., 251, 1908, shipping companies; Jayne v. 
Loder, 149 Fed.. 21, 1906, druggists; State v. O'Connor, 181 Fed,, 267, 1908. coal dealers; Meeker v. Lehigh 
183 Fed., 548, 1910, coal carriers; Chattanooga Foundry v. Atlanta, 203 U. S.,390, 1906, pipe manuiactorers. 
State cases: Ertz v. Produce Exch. Co., 82 Minn., 173; Delmes v. Pascagoula (Miss.) 1912, 60 So.» 210, Klingel 
V. Sharp, 104 N. J., 218. 

> See an article of the present writer on th§ Enforcement Provisions of the Shennan Act; Journal of Politir 
oal Economy, vol. 20, p. 462. 
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more or Ichs tentative in their nature, and the present tendency seems to be to effect 
reorganizations without judicial intervention, by negotiation and compromise. 

Such a course of proceeding is distinctly beneficial, and, in view of provisions bo 
vague and indefinite as those of the Sherman law, perhaps l^e only one that seems to 
have promise of enduring success. 

How, then, will such proceedings be affected by the proposed change giving private 
parties a direct interest in Grovernment suits? 

Obviously, it will be quite out of the question for the corporation proceeded against 
to plead guilty or consent to a judgment or decree, since that would expose it at once 
to heavy damage suits. Apart from that, the Government, as well as the court, might 
be unconsciously influenced by the fact that the judgment rendered would have 
results beyond the purview of the pending proceeding, and a just consideration for 
collateral consequences might bias governmental or judicial action in favor of the 
corporation. The Government, moreover, might not feel at liberty to settle cases out 
of court, in view of the prejudicial effect of such action upon private interests. In 
brief. Government proceedings would be seriously embarrassed by considerations 
outside of the merits of the Government's own cases. 

5. The most effective manner of dealing with tilie claims of private parties injured 
by monopolistic combinations would be to separate entirely practices in the nature of 
a boycott from acts of combination or consolidation in which private injury is 
merely an incidental result and not directly contemplated.^ In so lar as the former 
are actionable at common law, they might, if necessary, also be recomized as actiona- 
ble by Federal legislation — ^althou^h even apart from an express Federal statute — ^a 
boycott is probably not rendered immime from actionability under common law or 
State statute by the fact that it relates to interstate commerce; a saving clause in a 
Federal antitrust act would be sufficient to preserve common-law right of action. 

Injuries consequental upon the formation of a monopoly, the legal status of which 
is doubtful until judicially determined should, however, be dealt with by analogy 
to railroad overcharges or discrimination, there should be in the first place only a 
direct proceeding to establish the right or wrong of the matter^ with power in mat 
same proceeding to award equitable reparation to private parties who for that pur- 
pose might either initiate the proceedings or intervene in it. (See interstate com- 
merce act, sees. 15 and 16, as amended by act of 1906.) 

For acts subsequently done in violation of a decree and order the corporation should 
be fully liable in damages to private parties, and for the purpose of such action the 
decree might be made conclusive as to the illegality of the practice. 

6. Moreover, no revision of the clauses regarding civil proceedings under the Sher- 
man Act should be undertaken without eliminating the provision, allowing the re- 
covery of threefold damages. It does not appear how the provision came to be in- 
sertod in the act; it certamly received no discussion and probably no consideration. 
Senator Sherman at one stage of the bill expressed himself against any penal pro- 
visions in view of the indenniteness of the practices, at which the legislation was 
aimed. ^ In the antitrust laws of the States — otherwise sufficiently drastic — no double 
or threefold damages occur only in insolated instances. Confounding as they do civil 
and i)enal remedies they are contrary to every sound principle of legislation and the 
practice of allowing them is decreasing in American States; m the legislation of Con- 
gress they are unknown outside of this law; and, if anywhere, a vindicative remedy 
seems out of place in legislation which pursues a purely tentative policy with regard 
to a difficult economic problem. Is it too much to say that it is mere thoughtlessness 
that allows or perpetuates provisions which are condemed by the almost universal 
practice of legislation? 

7. Finally as regard the proposed suspension of the statute of limitations. This is 
a minor matter. However, attention should be called to the fact that only one case 
appears to have held that a suit for damages should await the bringing of airect pro- 
ceedings to ascertain the reasonableness of a rate. (Meeker v. Lehigh, etc., R. Co., 
162 Fed., 354, 1908.) In a later case, however, between the same parties the circuit 
court of appeals held that where plaintiff did not sue as a shipper, he could proceed 

1 Of the damage suits brought under the Sherman Act onlv three appear to have been of the latter char- 
acter: Two suits against the American Tobacco Co. (180 Fed., 100; 166 Fed., 774) and the suit by the City 
of Atlanta against the Chattanooga Foundry (203 U.S., 393) , based on an increase of prices due to a combina- 
tion; all the others complained of acts directed against the pMntifl specifically (refusal to sell to him, 131 
Fed., 102; 147 Fed., 927; 149 Fed., 21; 181 Fed., 267; attempt to drive him out of business, 183 Fed., 548; 
attempts to coerce him to come into the combination or to acquire control of voting power; cases against 
Tobacco, Powder, Sugar, and Shoe Machinery Trusts.) 

2 Mar. 21, 1890, 51 Cong., 1st sess., p. 2456. 

28273— PT 27—14 5 
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independently of the adminisTtative proceeding. No private suit brought under the 
Sherman Act, has, as far as tiie reports show, been dismissed because owin^ to another 
proceeding pending, the statute of limitations had run against the plaintiff. The 
proposed provision would, of course, be superfluous if private parties were allowed to 
intervene in Government proceedings for the purpose of ob taming reparation. 

Ernst Frettnd. 



[The Chattanooga Times, dadly and Sunday. H. C. Adler, general manager.] 

Chattanooga, Tenn., January 10, 1914. 
Hon. Henry D. Clayton, 

Chairman Committee on the Judiciary , 

House of Representatives, Washington, D. C. 

Dear Sir: The Associated Press carries to-day an outline of an antitrust bill now 
being drafted by the committee of the House of which you are chairman. That bill, 
acconling to the news, will apply to banks and trust companies as well as to railroads 
and other industrial corporations. 

It has been the writer's observation that one of the worst troubles our merchants 
and manufacturers and people generallv have with local banks is the so-called clear- 
ing-house combinations of Hie banks . This is general and does not apply to Chattanooga 
only. These clearing houses, you will find upon investigation, have rules and regula- 
tions covering many things, and as they all do an interstate business, they must of 
necessity come imder smy law the Federal Government passes which relates to inter- 
state commerce. Among tiie provisions which they incorporate in their rules is one 
in which they regulate the collection charges for checks deposited with them, all banks 
having the same charges, and the charge is made as the result of a combination. If 
the combination did not exist and one or two banks in Chattanooga, for instajice, would 
make no charge for the collection of outside checks, the business of the depositors 
would naturally gravitate to the nonchai^e banks, and would result in the breaking 
down of that rule; but the combination is haird and fast as a general proposition, and 
therefore all the banks being members of it refuse to make smy change in that rule. 
But a more important regulation by the clearing-house banks in a number of cities is 
the one in which they will agree, it matters not what a man's credit, coHateral, or 
security may be, as to the rate of discount or interest he is compelled to pay when 
borrowmg money. 

In Chattanooga the clearing house bank, which means all the banks of the city, 
have a regulation in which the minimum rate of interest charged to borrowers is 6i 
per cent. If a borrower were to take United States Government bonds as collateral, and 
their face value were double the amount that he wanted to borrow, he would still 
be unable to obtain any money at a less rate from any bank than 6 J per cent. The 
charge is usually more, but under no circumstances could it be less. This regulation 
of the banks is supported by a rule which imposes a severe fine upon any of the banks 
transgressing it. No bank is permitted by the rules of the clearing house to offer as 
an inducement to the customer of another bank a lower rate of interest in order to 
obtain his account than he is paying at the bank with which he is at present doing 
business. There are other rules and regulations most of these clearing houses have 
which makes the banks one big combination, permitting them to hold in the hollow 
of their hand all the industrial and mercantile enterprises of the towns and cities in 
which they do business. That is wrong, and because of their power and influence 
over the merchant and manufacturer they are compelled to be silent and take what 
they can get. They can not afford to fight the banks because the banks could ruin 90 
per cent of them at any time that it would suit their pleasure to do so. 

This banking proposition is one which could be very well regulated in the bill your 
committee is now orafting, and there is no part of the bill which. will afford greater 
reUef to all parts of the country than a provision which will absolutely prohibit the 
financial institutions of entering into agreements covering matters of tms kind. The 
writer hopes that you will make some investigations into the all^^tions contained 
In this letter and act accordingly. 

With assurances of my highest regard and respect, I remain, 
Very truly, yours, 

H. C. Adlbr. 
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[George Allen Dewey, attorney and counscJc r at law.] 

1 Madison Avenue, 
New Yorky January 10 ^ 1914- 
Hon. Henry D. Clayton, 

Ckairman House Judiciary Committee^ 

Washington^ D. C. 

Dear Sir; The writer read with much interest the account in to-day's New York 
Tribune, in reference to the proposed legislation, in charge of your committee, to effect 
legislation of trusts and monopolies. 

The writer had some correspondence last summer with Chairman Oldfield, of the 
House Committee on Patents, in reference to the business methods of the Weed Chain 
Tire Grip Co. This company has been one of the most flagrant violaters of the prin- 
ciple of free and open competition in the automobile business. They have taken the 
jwsition that by reason of their ownership of a broad patent covering non creeping 
tire chains, that they have the right, not only to dictate to the dealer the price at which 
he shall resell their product, but have claimed and exercised the right to cut accredited 
dealers off their list, whenever in their judgment their method of doing business does 
not meet with their approval. To be more specific, this comj)any refuses any longer 
to sell my client, the Mutual Auto Accessories Co., Weed chains, on the ground that 
the Mutual Auto Accessories Co. was selling their automobile supplies to a cooperative 
organization known as The Service Co. Inc,, which latter organization, as an induce- 
ment of membership in it, sells the general line of automobile supplies at reduced 
prices. This Service Co. never sold Weed chains at a price less than the published 
retail price, nor did the Mutual Co. allow them any commission on their sales of Weed 
chains, but the Weed Co. cut off the Mutual Co. from the purchase of any Weed 
chains merely upon the ground, as they claim, that they did not approve of concerns 
handling their product cutting any prices. 

Since the recent very broad decision of the Supreme Court the writer has been under 
the impression that such practices on the part of tiie Weed Co. were illegal, and after 
these decisions the Weed people boasted that they would get around it m some way. 

In view of their boast the inclosed form of contract which they are now using where- 
ever Weed chains are sold, is of interest, as it seems to the writer that it is a very patent 
attempt to get around the plain meaning of the court's decision. In the Sanatogen 
case, the writer is under the impression that the Supreme Court stated that no sub- 
terfuge put out as a license arrangement would be tolerated, and of course from the 
practical standpoint it is absurd to attempt to sell a pair of chains under a license. 
This proposed form of contract of the Weed people is a serious matter for my clients, 
for if they are not allowed to handle Weed chains it seriously affects their standing 
in the trade as a jobber, for the Weed chain to-day is almost a necessity to an automo- 
bile owner. 

If you care to give us your views on this matter it will be greatly appreciated, for 
if in your opinion such a contract is permitted by the present law it may be of value 
to you in drawing up your proposed legislation, as surely this instance represents one 
of the most intolerant acts committed under the cloak of our patent law. 

In conclusion, may I be allowed to state that you will be accomplishing for the 
public a tremendous benefit if legislation can be enacted to free us from such despot- 
ism as we have suffered for nearly a year, and which has also been the experience 
of nearly all the other dealers. 

Trusting to have the pleasure of hearing from you at your earliest convenience and 
thanking you in advance for your courtesy, I am. 
Yours, very truly, 

Geo. Allen Dewey. 



[Original.] 
Weed Chain Tire Grip Co. Sitbagency Contract. 

, 191., 

The Motor Car Equipment Co., 

Metropolitan Distributors, 55 Warren Street, New York, N. Y: 

In consideration of your appointing us your selling agents and supplying us with 

material at consumers' prices less a commission of per cent, we nereby accept 

such agency and a^ree to be bound by each and all of the terms and conditions printed 
upon tne reverse side of ttiis contract. 
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Ship us the following: 



CROSS CHAINS. 



ADJUSTERS. 



Accepted . 



Pairs. 


Weed 
chains. 


Rid-0-Skid. 


Size. 


Pairs. 


Weed 
cbaiias. 


Rid-O-Skid. 


Size. 








28x3 
30x3 
32x3 
34x3 








d2x4i 














34x4 
35x4 


























36x4 
37x4 
38x4 
40X4 
42x4 
34x5 




















30x3| 
31x3 
32 X 3 
33x3 
84x8| 
























































35x5 














36x5 
















37x6 








31x4 
32x4 
33x4 
34x4 
35x4 
36x4 
37x4 
40x4 








38x5 














39x5 















40x5 














36x54 














37x5| 














38xH 














38x6 














40x6 
























............ 





















Quantity. 


Size. 




Quantity. 


Size. 




31 
4 






4i 








5 








H 








6 











Pairs. 


Size. 




Pairs. 


Size. 




28-30 

32-34 

36 






37-^ 






' 


40-42 



















Dated , , 191 



TERMS AND CONDITIONS OF SUB AGENCY CONTRACT. 

1. In consideratioii of the agency herein granted, the agent agrees not to sell or 
offer for sale, either directly or indirectly, the products covered by this contract, 
except at full net list prices as fixed by the distributor, and the agent further agrees 
not to offer any merchandise or other inducement with the products covered by this 
contract to induce their sale, and not to directly or indirectly employ any method 
which shall in anjr way violate the spirit and intent of this contract. 

2. The agent will truthfully and honestly account to the distributor for the proceeds 
of all of the products sold and distributed by it under this contract, less the commis- 
sion herein specified to be paid to the agent as compensation for his services. 

3. The agent agrees that it shall not be entitled to nor claim any commission 
upon the sale of the products covered by this contract except as specified by the terms 
hereof, nor at any time upon products covered by this contract sold at prices less than 
the full list price. 

4. The agent agrees that it will not handle, sell, or offer for sale any other chain grips 
or any other nonskidding devices than those of the Weed Chain Tire Grip Co., or the 
parts thereof resembling them in any way, or marked in any way similar to the product 
covered by this contract- the agent admits and concedes the validity of the patents of 
the Weed Chain Tire Grip Co. under which the products covered by this contract are 
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manufactured and sold, and will not at any time or under any circumstances contest 
the validity of said patent. 

5. In case of the violation of this contract by the s^gent herein, it is understood and 
a^eed that said contract agency and employment immediately terminates and the 
distributor may retake for tne manufacturer from the agent any of the products of the 
distributor or manufacturer covered by this contract and remaining in the hands of 
the agent unsold, and the agent by such violation forfeits any right to comj^ensation 
hereunder and all the benefits hereby conferred. 

6. The product covered by this contract and consigned to the agent hereunder is 
understood to be and remains the property of the manufacturer until finally sold to 
an ultimate consumer, and the agent has no property right or title therein. 

7. The agreement hereunder may be canceled on 60 days' notice by either party to 
the other, and the employment of the agent hereunder, if not previously terminated, 
terminates of its own hmitation 6 months from the date hereof. 

8. The records of the distributor as to the amount of product distributed by the 
agent shall in all cases be final in fixing the compensation of the agent for his services. 



[Haight, Sandford & Smith. Everett P. Wheeler, counsel.] 

27 William Street, 
Nciv York, January 13, 1914: 

Sir: Since a revision of the law in reference to combinations in restraint of trade is 
to be taken up, permit me to suggest two amendments to the present law, which are 
the result of considerable experience in the trial of cases under the existing statute. 

I have found that under the provisions of section 7 of the Sherman Act, which gives 
treble damages to an injured party, the plaintiff enters the court amid an unfavorable 
atmosphere. Ihe first impression is that the claim if trebled will give excessive dam- 
ages. The consequent disposition is to minimize the recovery. Again, in the case 
of destructive competition, which to my mind is the greatest e\il of attempted 
moiLopoly , it is very difficult to admeasure the damage. 'Ihe decisions in the Federal 
courts, particularly in reference to recovery of damages from the loss of business, are 
unsettled. If the offender has succeeded m d^troying the plaintiff's business, it is 
difficult to prove exactly the amount of damage. 

Again, the Supreme Court held in American Banana Co. v. United Fruit Co. 
(213 U. S., 347), that the statute as it now stands does not extend to acts committed 
by citizens of the United States in a foreign country for the purpose of destroying the 
trade of a competitor from that country to the United States, 'i he effect of this deci- 
sion is to deprive the statute, so far as it relates to foreign commerce, of more than half 
its efficacy. Ihat Congress has power to give a remedy to American citizens for acts 
committed by other American citizens in a foreign country there can be no doubt. 
So it has power to punish criminal offenses committed by American citizens in foreign 
countries. On this principle the statutes against the slave trade were based. (Act 
of May 10, 1800; 2 Stat. L., 70.). In like manner the act of January 30, 1799 (1 Stat. 
L., 61) provides that every citizen who carries on correspondence with a foreign 
country ''with intent to influence its action in any controversy with the United States, 
or to defeat the measures of the Government of tne United States," shall be punished 
by fine and imprisonment. In rfiort, to use the language of Hall (International Law, 
6 ed., 49): **A State has the right to attach whatever significance it will within its 
own territory to acts of its subjects wherever those acts may be done." 

See Commonwealth v. Macloon (101 Mass., 1), where the whole subject of power is 
considered. 

To remedy the two defects just suggested, I have drafted an act which I venture 
to submit for your consideration and that of your advisers. 
I am, with great respect, very truly, yours, 

Everett P. Wheeler. 



AN ACT To amend an act entitled, "An act to protect trade and commerce against unlawful restraints 

and monopolies." 

Be it enacted by the Senate and House of Representatives of the Unite<i States of America 
in Congress assembled: 

Section 1. Section seven of said act is hereby amended so as to read as follows: 
"Sec. 7. Any person who shall be injured in his business or property by any other 
person Of corporation by reason of anything forbidden or declared to be unlawful by 
this act, may sue therefor in any district court of the United States in the district in 
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which the defendant resides or is found, without respect to the amount in controversy' 
and shall recover the damages by him sustained, and the costs of suit, including a 
reasonable attorney's fee, and also such reasonable compensation by way of exem- 
plary damag:e8 as the jury shall determine. 

"In assessing damages \n such cases the jury or the court, if the case is tried without 
a jury, shall estimate as nearly as may be such profits as the plaintiff might in the ordi- 
nary course of business have reasonably expected to realize if his business had not 
been unlawfully Interfered with by defendant, and such damages so assessed shall 
be included in the verdict or decision in addition to any damages proved to have been 
actually sustained by the plaintiff.'' 

Sec 2. The said act is also hereby amended by adding at the end th^-eof the fol- 
lowing: ' , 

"Sec 9. This act shall extend to any acts done in a foreign country by citizena 
or residents of the United States, and to any Acts procured or instigated by citizens 
or residents of the United States to be done in such country. It shall be no 
defense in a suit brought to recover damages by reason of any such acts, or of any 
combination, contract, conspiracy, or monopoly prohibited by this act, that the overt 
acts or any of them done in pursuance of such combination, contract, conspiracy, or 
monopoly were actually done or committed by the officers or agents of any foreign 
power, or were lawful by the laws of the country where they were committed. 
American citizens procuring or instigating such unlawful acts shall be liable, civilly 
and criminally, to the same extent that they would have been had they personally 
done the acts complained of.*' 



PrrrsBURGH, Pa., January 22^ 1914- 
Hon. H. D. Clayton, 

Chairman of the Committee of the Judiciary , 

Washington, 2>* C. 

Sir: A year or so ago I filed a bill here in the United States district court against 
a trust. Three of the companies were registered in this State, and another Bad a 
registered agent at Philademhia, Pa., who accepted service. In the district court 
here this morning the Hon. Judges Orr and Young declared that we had no service in 
this district. 

This is proof of my contentions that a trust can ruin a man in Pittsburgh, yet get 
outside of harm by going into the other districts of the State. But to go into New 
York what hope would t£ere be for a man there without money to buck a trust? 

My case was No. 765, May term, 1913, Paul v. American Chicle Co., New Jersey Co., 
New York office, registered in Pennsylvania; Sen Sen Chiclet Co., same New York 
office, registered in Pennsylvania; Autosales Gum & Chocolate Co., New York corpora- 
tion, registered agent in Philadelphia. 

How can a man ruined bv a trust get his witnesses into one of the other districts? 
How can he hope to get the facts with his witnesses in New York? Few would believe 
that these conaitions exist. 

Here are the proofs. 

Respectfully submitted. 

W. J. Paul, 
Pout Office Box 787, Pittsburgh, Pa. 



RESOLUTION PRESENTED BY THE RESOLUTION COMMITTEE TO THE NEW YORK WHOLE- 
SALE GROCERS* ASSOCIATION IN CONVENTION ASSEMBLED AT UTICA, N. Y., JANUABT 
22, 1914, AND UNANIMOUSLY APPROVED. 

Whereas unrestricted competition in the sale of proprietary products results in such 
goods being sold at a loss; and 

"Whereas the losses sustained in the sale of proprietary products must be made good 
by charging excessive prices on other lines; and 

Whereas such practices are in the interest of large aggregations of capital operating 
through department stores, chain stores, and mail-order houses, who by offering 
so-called "leaders" in reality mislead the public, and thus tend to eliminate the 
smaller individuals and independent merchants, although the latter are on the 
whole just as efficient, if not more efficient, as distributors: Therefore be it 

Resolved, That we favor legislation giving the independent manufacturer or pro- 
prietor of trade-marked goods the right to make the resale price on his own products, 
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believing that this right will not restrict real competitioD, but will in reality help 
to prevent monopoly; and be it further 

Resolvedf That the secretary send a copy of these resolutions to the national Sena- 
tors and Congressmen from New York State and congressional committees in charge 
of such legislation; to the National Wholesale Grocers' Association of the United 
States; to uie National Association of Retail Grocers of the United States; and to the 
American Specialty Manufactiu-ers' Association. 



New York, January 2S^ J914. 
Hon. JosEPHus Daniels, 

Washington J D. C. 

Sir: * * * I feel it my public duty to call your attention to a certain loophole 
in tiie proposed trade relations, trade commission, define monopoly, and interlocking 
directorates bills which would leave the Army and Navy as helpless as now under 
certain conditions, namely, persons dealing solely with the Government are not 
necessarily in "commerce among the several States but with the United States," 
and are immune under the pioposed acts which do not reach all persons doing all 
the things provided against m tne proposed acts because persons might not execute 
a single act between States or among several States. A corporation doing business 
solely with the Government inight not trade among the several States and could do 
whatever it pleased about "doing Uncle Sam.*' 

My legal opinion is that an independent act is necessary to protect the Govern- 
ment and honest contractors doing business solely with the Government. 

Yours, trulv. 

F. B. Whitney. 



[Hanson & Orth, 27 Cedar Street, New York.] 

New York, January 24, 1914* 
Hon. Henry D. Clayton, 

Chairman^ Committee on the Judiciary j 

House of Representatives y Washington^ D. C. 

Dear Sir: I beg to call your attention to one feature of restraint of trade which 
does not seem to be contemplated by any of the bills recently introduced, namely: 
Imported merchandise the market for which in its country of origin or elsewhere 
out of the United States has been subjected to unlawful restraint and monopoly, 
say, in some such manner as the Brazilian coffee valorization scheme which was the 
subject of adverse action by the Attorney General several years ago. 

I also desire to call your attention to one phase of restraint and monopoly which 
api>arently has escaped attention, namely, monopoly of buying, the definition of 
•vouch is the discrimination which large and powerful corporations bring to bear 
against the individuals, firms, and smaller corporations who must sell to such large 
corporations. 

Monopoly of selling on the pai^t of the large corporations has received a gieat deal 
of attention, but monopoly of buying has not. 

Possibly it has been considered but classed as unimportant, because none of the 
large classes of lie population is affected; nevertheless the hardship involved is verv 
real and actual to a large number of individuals, firms, and smaller corporations all 
over the country, whose only claim to classification is that they are the rank and 
file of merchants and business men. 

To avoid the possibility that this letter may be classed as a " crank " communica- 
tion, I wish to say tJiat Representative Tuttle of New Jersey will vouch for my stand- 
ing and seriousness. 

Yours, very truly, 

Charles D. Orth. 
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January 28, 1914. 

The Dane County order of the Wisconflin State Union of the American Society of 
Equity holding its quarterly convention at Madison resolves as follows: 

Whereas we are fully conscious of the pioneer work our county, State, and national 
oiganizations have done in spreading the doctrine of cooperation to liie end that all 
fanners may enjoy a better living because of opportumty for better farming and 
better business: Therefore be it 

Resolved f That we most earnestly request our Congressman, Hon. John M. Nelson, 
and our Senator, Hon. Robert M. La Follette, to guard most zealously the ri£;^ht8 of co- 
operative activity which we and kindred oiganizations have obtained at tne cost of 
such great effort and sacrifice; to give the most careful scrutiny to all inipendin£ 
national legislation, particularly what is known as the antitrust bill recently introducea 
by Mr. Clayton, of Alabama; and to use their utmost influence in expurgating whatever 
portions of the bill may deprive farmers of the right to cooperatively market and 
prepare for market the products of their farms. 



[Legislative reference library. Wisconsin Free Library Commifsicn.] 

Madison, Wis., January 22, 1914. 

I have read over the outline of the President's message. Of course, after all it is 
an outline, and we can not tell exactly what the bills will be like until we see them. 
Now, I want to warn you about a difficulty which will come up in any bill where the 
courts decide on what the law says rather than what the commission decides. As I 
said before in a letter to you, the commission can decide upon economic grounds and 
this decision will remain unless overturned by the courts. Of course, the burden of 
proof is upon anybody adverse to the commission, and then when you come to define 
all kinds of wrongs which can be committed, as the President suggests and which I 
agree ought to be defined, you may find yourself uj) against the proposition of trying 
to find out what a cooperative farmers' organization is and what it does, and, of course, 
you have always present before you the labor union question. Now, I have been 
trying to define for our legislators here a cooperative organization so as not to have it 
come under a trust act, and I find it simply impossible if you consider the cases which 
came up previously in this country and of which the courts have to take cognizance. 
That is, no court under the present procedure can define a cooperative organization 
of farmers, or a lal^or union, in such a way as to keep it from being subject to prosecu- 
tion as a price-fixing agreement. Frankly, then, a cooperative organization may be 
used for public weuare or it may be used against public welfeire. That should be 
decided after an investigation of the whole question and on its public welfare aspects. 
With that elastic power of the commission which I suggested in former letters, the 
question of the reasonableness of the acts of a cooperative organization or a labor union 
could be determined in each particular instance upon economic grounds, but that 
can not be determined if you come up before the courts, and inevitably, if you come 
before the courts, these organizatious — which are the weaker kinds of organizations — 
are much more subject to the wrongs of long litigation. Examine this whole question 
yourself, and you will find that what I say is right. Take up any bill now before 
Congress, and you will find that there ifi a danger in every one of them of destroying 
the cooperative movement in America. 

Two or three of us here have been studying the legal side of the cooperative move- 
ment pretty thoroug^hly, and I am sure that any one of us will be glad to give you what 
information or advice we can upon the subject. Why can't we have the interstate 
trade commission decide upon tne leasonableness of a cooperative organization or a 
labor union, even if you do not like the decision which I first pioposed to you upon 
the whole question of fair and unfair trade? I want to say right now that any attempt 
to define a cooperative organization by law will result in tremendous difficulties, and, 
indeed, may be the means of stopping these organizations in this country. The old 
Sherman Act was hard on them and any amended Sherman Act will be equally hard if 
the matter goes before the court instead of going before somebody who will have the 
decision to make upon the economic welfare grounds. 
Yours, very truly, 

C. McCarthy. 
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[Electrical Merchants & Manufacturers' Association. Cliicago, 111. President, P. C. Bums, Chicago; vice 
president, Donald L. Morrill, Chicago; secretary, Sydney Stein. Chicago; treasurer, J. M. Lenz, Chicago. 
Board of directors: P. C. Bums, American Electric Co., Chicago, 111.; Donald L. MorrilL Swedish- 
American Telephone Manufacturing Co., Chicago, 111.; Sydney Stein, Cracraft-Leich Electric Co., Oenoa, 
HI.; J. M. Lenz. Runzel-Lenz Electric Co., Chicago, 111.; Joseph C. Belden, Belden Manufacturing Co., 
Chicago, 111.; W. H. Trimm, Monarch Telephone Manufactunng Co., Fort Dodge, Iowa; J. S. Cuming, 
Central Telephone & Electric Co., St. Louis, Mo.; George A. Briggs, Chicago Telephone Supply Co., 
Elkhart, Ind.; Henry Tiedeman, Menominee Electric Manufactunng Co., Menominee, Mich.; A. V. 
Overshiner, Inland Electric Co., Chicago, 111.; Royal Smith, Smith-Perry Electric Co., Dallas, Tex.; 
Percy Stem, Interstate Electric Co., New Orleans, La.; W. H. McKinlock, Metropolitan Electrical Sup- 
ply Co., Chicago, 111.; A. G. Bean, Dean Electric Co., Elyria, Ohio; Frank Pardee, Ericsson Manufac- 
turing Co., Buffalo, N. Y.] 

Office of the Secretary, 

Chicago^ III., January SO, 1914. 
Hon. Alfred G. Allen, 

House of Representatives, Washington, D. C. 

Sir: We wish to respectfully call your attention to a condition in restraint of trade 
caused by telephone operating companies using their shops, warehouses, exchange 
managers and other employees for the sale of merchandise throughout the United 
States in direct competition with merchants and manufacturers not having any special 
privileges or franchises from Government, thereby destroying legitimate competition. 

We resepctfully request that you use your best effort to nave incorporated in the 
bills before Congress a provision which will stop this immoral practice. We hope that 
you can pass a law that will be prohibitive both directly and indirectly. 

The American Telephone <fe Telegraph Co. has workshops and warenouses, known 
Bs the Western Electric Co., in all the principal cities of the country, such warehouses 
and shops, together with the telephone exchange managers and other employees 
throughout the United States, are engaged in the sale of merchandise. They have 
free access to the telephone lines — a dangerous situation — ^the privacy sometimes nec- 
essary in the conduct of competitive business may be destroyed. 

To illustrate — b. like condition would obtain should the post oflfices be used as 
department stores, using postmasters, mail carriers, and other facilities to sell goods 
in unfair competition. 

We quote from the Baltimore platform of 1912 : 

"We favor such legislation as will effectually prohibit the railroads^ express, tele- 
graph, and telephone companies from engaging in business which brings them into 
competition with their shippers or patrons. »^ 

We should be glad to have you arrange for hearings and will appreciate your kindly 
advising us at the earliest moment, believing this matter sufficiently orgent to call 
for early action. 

We are, with great respect, yours, very truly, 

Electrical Merchants & Manufacturers' Association, 
P. C. Burns, President. 



[General office National Taper & Type Co., 31 Burling f-lip. Harrkcn C. lewis, tressur^r srd peidfll 
manager. Braniih houses: Mexico City, Mexico; Monterey, Mexico; Guadalajfra, Mexico; Hal j i a, 
Cuba; Buenos Aires, -Argentina; Lima, Teru.] 

Js EW York, February 5, 1914- 
Hon. H. D. Clayton, 

Chairman Judiciary CoTnmittee, House of Representatives, 

Washington f D. C. 

Dear Sir: I should like to present for your consideration the effect upon the busi- 
ness of this company of the proposed antitrust legislation. 

This company was organized for the sole purpose of doing an export business. It 
has established six branches in foreign countries, all carrying substantial stocks of 
merchandise, and its total sales have been about $20,000,(K)0, in return for which it 
has brought at least $15,000,000 foreign gold into this countrv. While the volume 
of our sales may not compare favorably with those of iron, steel, flour, railroad equip- 
ment, etc., our present average of about $2,000,000 a year is of high-class American 
manufactured goods, the greater cost of which is high-priced labor. 

We have created a fairly substantial demand for many machijies and articles here- 
tofore entirely unknown in the countries in which we are operating. This has been 
exceedingly expensive, and the returns to us as yet have been moderate. 

In considering the expense and investment required, we have secured a large num- 
ber of exclusive selling contracts for the goods we handle. These contracts apply 
only on foreign business and do not affect the domestic market in any way. If forced 
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to surrender our preaent exclusive selling contracts, our business might be substan- 
tially reduced and our efforts to increase the sale of American products abroad ma- 
terially lessened. I shall be glad to give all necessary details to support this position, 
either in writing or by personally appearing before your conmiittee, as you desire. 
I shall also be nad to have the factories which we represent express their views on 
the subject, if uiat is desired. They, I believe, are unanimous in their judgment as 
to the benefic^ results of making an exclusive contract on export business with a 
laige and responsible company, making all proper efforts to develop a foreign demand 
for American ^oods. 

It is also quite possible that we may be seriously embarrassed by the provisions of 
the contemplated bill affecting holding companies. Certain foreign countries either 
have or contemplate passing laws requiring local incorporation. In such an event 
we i^ould have to incorporate our branch in such a country and should need the right 
to hold the stock of that branch. It would, in effect, be a part of this company, but 
for local legal reasons might have to conduct its business as a separate corporation. 

There seem to me many reasons why companies doing business abroad should be 
exempt from certain conaitions affecting domestic concerns. We meet in our busi- 
ness the competition and methods of European concerns, and it would be unfortunate 
if our operations were restricted, as theirs are not. It is quite a general practice for 
the European manufacturer to give exclusive contracts and to conduct his business 
generally according to the requirements of the situation, and I believe that it is 
greatly to the interest of American manufacturers that we should be accorded many 
of the privileges enjoyed by our European competitors. I shall be glad to see you 
personally or to appear before your committee, or to advise you in writing of any fur- 
ther information or details which you desire. 

We have no desire or intention of evading in any way such laws as may be passed, 
and we ask only consideration of the situation abroad as we see it and experience it. 

Thanking you in advance for your consideration of the matter, I am, 
Yours, very truly, 

H. C. Lewis, 

General Manager. 



Thomas Jefferson Democratic Club, 

Office of the Secretary, 
749 Harrison Street^ Crory, Ind, 
The Judiciary Committee, 

House of Representatives, Washington, D. C. 

GentlemeK: I learn from the Congressional Record and the daily press that Mr. 
Samuel Gompers, of the Federation of Labor, is strenuously laboring to secure an 
amendment to the Sherman law exempting labor unions from prosecution as a trust. 

I beg to say that I have filed an objection to any such exemption before the Depart- 
ment of Justice and the Interstate Commerce Commission, upon whose suggestion I 
now ask permission to request your committee to consider carefully and to under- 
stand that such an amendment would inevitably plunge this Nation into a struggle 
compared to which the Civil War would be a kindergarten outing. Gentlemen, the 
merest casual observer is able to see that the Federation of Labor ie a trust — a labor 
trust — and logically comes under the Sherman law's jurisdiction. There is no avoid- 
ing it. 

Their methods, plan of campaign, their restrictions, their manner of extorting 
submission to their manifestoes and exactions all come under the ban of the Sherman 
law. They are graft ridden; they give bribes and take bribes. Moreover, gentle- 
men, the tendency of their plan of warfare is to abandon action by crafts and to move 
by masses, which is industrial unionism. Think what this means and involves— 
e. g., a dispute exists in a brickyard in Podunk, Ind., which the business agent can 
not have settled to his satisfaction. To force compliance with his demands (whether 
just or otherwise, he is the sole judge and jury), every industry stands still in the 
entire State and Nation through orders issued from the fed^ation's president. Are 
you in favor of such tyranny being delegated to Samuel Gompers and his successors? 
Notice what has occurred in Calumet, Mich., and is now, to-day, occurring in Chi- 
cago. Can you tell anyone what relations the structural ironworters on the Morrison 
Hotel, the bricklayers and hod carriers, have to a waitresses' strike on the restaurants 
in Chicago? Yet they are ordered out on strike. Does this not prove a labor trust? 
Does your committee approve this? 

Besides, gentlemen, you are legislating not for a class or fraction of the people. 
The federation represents a class, a mere fSraction of the citizens of the United States. 
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They represent not freedom, but despotism; not equal rights to bargain in the labor 
martet, but a monopoly of such bargaining. They deny the rights of any not of 
their company to follow their occupation except on terms of their dictation. You 
must conserve the rights of those (the vast majority) who are not in labor imions, 
and see that they enjoy the unfettered privilege of the exercise of their trades, crafts, 
and industry. 

Bight here in this city for two years the labor unions have injured and paralyzed 
the business of this community, it was only through the courageous stand of enbght- 
ened citizens that they were repelled, but they are marshaling for another attack. 

An exemption from prosecution under the Sherman law as a trust means to give 
labor unions license to heckle, badger, and annoy manufacturers, building contrac- 
tors, and every form of activity, a right to whi(jh they are not entitled under the 
CJonstitution. 

Gentlemen, do not pass the amendment sought. Kill it in committee, or report 
adversely. If you sow the wind you will reap the whirlwind. 
Bespectmlly, yours, 

E. Braddock. 

Portland, Mb., February 5, 1914. 

JUDICIARy COMMITTEB^ OP THE HOUSB AND SBNATB, 

Washington, D. C. 

Gentlemen: Some time ago I wrote the President a letter relating to the trust 
question from the standpoint of the packers of sardines on the coast of Maine, a copy 
of which is herewith inclosed. I also inclose a letter from the Attorney General 
suggesting that I write my views to your honorable committee. From the letter I 
wrote the President, you will readily understand our position. It is hardly necessary 
to repeat what I have set forth in that communication. While I will not attempt to 
review the trust questions only so far as it relates to the sardine packers, I will reiterate 
some of the conditions which are well known to everyone who has any knowledge of 
the sardine business. It is sometimes a great deal easier to criticize and find fault 
with existing circumstances than it is to suggest a remedy. Had I the authority, I 
would amend the present antitrust law in the following way: 

All corporations or persons may apply to the trade commission (that is assuming 
that said conunission will be appointed) for a license to do business. Said licenses 
may be ^^^nted under such conditions and restrictions as may seem just to the trade 
conunission; provided, however, that all said corporations or persons may be allowed 
the right to carry on theii business without fear or favor from the Department of 
Justice, so long as no agreements between said corporations or persons increase the 
average price of their products to the consumer or create any unusual hardship to any 
corporation or person. 

It your conunittee could fully understand the situation and know how many families 
are dependent on the success of the sardine business, there would be no need of any 
argument on these questions. It has been one of the largest industries of our State 
and would be now under proper protection and encouragement. This is no theory; 
the facts are cold and stubborn, and unless we get relief by fovorable action of Congress 
or by mortification of the antitrust law. The said law to my mind has cost the indus- 
tries of this country more than it has to reconstruct our Navy. 

The effects of the fear that exists in the minds of the business men of state has 
had much to do with demoralizing; the business. No one has seemed to understand 
this piece of legislation and no otSier country on earth would have stood for it. If 
we nJBkwe upon the statutes a law that the court can not explain, why should it be 
retained? Why not repeal it and write a law that the common people can realize 
what it means? Certamly the majority of people doing business do not want to be 
looked upon as criminals because they mutually agree among their associates to 
protect themselves against what is known as cutting prices to a point below the cost 
of production. Not that they want exorbitant prices, yet they feel that they have 
the right to protect themselves to the extent of a reasonable price that will render 
them a fair profit on the capital invested. I believe in trade commission. If this 
matter can be put into the hands of intelligent and practical men that have authority 
to do what is right and just to all parties and interests I think that the matter can 
be satisfactorily adjustea. But to appoint a committee without mortifying the anti- 
trust law would not accomplish mucn for the business interests of the country. 
Hoping for the best, I remain, yours, very truly, 

Luther Madduk. 
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[The Telephone Improvement Co., incorporated in New York State. Frederick C. Stevens, president; 
Merton E. Lewis, vice president; V.. B. Deyber, secretary and treasurer; Garrison BatcocK, general 
manager; H. G. Webster, chief engineer. Exchislre sales agency of the North Electric Co.] 

Chicago, February 5, 1914. 
Hon. Henry D. Clayton, 

Chairman House Committee on Jiuiiciaryy 

House of RejiTesenUi:tives, Washington^ D. C. 

My Dear Sir: My attention has been called to the action taken on January 16 
in a communication to you by the Electrical Merchants & Manufacturers Association 
relative to the unfair methods emplo^^ed by the Bell Trust affectii^ manufacturers 
of equipment and supplies in competition with the Western Electric Co., which is 
owned and controlled by the American Telephone & Telegraph Co. and operated 
in their benefit. In this connection I wi^ to present the urgent prayer of those 
interested in the Telephone Improvement Co., a New York corporation; the Tele- 
chronometer Co., a New York corporation; and the North Electric Co., an Ohio cor- 
poration, involving a list of stockholders comprising over 300 individuals who have 
invested money with confidence in the merits of the product of these companies 
during the past 20 years, but who have been deprived of practically any profits, 
due largely to the tactics employed by the Bell Telephone Trusts. The particular 
recent leature of their methoas which is objectionable is in the fact that during the 
past two or three years the Bell operating companies have cooperated with the West- 
em Electric agents in bringing influences to bear upon independent operating com- 
panies against their purchase of independent apparatus, holding forth the promise 
of a merger which would be prejudiced if other than the Western Electric equip- 
ment was purchased. 

I trust that you will make such use of this communication with those lawmakers 
who may assume the responsibility for attempting relief measures, and in that 
event and in the name of fair dealing every one connected with our institution 
will rejoice. 

Yours, respectfully, Garrison Babcock, 

General Manager The Telephone Improvement Co. 



[Moffett & Sons, wholesale grocers. Samuel Moffett, Robt. G. Moffett, Sam B. Moffett.] 

Flint, Mich., February 7, 1914. 
To the Chairman, 

House Commerce Committee on Administration Trust Bills, 

Washington, D. C. 

Dear Sir: Kindly permit us to call your attention to the matter of quantity prices 
that are now in force by many manufacturing concerns. We are doii^ a legitimate 
small jobbing business and we are placed at a great disadvantage in handling different 
kinds of goods for the reason that our big competitors are buying at much lower cost 
than ourselves, for the reason that they are in shape to buy in much larger quantities. 

This quantity price permits our competitors to make a reasonable profit when sold 
by them at our cost price, which fact you must admit tends to drive the small dealer 
out of business and thereby establish monopoly and control by "big business." 

We have been up against this quantity price curse of the trade for many years and 
are still fighting for a chance to exist under this great disadvantage. Manufacturer 
should be compelled to make one price to all who are handling their product in a 
legitimate manner. Ninety per cent of the wholesale jobbing trade in the grocery 
line are small buyers, while 10 per cent only are large buyers, who are being favored 
with the lowest manufacturers' price. Surely you must admit under this condition 
that the small dealer is not getting a square deal, for is not the business of the 90 per 
cent of small buyers equally or more valuable to the manufacturers than .the 10 per 
cent of large buyers? 

One price in any quantity (with a reasonable minimum quantity limit) from manu- 
facturers to jobber, with privilege of delivering at destination in carload lots, and the 
allowance of carload rate of freight in less than carload lots should be the limit that any 
manufacturer be permitted to chaise for his product, for unless the manufacturers 
Quantity price is abolished, monopoly has the right of way, and the doom of the small 
dealers is sealed. 

Respectfully, 

Moffett <& Sons. 
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[Moffett & Sons, wholesale grocers. Samuel Moffett, Robt. G. Mofiett, Sam B. Mofiett.] 

Flint, Mich., February 7, 1914* 
To the Chairman, 

House Commerce Committee on Administration Trust Bills^ 

Washington, Z>. C. 

Dear Sir: The attached letter tells its own story. 

Before the Bug Poison Trust secured control we had a good, fair business in Pans 
green, but were finally crowded out through the trust's manipulation of quantity prices. 
The p^ple at Grand Rapids who wrote this letter were endeavoring to sell us 
Pans green and after we had written them our experience the^ mailed us this letter, 
which was undoubtedly dictated by one who is an expert in his line and whose state- 
ments can be relied upon. We believe it will be of interest to your committee. 
Very truly, 

Moffett & Sons. 



[Carpenter-Udell Chemical Co., manufacturers of agricultural spraying material. R. E. Carpenter, 
president; C. 8. Udell, secretary-treasurer; E. A. Stowe, vice president.] 

Grand Rapids, Mich., February 6, 1914. 
Messrs. Moffett & Sons, 

Flinty Mich. 

Gentlemen: We are in receipt of yours of the 5th, and we are very glad indeed 
to see such a letter as you write us, because it contains the same sentiment that the 
writer has had for a number of years. 

We will have to and want to write you at some length in re^rd to this matter, so 
we will presume iij)on your good nature to the extent of consuming some little of your 
time in reading this. 

The writer was associated with a manufacturing concern in New York City for a 
number of years and has had inside knowledge of the Paris green situation for the past 
12 years, and is in a position to know just the trouble that the Paris green ioboers 
have had. We want to say at the outset that the writer never has been, and is not 
now, in sympathy with the manner in which Paris green has been sold to the jobbing 
trade. 

About seven years ago Paris green was selling around 11 or 12 cents a pound ^ and 
there was no schedule for the smaller prices, each manufacturing house havmg a 
different price for pounds, and different price for twos, and all of the other packages. 
About six years ago the manufacturers had a confereuce, in the wintertime, or rauier 
late in the fall, and decided that they would name no prices whatever, but would 
wait until early in the spring befoie naming a price. That year arsenic jumped from 
about 21 cents a pouna up to 8 or 9 cents a pound under the manipulation of the 
arsenic producers. Of course, this warranted a nigher price in Paris green . Contracts 
were made with various jobbers throughout the coimtry based on an opening price, 
and about the middle of April that year the price was made 25 cents a pound based 
for the larger quantity of goods. 

There came an immediate protest from those jobbers who had had an increasing 
business from year to year on Paris green, and we might illustrate that in this way: 
Say you had been sellmg 8 tons one year, the next year 10, the next year 12, and the 
next year 14 or 15 tons, and you felt reasonably certain that you could dispose of a 
carload with 18 tons of green. You were called upon by the representative of the 
manufacturing house ana assured that you would be properly cared for, and in order 
to save freight you gave an order for a car of Paris green, relying on the nianufacturer 
to take care of you. Prices were not named, as we statea above, until about the 
middle of April, then the price was 25 cents a pound, a jump of over 10 cents a 
pound of the previous year, and totally unwarranted. 

The writer said he was associated with a New York house. He was not associated 
with them as a partner, but just an employee. When the price of 25 cents a pound 
was sent broadcast to the jobbers, they made their protest, and there was a meeting 
called and the following Saturday, the price was advanced a cent a pound. This 
was done to make the jobbers think they were buying right. 

Now, a jobbing house does not care particularly what price they have jto pay for 
goods, as long as the price remains somewhat standard, but in the case of this tremen- 
dous jump in price, it curtailed the consumi)tion to a considerable degree, and arsenate 
of lead, which at that time was just coming into use, was used to a considerable extent 
in place of Paris green, and you, having placed your order for a carload and haying 
the goods in your warehouse, carried over three or four tons, possibly seven or eight 
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tons into a market next year of 21 cents a pound. With this drop in price you sus- 
tained a heavy loss. 

You were assiired that year that that would be about the price of Paris green from 
then on, and you sold out yoiir goods that you carried over from last season, and 
perhaps bought a few more tons. The next year the price dropped to 15 cents, and 
you had another loss. 

Now a proceedure of this kind is absolutely against all decent business, and is not 
legitimate at all. The writer, of course, at that time was not in a position to protest, 
but he did protest to the head of the house with whom he was connected, but of course, 
without avail, and so it has gone since then down to 13 cents and 12 cents, 11 cents, 
back to 13 cents, and is now varying between the 13 and 11 cent price, witi the result 
that a great many jobbers in the united States are just in the same frame of mind 
that you are, and this frame of mind has all been caused by the action of the Paris 
green manufacturers. 

Now, there is no earthly reason why Paris green should be sold on any other basis 
than any other single item of merchandise that is manufactured in the entire world. 
The total consumption of Paris green in the United States is about 3,500 tons, so you 
see that it«i importance in the mercantile world is mighty small indeed, and to think 
that it should oe an item that is ji g^led in a manner that it has been, it makes & dia- 
eustiug and discouraging proposition for anyone. But the manufacturers have 
brought this condition down on their own heads, and have no one to blame but them- 
selves. 

There is no reason whatever, why the Paris green should not be sold at a price 
year after year of, say, 15 cents a pound base. Some years, of course, blue stone changes 
m value. It is now about a cent a pound cheaper than it was a year ago. Now tnis 
woiild mean that Paris green could be sold to the jobbing house at about a cent a 
pound less than last year. Arsenic has not varied a great deal in the last five or six 
years. A year ago the arsenic producers tried to manipulate the price up to 6 cents 
a pound again, but the Paris green had all covered at a much lower price, and this 
year it is down to a normal basis. 

So as we say above, a normal price of 14 or 15 cents a pound should be made on 
Paris green. This would show the manufacturers a fair profit, and the price could be 
varied from year to year a cent a pound which would not influence, or make much 
material difference to the jobbing nouse. But this getting together and making an 
abnormal price, when there is really no bona fide reason for it, and then put the 
jobbing houses up against a falling market the following year, and making them 
sustain a heavy loss is not legitimate, and never could be reasoned out that it should 
be done. Paris green is a bad thing to manufacture. It wears out a plant very quick 
on account of the acids used in connection with its production, and it is hard to get 
men to work in it. It can only be made in cold weather, on account of its causticity, 
and its action on»the men's skin when they perspire. 

It is an item that should show a good fair profit to the manufacturer, but not an 
exorbitant one. When the writer decided to have his own factory and have a spraying 
plant here in Grand Rapids, which, by the way, was three years ago this summer, the 
price of ^een at that time was 13 cents a pound, but jiist as soon as we got out among 
the jobbing houses, and we found so many of tnem willing to change meir source of 
supply owing to such conditions that you mention in your letter, and they placed their 
ccntracts with us, the New York houses began to underbid us, and last year, which 
was our second year in business, they made a special point to go to every one of the 
customers that we had sold the year previous and made them a cost price on green. 
But there wasn't a single jobber but who stood by us. They knew and understood 
that we were pursuing methods which would mean protection to them in the future. 
They also knew that if they turned us down and we were forced out of the green busi- 
ness it would only be a matter of another season before the prices would be advanced 
so that they would recuperate their losses that they had sustained while forcing us 
down. This is the reason why our business has developed the way it has, and to-day 
we are the largest spray manufacturing concern in the united States. 

We have absolutely no affiliation with any of the eastern manufacturers of Paris 
green. Of course it is impossible for us to go out and sell green for 2 or 3 or 4 cents a 
pound more than they are selling it for in New York, but we are right here in the 
middle of a large consuming country, and we give the best of service, and we are 
entirely in sjrmpathy with tiie jobbers of the three trades, viz, hardware, drug, and 
grocery, doing our utmost to bring the Paris green situation down to a stable basis, 
and we ask the support of the jobbing trade in that effort. We can assure them that 
we will do everytrong in our power toward the same end. 

Of course you have received our letters wherein we are calling your attention to 
our new system of packing. This was devised especially for the benefit of the whole- 
sale grocers. Paris green has been packed for years m 100-pound cases, and the 



TEUST LEGISLATION. 1295 

inside cartons are cardboard, and 100 pounds of green is altogether too much to put in 
a case. It has meant numberless .claims to the factories, and also numberless claims 
to the jobber from the retail dealer. Then again, jobbing houses will repack some 
Paris green with other merchandise, and in the transportation of same the paper cartons 
become broken and the Paris green sprinkled all over the contents of me case and, 
of coiuBe, refused by the consignee. 

We have eliminated that entirely by our new method of packing and brought things 
down to where the jobber can have some interest in the Paris green business. 

We will ask you to pardon this long letter, but the writer has had every word of 
this in his system a long time; but every word of it is true, and we kuow you will 
agree with us. • 

Now, we will finish by saying that we want to do some business with you, and we 
will name you a price on Paris green by which you can make some money, and fur- 
nish you a system of packing that you will be more than pleased with and one that 
will bring you trade. 

We await your reply. 
Yours, truly, 

Carpenter-Udell Chemical Co. 



The Man Who Wins. 

The man who wins is the man who does, 
The man who makes things hum and buzz, 
The man who works and the man who acts, 
Who builds on a basis of solid facts. 
Who doesn't sit down to mope and dream, 
But humps ahead with the force of steam, 
Who hasn't the time to fuss and fret, 
But gets there every time — ^you bet. 

The man who loses is he who talks, 
Who mumbles and fuzzles and trifles and balks, 
Who wouldn't do anything to-day 
That he can put off m the same old way; 
Who's down on his luck and curses his fate, 
And tries to catch fishes without any bait; 
Who goes through life with a frown on his face, 
Convinced that the world is a mighty poor place. 

The man who wins is the man who wears 

A smile to cover his burden of cares; 

Who knows that the sun will shine again, 

That the clouds will pass and we need the rain, 

Who buckles down to a pile of work 

And never gives up and never will shirk 

Till the task is done, and the toil is sweet 

While the temples throb with the red blood's heat. 

The man who loses is the man who moans 
That the way is rough and he dreads the stones: 
Who is looking for something soft to do, 
Where the pay is big and the hours are few; 
Who dreams of this and dreams of that, 
But never sails in and throws off his hat. 
Who fears the feel of a drop of sweat, 
And never gets anywhere — you bet. 

The man who wins is the man who climbs 
The ladder of life to the cheery chimes 
Of the bells of labor and bells of toil, 
-And isn't afraid that his skin will spoil 
If he faces the light of the glaring sun 
And works in the light till his task is done — 
A human engine with triple beam 
And a htindred and fifty pounds of steam . 

( Unknovm A uthoi . ) 
(Moffett & Sons, wholesale grocers, Flint, Mich.) 
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Neal Bbown, 
WaiL$au, Wis. J February 7, 1914- 
Hon. Henry D. Clayton, M. C, 

Washitigton, D. C. 

Dear Sir: Being a stranger, I hope you will pardon this trespofls upon your atten- 
tion by a stranger. 

I notice that the three recent antitrust bills have been referred to the Judiciary 
Committee and I wanted to make some su^estions in regard to these bills. 

First, take tentative committee bill (H. R. 2) entitled, "A bill topiohibit certain 
persons from being or becoming officers or employees of National banks or of certain 
corporations." 

r inclose a substitute amendment to this section which embodies a su^»estion I 
would like to make. I believe this section, as now incorporated in the biU, would 
work great hardship and inconvenience, and especially in the country tenitory of 
the United States, and by this territory I mean that outside of a few lai^ cities. 

I have aheady written to Congressman Konop, of this State, quite fully along this 
line, and I am inclosing a copy of my letter to him. At the time I wrote it I ha3 not 
intended to send it to you or might have made it a little more concise. 

I would urge that the evils aimed at by this bill exist almost 6ntiiely in a few of the 
larger industrial centers and it seems unjust to interfere with the legitimate business 
methods of thousands of corporations outside of the larger cities. I have made a 
rather crude substitute for section 4. inhibiting common directors in corporations 
having a capital stock in excess of $10,000,000, or having a production exceeding 
10 per cent of the total production of the country for the preceding calendar year. 
This really adopts an idea of Mr. Bryan's which was introduced into one of our recent 
national Democratic platforms. 

One criticism that might be made upon the inhibition based on production is that 
there would be no way of finding out what the production was for the preceding cal- 
endar year, unless the interstate trade commission could be given authority to ascer- 
tain this production and make proper report of the same, and this report could serve 
as the basis for applying my suggested substitute section. The report of the com- 
mission would have the same status as an ordinary census report, although, doubtless, 
the work of making a report would be done better by a trained body of men like 
the membeis of the interstate trade commission than by the ordinary census-taking 
officials. I thought the limitation of $10,000,000 would not be entirely satisfactory 
for the leason that in some lines of production the entire corporate capitalization 
would not be very large, and still the opportunity for illegal combination would exist. 

I have been unable to discover that interlocking directors in corporations that I am 
familiar with are conducive to illegal combination, and I am speaking now more par- 
ticularly of conditions in the middle west, outside of the larger cities. I do not 
believe that if two or more corporations wanted to form an ill^al combination, the fact 
of their having one or two common directors would cut any figure. I wouldn't mean 
by this, however, that if two competitive corporations had the same directors through- 
out that it would not help some in promoting a combination, but I am speaking about 
the great body of corporations as 1 know mem where the corporations are entirely 
distinct and yet may have one or two common directors. 

I have in mind the concrete case of the Marathon Paper Mills and the Wausau 
Sulphate Fibre Co., both located near here and both engaged in making wrapping 
paper, although the product of the one is quite widely different from that of the other. 
The Sulphate Fibre Co. makes only what is called Kraft paper, being a very tough 
wrapping paper and has practically only one kind or grade, while the Marathon Paper 
Mill 18 engaged in manufacturing hundreds of specialties in wrapping and design 

?apers. Still I suppose, as to some part of the product of each, they are competitors, 
am a director in both companies, being the only common director in the two com- 
Eanies. These companies have been operating about three years. Each company 
as its own sales agent, and these agents act entirely independent of each other. I 
have suggested on several occasions that the two companies agree to employ one sales 
agent to sell the product of both mills, but the managers never would consent to this. 
I thought this would cut down the expense of selling for each company quite consid- 
erably. I think only a small part of the product of these two mills would be com- 
petitive, and still I would not say that their entire production was noncompetitive. 
But I would like you to know that I am not taking this matter up because of my 
relations to these two companies. It so happens that there is good material for directors 
in each company outside of the present directors, and I know that my place could be 
easily filled in either one, but this is not the case with thousands of corporations, many 
of them of small capitalization engaged in the lumber business. 
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If this measure as framed in the original bill should be enacted into law and a lot of 
the directors now in existing corporations were thrown out of office by law, there 
wouldn't be stock holders enough left in many of these corporations from which to 
select a board^ of directors. 

Now, in reference to section 2 of this act forbidding interlocking directors in banks: 
I inclose a suggestive substitute for this. I have shortened the phraseolo^ a little 
in respect to the recitals of the Federal reserve currency act. The name of it is given 
as the "Federal reserve act," and the term *' Member bank" is also defined, as lis 
the term "Reserve bank." 

I think the inhibitions of this section should only apply to the larger cities and 
not to banks in the country districts, for in country banks there has never been any 
evil arising out of interlocking directors. It seems to me it would be wise to have 
this prohibition apply only to banks of these larger cities. I haven't the last census 
before me, but I assume that there would be about six or eight cities of the country 
having poj)ulation in excess of 500,000. This would include Boston, New Yorb, 
Philadelphia, Chicago, Baltimore, New Orleans, Cincinnati, Cleveland, Buffalo, Sail 
Francisco, and St. Louis. By inhibiting interlocking directors in banks in these- 
cities we would accomplish everything that we are st^i^dng for and at the same timer 
would not interfere with a great multitude of country banks. 

I would like to make a few suggestions in regard to committee bill No. 1, This 
provides that no person, and this of course means corporations, shall discriminate 
in prices between different purchasers with the intent to thereby injure or destroy 
a competitor, etc. I am not very clear as to this. Does it compel a manufacturing 
plant, for instance, to have the same mill price for all purchasers of its product? To 
illustrate: The Wausau Sulphate Fiber Co., having a mill at Mosinee, near here, 
manufactures Kraft paper and pulp. There is practically no other mill making thi^ 
product west of Chicago. The largest mill that manufactures this product is at Berlin, 
N. H. This Berlin mill competes very strenuously with the Mosinee mill throughoujb 
the country, yet the Mosinee mill has a great advantage over its Berlin competitor 
in the Chicago territory and the territory west of Chicago. In order to secure cxia- 
tomers in this western territory the Berlm mill must cut its price to meet the price 
of the Mosinee product, so that the customer can get the product from the Berlin miy 
without transportation added as cheaply as he can get the same product from the 
Mosinee mill. This means, of course, that the Berlin mill having tnis product must 
cut its mill price to the extent of the cost of transportation in excess of the transporta- 
tion from the Mosinee mill to this customer. Say the transportation from the Mosine6 
mill to Chicago is 10 cents per hundred and the transportation from the Berlin mill 
to Chicago is 20 cents a hundred, and the Mosinee mill is selling its product in Chicago 
at $3.75 per 100 pounds. 

Deducting the 10 cents for transportation it would leave the mill price at Mosinee 
$3.65 per ICJ) poimds, whereas the Berlin mill, in order to compete in the Chicago 
market, would have to have a mill price of $3.55 i>er 100 pounds^ and if it had that 
price for customers in the Chicago market would this law compel it to have the same 

Srice for customers in the territory tributary to the Berlin mill? If the Berlin mill 
oes make its mill price $3.55 in order to compete with the Mosinee mill in the Chicago 
market, is the Berlin mill guilty under this proposed act of discriminating in price 
with the purpose or intent to injure or destroy a competitor? I take it that this isn't 
its purpose, although it may injure the Mosinee mill. Its purpose is to get business 
ana to sell its product. 

I am a stockholder and director in the Mosinee mill and naturally might be interested 
in shutting the Berlin mill out of this west territory, but it seems to me that if this 
proposed law should be given the interpretation suggested it would tend to promote 
a monopoly for it would give the Mosinee mill a monopoly over the Berlin mill in 
this westerpL territory. No doubt this case is typical of many others in different lines 
of production. 

But I am not so deeply concerned about this measure as I am over the provisions in 
the bill prohibiting interlocking directors, for I assume that this bill No. 1 was in- 
tended to prevent a repetition of many gross and culpable attempts on the part of 
competing concerns to crush out business riyals that have occurred in the past, and 
not to interfere with the ordinary, usual, and reasonable methods of doing business 
by competitive institutions. I have not examined recently the decisions imder the 
Sherman Act, but I believe the proofe in many of the cases show that some of the great 
combines have from time to time used their power to utterly destroy and ban£npt 
rival concerns, and doubtless, if this proposed act becomes a law and comes before the 
court for construction, they will give it a fair and reasonable interpretation, and that 
it is very improbable that it would be held that the law prohibited the ordinary and 
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usual kinds of competition. In other words, that in the case I supposed, the Berlin 
mill might have a mill price of $3.55 per 100 pounds for shipmentB mto Chicago terri- 
tory in order to meet the competition of the Mosinee mill, although the Benin mill 
might have a greater mill price for customers nearer to Berlin. 

I hofw you will pardon this long letter. I realize that in ' 'butting in' ' I may be 
flug^ting things tnat you and the other members of your committee are entirely 
iamiliar with and that you have fully thrashed out. I always feel reluctant to appear 
i>efore legislative committees, owing to the fact that I am quite likely to be ignorant 
of the things such committees have been considering and that I will weary them witii a 
thrioe-told tale. I would be glad to file a memorial or brief before the committee or 
Mppear before it and present these suggestions with such amplification as I am capable 
of, and as the comnuttee might desire. 

Although I have not a large acquaintance with Members of Congress, Congressman 
Browne, of this district, and Congressman Konop, of this State, and me other Wisconsin 
GoDgreaamen know me very weU. I am also Fell acquainted with Mr. Davies, of the 
Ckirporation Bureau. Anv of these gentlemen will assure you that I have some 
opportunity to acquire intimation of the matters referred to in this letter. 
Yours, truly, 

Nbal Bbown. 



February 6, 1914. 
Hon. Thomas F. Konop, M. C, 

Washington, D. C. 

My Dear Congressman: I was very much pleased to receive from you, on re- 
quest of Charlie McDonald, the three trust measures that I very much desired to 
ipxamine. Much of the matter contained in these bills I highly approve of, but I am 
very doubtful about the wisdom and effect of certain provisions. 

Section 1 of this bill, which prevents interloclring of directorates in transportation 
companies engaged in interstate commerce and companies engaged in selling equip- 
ment to such transportation companies, is doubtless warranted by conditions as we 
liave known them, except that I am unable to understand why a director in a bank or 
trust company should be per se taboo as an officer or employee of a transportation 
company engaged in interstate commerce. But none of the provisions of this first 
section affect industrial conditions over a large part of our coimtry. 

The questions raised by this section may be important in cities like New York and 
other great commercial and industrial centers. 

I happen to have in mind only one director and officer of a large bank in this State 
who is also a director in a railroad company engaged in interstate commerce. I don't 
believe the connection has resulted in any harm. I am not conversant enough with 
)Hie effect of such interlocking directors in the great cities. 

I think section 2, which forbids a director of one of the member banks under the 
new currency system from being a director in another member bank l3 not juslified, 
and I think it may do a great deal of harm. I i)re8ume in the large cities there may 
be evils of sufficient magnitude arising out of interlocking directorates that would 
warrant this provision, but I can not conceive how it woiucf do anything but harm 
.over the greater part of the country. It is likely that there are several men of high 
financial standing in this locality who would be compelled to resign from one or more 
directorships in order to comply with this provision, to the detriment of the banks 
they were connected with. I can not see what harm could result from a director of a 
member bank here being a director of another bank in some other State or locality, 
or even in this locality. For instance, Walt Alexander is a director in the the National 
German American Bank and is president, I think, of the Marathon County Bank, of 
this city. The Marathon County Bank is a State bank, and Mr. Alexander and his 
partner, Mr. Stewart, before his death, grew up with this bank and made it what it 
IS. Mr. Alexander could not well be dispensed with as an officer in this bank. He 
is also, as I have stated, director and vice president in the National German- Ameri- 
can Bank, and ought to remain a director in that bank. If the Marathon County 
pank should be authorized by State law to become a member of the Federal reserve 
liystem, he would have to resign one or the other of these directorships, and I am 
«atisfied, rather than have this occur, the Marathon County Bank would remain out 
of the system. I presume he is also a director in two or three country banks in the 
Middle West. 

It must be remembered that country banks secure for directors men of the highest 
'i^nancial standing and integrity, for the credit of the bank and its ability to weather 
any storm that comes is dependent upon the standing ^ven the bank by its board of 
directors. It may be said, with many industrial corporations, and with many laige 
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city banks, that outside of the present directors of such institutions there are other 
men among the stockholders who would fill the bill just as well, but in small country- 
towns, and by this I mean cities anywhere under 50,000 population, it is impossible 
to find among the stockholders of most of the banks more than a limited number of 
men whose financial standing and business ability is such as would qualify them for 
one of these directorships. I don't know how, for instance, Mr. Alexander's place 
in any one of these banks here could well be filled. He is also a director in the First 
National Bank of Milwaukee, but I presume that this Milwaukee bank could easily 
fill his place from among its stockholders, because of the greater number of qualified 
men from which to make a choice. But we haven't this liberty of choice in country 
cities. I presume this city is typical of many others throughout the country. 

I believe it would be a great hardship to various small banks throughout the country 
if this provision became the law. I have wondered if a provision could not be sub- 
stituted inhibiting interlocking directors in banks in the Federal reserve cities and 
whether this would not meet the evil aimed at. We feel satisfied there is no evil 
in interlocking directors anywhere except in larger cities. You must remember that 
this entire movement against interlocking directorships staited with abuse existing 
in New York, mainly, and as regards transportation companies and industrial com- 
panies or construction companies that had dealings with such transportation com- 
panies. There never has been a suggestion that these evils existea in any place 
outside of New York and perhaps a few other of the larger cities. I am illustrating 
these suggestions by concrete cases I have before me, and assume that Wausau, with 
about 18,000 population, is typical of many other of the smaller cities. I have won- 
dered if suggestions of this kind have been made to the committee having this bill in 
charge. 

Section 4 of this act, it seems to me, is unnecessary and not warranted by any con- 
ditions that I am familiar with. It is certainly unwarranted by any conaition that 
exists in 90 per cent of the territory of our country. This section forbids corporations 
engaged in interstate or foreign commerce having a common director or directors. 

Take the lumber business: There are thousand of mills, great and small, enga^^ed in 
the manufacture of lumber throughout the country. Probably the greater part of these 
mills are small mills. I know of some in this part of the country that have not cost over 
$5,000 to build. Frequently a timber owner who has a tract of land will put in a small 
mill to cut the timber. He may have another tract in the same State or in other States 
and is doing the same thin^ as to such other tracts. Many times there will not be over 
two or three stockholders in one of these corporations and very often not over half a 
dozen. This is so of many of the larger mills. It would be impossible, it seems to me, 
to make any combination in the lumber business in restraint of trade that would be 
effective, and if such a combination were made it would not be promoted by a policy 
of interlocking directorates. It must be remembered, too, that almost every sawmill 
in the country is competitive with every other sawmill in the country. The mills 
on the western coast ship lumber almost everywhere throughout the country. A good 
deal of that lumber has been shipped into the lumber districts of northern Wiscon- 
sin. Some of our lumber men wno are operating here, and are directors in concerns 
here, are also directors in lumber concerns on the coast. And this is so as regards the 
South. 

Lumber from the South is sold in almost every part of the country. I don't see how 
some of these corporations engaged in the lumber business that have common directors 
with other corporations engaged in the lumber business are going to select their direc- 
tors so as to carry on their business properly. I could ^ve you hundreds of concrete 
instances that would show you the difficulties surrounding this subject and I suppose 
that what you and other members who will have to vote on this question value most 
is definite examples. Would it be worth while, do you think, to put this in some form 
of statement and present it to the committee having this measure in charge? 

There are many industrial plants that are not directly competitive, and yet are 
indirectly competitive. Take, for example, the Wausau Sulphate Fiber Co., 12 
miles south of here. It makes what is called craft paper and pulp. This is a very 
tough wrapping paper and sells for a considerably higher price in the market than 
the ordinary wrapi)ing paper used by butchers, grocers, etc. There are not many 
mills making this kind of paper as yet in the country, although there is a fair demand 
for it. It supersedes the lower grade of wrapping papers because it is tougher, and a 
light sheet can be used in place of a heavier sheet of the lower class of wrapping paper. 
I am a director in this mill. I am also a director in the Marathon Paper Mills Co., 
having a plant about 5 miles south of here, and this last company makes wrapping 
papers, but they are what are called specialties; that is, design paper and things of 
that kind. Then, 5 miles north of here, at Brokaw, is the Wausau Paper Mills plant, 
and a great deal of the product of this last mill is wrapping paper of a lower grade. 
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In one sense none of these are competitive, and in another sense they are competi- 
tive. I don't know what would be their status under this law; whether being indi- 
rectly competitive these mills would be construed to be competitors. In other 
wordJs, the customer who was using a low grade wrapping paper of no very great strengtii 
but quite bulky for its strength might be inducea to use Mosinee Craft, which gave a 
less tonna^ or weight for the same strength of parser. As a matter of fact, I would 
say there is no direct competition between these mills, and yet I don't want to say 
there is not some competiuon of an indirect kind. It is something like the compe- 
tition between a $15 suit of hand-me-down clothes and a $50 suit made of fijst-class 
cloth. The customer who could get the $15 suit mi^ht be compelled to buy the $50 
suitj and^ on the other hand, the man who would like the $50 suit and he couldn't 
get it, might be compelled to buy the $15 suit. 

In the same way, hemlock lumber is competitive with the best quality of white 
pine and western fir, which is very strong and durable and is used extensively even 
in this part of the country for heavy timbering and plank and supersedes tamarack, 
white and Norway pine, and hemlock, which are products of this section. 

As far as my being a common director in the Mosinee plant and the Marathon plant, 
I could easily dispense with one of these directorships and so could the company, 
and I am not talking with reference to any personal element in this matter. Of course 
I helped to organize and build up these two propositions, which, I suppose, is one 
reason why I am a director in them. Biit either one of them could easily get along 
without my service as a director. But I don't know how this section 4 that I have 
referred to can be enacted into law without entailing inconvenience and hardship 
upon thousands of institutions that are being conducted honestly and along absolutely 
competitive lines. I know these three paper mills I have referred to — tJie one at 
Mosinee, the Marathon mills, and the one at Brokaw — are in more or less competition, 
and they are really competitive. Each one has a different manager and managerial 
force, and they go out after business without regard to the interests of either of the 
others. Mr. Alexander is a director in the plant at Brokaw and is a director in the 
Marathon mills, and it would be hard to dispense with him as a director in either 
plant, and still I have been afraid that if this section 4 went into effect the result 
would be that he would have to resign from one or the other of these directorships, 
to the detriment of the business of such concern. 

Of course I know that this section 4 was designed as one method of preventing 
illegal combination in restraint of trade, and I am thoroughly in sympathy with this 
purpose, but I don't believe the situation warrants such a law and that if enacted 
into law it will do great injury to thousands of business institutions and business 
men who are, and ahv^ays have been, conducting their business honestly. 

Under the language of the law I wouldn't know whether I was eligible to the pene- 
tentiary or not if I remained director in the Marathon mills and the Wausau Sulphate 
Fiber Co., and if I was a director in a lumber-manufacturing concern at Portland, 
Oreg., and of another in Wisconsin, or in Alabama, I would have a like ignorance 
us to my responsibilities. If I was a director in a small corporation manu&cturing 
hemlock and hardwood at some place in northern Michigan and a director in another 
small corporation manufacturing hemlock and hardwood in Marathon County, Wis., 
would I be violating the law by continuing these directorships if the law went into 
effect? I know there are thousands of business men engaged in industrial enter- 

? rises, especially in the lumber business, who occupy -just this position. In fact, 
think the lumber business furnishes a larger number of illustrations and typical 
cases than almost any other business. 

I can see that there wokild be many and perhaps illegitimate methods of meeting 
the difficulty and 1 am satisfied the law would lead to these methods. For instance, 
what are called "dummy directors" would be selected. I know of one concern in 
the lumber business that has I think only five stockholders and they are all directors. 
The only way to qualify another person as director would be to assign him a share 
or a few shares of the stock. If one of the directors in this company was also a director 
in a lumber-manufacturing corporation a thousand miles away or a few miles distant, 
he would have to resign and let this dummy director take his place in one of the 
corporations. 

Another method would be for one of the corporations to purchase the property 
of the other corporation and probably such purchase-would not of itself constitute 
a violation of the antitrust statutes. If a Michigan corporation manufacturing hem- 
lock and hardwood had timber holdings tributary and I was a director in this cor- 
poration, and also a director in a corporation engaged in the same business in Mara- 
thon Coimty, Wis., the Marathon Coimty corporation could buy the property of the 
Michigan corporation, or an independent corporation could organize to buy the 
property of each of the corporations. Such transactions are very common and are 
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not made for the purpose of stifling competition, but for many other good and suffi- 
cient reasons, nor would it be possible that such transactions could have any effect 
to stifle competition unless they should embrace very large property interests and 
engross a very large production of lumber. 

I have the same feeling regarding interdictions and restrictions that I have referred 
to as I have totrard our system of protection. The evil effect of artificial and unnatural 
restrictions upon trade and commerce can never be fully estimated. One great argu- 
ment against protection, to my mind, is that no one can estimate all of its evil effects. 
We can only see a few of them, and you know that I have been unalterably opposed 
to protection for the last quarter of a century, and never more opposed to it than since 
I nave become interested in the manufacture of paper and in the lumber industry 
through the ownershij) of timber lands. 

I would appreciate it very much if you could inquire and see whether any sugges- 
tions have been made to the committee having this bill in charge along the lines of 
this letter. I don't know that I am acquainted with any member of the conamittee, 
and I am writing to you because of my acquaintance with you, because you may help 
in thrashing this matter out. If you tliink it would be of any avail to present any of 
these suggestions to the committee, I would be glad to do it either in a written state- 
ment or by appearing before the committee and making these suggestions, which I 
could amplify by the use of a little time. 

I know of many business men who are considerably concerned about these provi- 
sions in the proposed laws and bills which you sent me and I am referring now to 
country business men, not to financiers in the larger cities or men engaged in great 
enterprises like those of the Steel Corporation. I think the provision regarding 
interlocking directors in industrial corporations are not warranted by any evil that 
now exists or that could exist in this country. I do think that interlocking directors 
in banks and trust companies of large cities has been productive of evil, and also 
interlocking directors of transportation companies and construction and supply com- 
panies. Possibly some provisions can be framed up so that the evil things can be 
reached without unjust interference with legitimate business. I thought that as to 
member banks in the larger cities interlocking directors could be forbidden, making 
the inhibition apply to, say, central reserve cities or something of that kind. That 
would leave country banks free to carry on their affairs as they do now. 

I have thought that, as to industrial corporations, a provision might be framed up 
that would inhibit interlocking directors in industrial corporations that were prp- 
ducing more than a certain per cent of the total product of the country, say, 5, 10, 
15, or 20 per cent, fixing it at at some point where there would be no danger that 
the interlocking directors would bring about monopoly or unreasonable restraint of 
trade. 

I can only make a suggestion along this line as I have not thought it out. I apolo- 
gize to you for this long letter and shall appreciate the consideration you can give it. 
Yours, truly. 



February 6, 1914. 
Hon. Thomas F. Konop, M. C, 

Washington, D. C. 

My Dear Congressman: I overlooked one thing: I see by section 2 of bill No. 3, 
to prevent certain persons from being directors, etc., that a person who is a director in 
any State bank or trust company is not eligible as a director m a member bank operat- 
ing under the Federal reserve system. As I read it at first I overlooked this additional 
inhibition. I thought that the inhibition related to common directors in two member 
banks. 

I am absolutely convinced that outside of central reserve cities all these inhibitions 
are absolutely harmful and unduly interfere with the natural conditions of trade and 
commerce, and that there is absolutely no evil in the country districts of the United 
States that justifies such a law. I would suggest in the matter of dealing with inter- 
locking directors in industrial corporations engaged in interstate business the line 
prohibition might be based on the amount of capital stock of such corporations. As, 
tor instance, like this: That no person who is a director in one of these corporations 
should be eligible as a director m any other corporation where the capital stock of 
either corporation exceeded $2,000,000, or where the aggregate capital stock of both 
corporations exceeded, say, $3,000,000. 

I am only illustrating the amount of stock that would form the basis. Such a 
provision could be so framed as not to excuse any other acts of either corporation that 
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might constitute restraint of trade. It could be drawn so as to simply provide that 
having common directors would not be per se in restraint of trade. 

I don't believe the generality of country business men and bankers understand the 
full scope and meaning of this proposed bill as it is now drawn, for if they did under- 
stand it, it would arouse universal protest. 
Yoiu*8, truly, 

Neal Brown. 



Amend section 2 of tentative committee bill No. 3, H. R., "A bill to prohibit certain 

Eersons from being and becoming directors, officers, or employees of certain national 
anks or of certain corporations," by striking out section 2 and substituting therefor 
the following: 

Sec. 2. That from and after two years from the date of approval of this act, no person 
shall at the same time be a director or other officer or employee in two or more member 
banks of a Federal reserve bank under the Federal reserve act in any city having a 
population in excess of 500,000 inhabitants, according to the preceding United States 
census, and no private banker or person who is a director in any State bank or trust 
company not operating under the provisions of said act shall be eligible to be a director 
in any such member bank. 

Amend section 4 of tentative committee bill No. 2, H. R., entitled "A bill to pro- 
hibit certain persons from being or becoming officers or emjployees of national bankc 
or of certain corporations," by striking out section 4 and substituting therefor the 
following: 

" Sec. 4. That if, after two years from the date of the approval of this act any two or 
niore corporations engaged in whole or in part in interstate commerce have a conmion 
director or directors and the aggregate capital stock of such corporations exceeds the 
stun of ten million dollars, or if the aggregate product dealt in by such corporations 
shall exceed ten per centum of the total product dealt in in the United States during the 
preceding calendar year, the fact of such common director or directors shall be con- 
clusive evidence that there exists no real competition between such corporations; 
and if such corporations shall have been theretofore, or are, or shall have been by 
virtue of their business and location of operation, natural competitors such elimina- 
tion of competition thus conclusively presumed shall constitute a combination 
between the said corporations in restraint of interstate^or foreign commerce under the 

Provision of and subject to all the remedies and penalties provided in an act approved 
uly second, eighteen hundred and ninety, entitled, 'An act to protect trade and 
commerce against unlawful restraint and monopolies.' " 



Chicago, III., February 10, 1914. 

Dear Sir: Inclosed please find copies of requests sent to stockholders for proxies 
for annual meetings. You will note these requests are issued by the secretaries of the 
companies and usually by order of the directors. 

When the law proposed to prevent the election of interlocking directors is formed, 
it should include a provision making it a penitentiary offense for the officers of any 
company to send out circulars such as the inclosed with the name of any person 
printed upon them; it should also contain a provision making it a penal onense for 
the secretary, or any other officer of any company to refuse to give a complete list of 
the stockholders of any corporation . to any stockholder who makes a demand for 
same. 

By adopting provisions such as outlined above minority stockholders will have 
some chance to elect directors who will operate companies* honestly and for the best 
interest of all the stockholders. 
Yours, respectfully, 

S. F. Miller. 



Proxy. No. preferred . No. common . 

Know all men by these presents, that I, , do hereby constitute and appoint 

Rolla Wells, Murray Carleton, D. R. Calhoun, R. H. Stockton, G. H. Walker, and C. 

L. Holman, or any one of them, attorney for and in name, place, and 

stead, to vote as proxy at a meeting of the stockholders of the Laclede Gas Li^ht 

Co., to be held at its office. Eleventh and Olive Streets, in the city of St. Louis, Mo., 
on Tuesday, February 17, 1914, between the hours of 9 o'clock a. m. and 12 o'clock m., 
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for the election of directors for the ensuing year and for the transaction of such other 
business as may properly be brought before said meeting, and also at any meeting 

to which said meeting shall be adjourned; according to tne number of votes 

should be entitled to vote if personally present at said meeting or adjourned meeting. 
All former proxies are hereby revoked. 

Witness hand and seal, this day of 191 — . 

[l. s.] 

Witness: . 



The People's Gas Light & C'oke Co., 

Chicago, January 20, 1914- 

Inclosed please find proxy running to the directors of The People's Gas Light & 
Coke Co. for use at the annual meeting of the stockholders to be held at the office of the 
company in Chicago on the 10th day of February, 1914, in accordance with the by-laws 
of the company, or at any adjournment of such meeting. 

If unable to personally attend the meeting, will you kindly date and sign the at- 
tached proxy in the presence of a witness and mail the same to the company in the 
inclosed envelope? 

Yours, respectfully. 

The People's Gas Light & Coke Co., 
By L. A. Wiley, Secretary. 



Proxy to vote. 

Know all men by these presents, that I, the undersigned stockholder, do hereby 
appoint Samuel InsuU, John J. Mitchell, James A. Patten, Edward G. Cowdery, ana 
James F. Meagher, of Chicago, 111., and each or any of them, to be my substitutes and 
proxies, with power of substitution for me and in my name and behalf, to vote at the 
annual meeting of the stockholders of The People's Gas Light & Coke Co., to be held 
at the office of the company in People's Gas Building, comer of Michigan Boulevard 
and Adams Street, Chicago, at 11 o'clock a. m., on the 10th day of February, 1914, 
and at any adjournment of such meeting, as fully as I might or could do were I per- 
sonally present at said meeting. 

In witness whereof I have hereunto set my hand and seal the day of , 

1914. 

[l. s.] 

Witness, . 

[Proxy. Northern States Power Co. Annual sto<'kholders' meeting February 16, 1914.] 
Know all men by these presents that 1, the undersigned, being the owner of 



shares of the capital stock of Northern States Power Co., do hereby constitute and ap- 
point H. M. Byllesby, R. J. Graf, and W. J. Maloney, or either or any of them, my true 
and lawful attorney m ray name, place, and stead, to vote upon the stock owned by me 
or standing in my name, as my proxy, at the annual meeting of the stockholders of said 
company, to be held attheoflBceof the company, 394 Du Pont Building, in the city of 
Wilmington, Del., on the 16th day of February, 1914, or on such other day as the 
meeting may be thereafter held, by adjournment or otherwise, according to the 
number of votes I am now or may then be entitled to cast, hereby granting my said 
attorney full power and authority to act for me and in my name at the said meeting 
or meetings, in voting for directors of said company, or otherwi.se, and in the transac- 
tion of such other business as may come before the meeting, as fully as I could do if 
personally i)resent, with full power of substitution and revocation, hereby ratifying 
and confirming all that my said attorney or substitute may do in my name, place, and 
stead . 

In witness whereof I have hereunto set my hand and seal this day of February, 

1914. 

[seal.] 

Witness, 
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[Notice. Annual meeting of stockholders. Northern States Power Co. February 16, 1914.] 

The annual meeting of the stockholders of Northern States Power Co. will be held 
on the 16th day of Februar>% 1914, at 10 o'clock in the forenoon of that day, at the 
office of the company, 394 Du Pont Building, in the city of Wilmington, State of Dela- 
ware, for the purpose of electing a board of directors and receiving and acting upon 
the reports of the officers, and for the transaction of such other business as may properly 
come before the meeting. 

In accordance with the laws of the State of Delaware, no stock can be voted on 
which has been transferred on the books of the company within 20 days next pre- 
ceding this election. 

Robert J. Graf, Secretary. 

Dated Februarv 3, 1914. 



[Alabama, Tennessee A Northern Railway. John T. Cochrane, president.] 

Mobile, Ala., February 16, 1914. 
Hon. Oscar W. Underwood, 

Washington^ D. C. 

My Dear Mr. Underwood: I understand there is a bill pending in the Judiciary 
Committee of the House of Representatives which if passed would make very drastic 
changes in the present antitrust act, and while I assume that the leaders of the House 
would not permit a law to become effective that would be as far-reaching as I am told 
the first draft of this bill is, I am taking the liberty as one of your friends of asking 
you to give the matter special attention with a view of not allowing anything; to jgo 
into this bill that would practically destroy all possible markets for small inaustnal 
plants or short railroads, the sale of which in many instances to some larger corporation 
i^ot at all in direct competition would very much enhance the efficiency of the enter- 
prise and its benefit to the public. 

. While we do not contemplate a sale of our property, and wish to keep it as it now 
is, a strictly independent enterprise, which you probably know was conceived and 
carried out by native Alabamians until we now nave about 200 miles of railroad in 
operation, I feel from my experience that a law which does not allow combination or 
sale under any circumstances, even if there was only 1 or 2 per cent competition, or 
very indirect competition, would result in losvS to the public and accomplish no real 
good. 

For example, in the case of railroads it has generally been regarded as lawful for a 
railroad company to acquire a branch or connecting line where the dominating char- 
acteristic of the acquired line was that of a feeder or connection, and the mere fact 
that there was a very small amount of competition between die two lines as to unim- 
portant traffic would not render the acquisition unlawful. 

But the bill now under consideration, as I understand it, appears to prohibit any 
agreement which operates to prevent competition in transportation or which operates 
to bring about any arrangement by whicn free and unrestricted competition is pre- 
vented. Apparently the amount of the competition is immaterial. Therefore the 
result would seem to be that no railroad company could acquire another railroad if 
there was any competition whatever between them, and the fact that the amount 
of competition was infinitesimal would not seem to relieve the transaction from its 
illegal character. The same result would seem to follow in connection with the con- 
solidation of two small industrial enterprises or the acquisition of one by another. 
The resulting combination might not control as much as 2 per cent of the total output 
in a particular line of business, and yet if the two enterprises had theretofore been in 
competition the extinguishment of that competition would seem to violate the pro- 
visions of this bill, although they would not violate the antitrust act as it stands. 

I would appreciate it if you would write me explaining what the bill does mean, 
and which I shall keep confidential if desired, and whether it will be passed in a way 
that it could be construed, for instance, that it would be unlawful for some large sys- 
tem of railroad not reaching Mobile^ or in fact being two or three hundred miles from 
Mobile, to make an arrangement with our road by which they could get an entrance 
into Mobile, either by purchase or trackage arrangement. You can readily see if we 
could put the Illinois Central or some omer big system into Mobile what it would 
mean to this port^ and yet the Illinois Central in no way competes with us, unless it 
is infinitesimskl or indirect. Certainly there would be no direct or general competition. 

I would appreciate it very much if you had the time to give me a general outliiie 
of what you think about this, and any assistance that you can consistently give in 
looking after our side of the matter, as well as the other side, will be appreciated, and 
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if you think it advisable for me to take this matter up with Mr. Clayton, chairman of 
the committee, or any others, I should be very glad to do so, but until I hear from you 
I probably will not write any one letters, for I am sure you can better advise us in the 
matter and can say whether or not there need be any alarm, etc. 

I am interested, as you know, in getting additional capital to complete my road. 
A little more capital would put us on the north end into the Birmingham district and 
give us a connection with two additional systems of railroad which do not reach the 
port of Mobile, and on the south would enable us to build about 30 miles of gap between 
our present terminals and our main line, which we now have to cover over the rails 
of the Southern Railway. It is very desirous for us to get in here over our own line, 
and I think that you, with your general knowledge of affairs, will appreciate that 
such an independent line as mine is a benefit, not onljr to the port but to the whole 
State of Alabama, and I certainly hope that Congress will soon declare itself in a way 
as to give such confidence as will result in the financing of such undertakings as mine 
anVl others which are legitimatie and are not in any way speculative or against the 
spirit of law or honesty. 
Yours, very triily, 

John T. Cochrane. 



[Setli Low, 30 East Sixty-fourth Street, New York.] 

February 17, 1914. 
Hon. Henry D. Clayton, 

Chairman House Judiciary Committee, Washington, D. C. 

My Dear Judge Clayton: I have not forgotten your request that I try to put some 
of my suggestions in writing:, but I have not been able to do so before to-day. 

So far as the definitions bill is concerned, I greatly hope that it will not be pressed. 
In its present form, as I outlined in my testimony, the effect of it would, in my judg- 
ment, be disastrous. So far as definitions relate to offenses already pointed out by the 
Supreme Court as constituting evidence of monopolizing, further definition is evidently 
unnecessary. If the bill were to go beyond these things, as the pending bill does, I 
can not see how it is to escape either or both of two dangers. Such a bill is substan- 
tially certain to write definitions which will result in litigation before it is authori- 
tatively known what they mean. It is equally sure, in my judgment, that definitions 
broadly framed are likely to have very unintended results. In this connection I 
venture to call your att-ention, on the chance of your not being familiar with it, to a 
speech made by Senator Piatt, of Connecticutt, when the Sherman bill was under 
consideration. (21 Cong. Rec, pp. 2729-2731.) This speech, I think, was influential 
in determining the Judiciary Committee of the Senate at that time to put the Sherman 
Act in its present general langfuage and to avoid more particular definition. 

In re^rd to Mr. Bartlett's bill (H. R. 1873), I am not enough of a lawyer to attempt 
to rewnte the bill, but the general idea which I tried to express at the hearing m 
relation to trade-unions and farmers' cooperative associations, it seems to me, to be 
properly expressed should be in some such way as this: 

That trade agreements between employers and persons employed, or seeking employ- 
ment, with the object of regulating hours of labor, wages, and conditions of service are, 
and are hereby declared to be, lawful; but when persons emplojred or seeking employ- 
ment, by virtue of any arrangements, agreements, or combinations, directly interfere 
with the free transportation or sale of merchandise in such a way as to constitute such 
a restraint of trade as is forbidden by law, such restraints of trade shall be subject to 
Uie same laws affecting restraints of trade as apply to business corj^orations. 

That cooperative societies or associations of farmers formed primarily for the purpose 
of enabling their members to purchase their supplies in common, and to sell their 
products in common, and based upon the agreement of such members to give all of 
their business to such cooperative associations are and are hereby declared to be 
lawful; but whenever such cooperative societies or associations, as such, practice 
monopolizing or any other restraint of trade which is forbidden by law, such societies 
or associations shall be subject to the same laws affecting restraints of trade as apply 
to all business corporations. 

Cooperative societies or associations organized primarily for the purpose of buying 
household supplies, or any other articles needed by their members, and based upon 
the agreement of such members to give all of their business to such societies or asso- 
ciations are, and are hereby declared to be, lawful; but whenever such cooperative 
societies or associations of consumers, as such, practice' monopolizing, or any other 
restraint of trade which is forbidden by law, such societies or associations shall be 
subject to the same laws affecting restraints of trade as apply to all other business 
corporations. 
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The foregoing suggestions indicate clearly enough, I hope, for your purpose the 
line of distinction which seems to me ought to be made. It ought not to be an offense 
either for laboring men or for farmers to organize in tJie only way t^at is possible for 
success, in order to enjoy the right of collective bargaining; but, when so organized, 
if, in their collective b,ai:gaining, they offend against the laws forbidding monopoliza- 
tion, I do not see how they can be exempt from such laws without creating classes in 
America in a way which heretofore has never been recognized. 
' I am not well enough versed in the law to understand the effect of saying, in the 
law, that the relations between employer and employee constitute a personal and not 
a property right. The right of organization, the right of collective baigaining, the 
right to strike, all of those things do seem to me to be personal rights. Any indirect 
restraint of trade springing from the exercise of these rights appears to me to be inci- 
dent to their enjoyment; but if such rights were to be exercised with the express pur- 
pose of restraining trade, I am not clear that this should be permissible. 

In the same way I speak with great reserve on the subject of injunctions. In tbe 
past, as I said in my testimony, I think labor has had a real grievance. Some lawy^s 
with whom I have talked think that the remedy is to be found in enforcing reasonable 
rules regarding the duration of ex parte injunctions, and in providing for prompt hear- 
ings, and for the determination by some one other than the judge making tJie injunc- 
tion of contempt proceedings brought thereunder. I submit this suggestion without 
any personal recommendation upon the subject. 

Thanking you for the full opportunity which you have given me to express my 
views, I am, my dear Judge Clayton, 
Yours, very truly, 

Seth Low. 



[M. J. Whittall.] 

New York, Fehruoary 18, 1914. 
Hon. Henry D. Clayton, 

Chairman Jtidiciary Committee^ Washington^ D. C. 

Dear Sir: The writer appeared before you recently in reference to the matter of a 
uniform resale price, and incidentally there fell into his hands reports of the hearing 
on other bills, among which I was interested in the feature of one bill which made it 
compulsory to sell every distributor at the same price. 

It occurred to me that this would result in considerable embarrassment to us at 
certain seasons of the year. We have probably pursued the policy set forth in tJie 
proposed bill more strictly than anyone in our industry. In fact, we think we are 
the only one in our industry to have a uniform price in every retail dealer, regardless 
of size, after they have qualified as retail dealers. 

However, twice each year we go through our lines and discard a certain number of 

Eattems to make room for new ones. The stock of these patterns is disposed of at the 
est obtainable price to some one or more retail dealers. The cut would usually be 
least 10 per cent. All the patterns included in these sales have in all probability 
been sola at the higher price up to within 24 hours of our decision to clean them out. 
Would you construe this as being a violation of the proposed law? We do not see any 
possible way to improve upon our present methods. ] 

I can appreciate the evil that your committee is trying to reach, but it appears to 
me that it will bear more heavily on those who are endeavoring to conduct their busi- 
ness along right lines than on the few offenders. 
Yours, very truly, 

M. J. WnrrTALL, 
Per A. W. GoJSLy Agent. 



[The Fruit Auction Co., 200-202-204 Franklin Street. Victor K. McElheny, jr., president; A. A. Hutc'i- 

inson, vice president.] 

New York, February 19, 1914. 
Hon. Henry D. Clayton, 

House of Representatives y Washington, D. C. 

Dear Sir: I desire to write to you regarding the new antitrust bills now pending 
before Congress. 

Attitude of business men. — The press has stated that these bills are administration 
bills; also, the administration has stated (a) that until recently very few business 
men have communicated with the administration regarding the bills, although tlie 



TRUST LEGISLATION. 1307 

administration desires to hear from all business men; (b) that recently a number of 
business men have commimicated with the administration regarding the bills, from 
which the administration has deduced that business men have discounted the legis- 
lation and that the measures in a general way met their approval. The press also has 
stated that the administration has declined to wait until tne United States Chamber 
of Conamerce would have a referendum in regard to these bills. That body asked the 
administration to defer action until the chamber of commerce could secure the answer 
of 300,000 business men regarding these bills, but the administration has stated that 
it intended to pass the bills without further delay. 

I desire to respectfully say that if the administration thinks the business men are 
not keenly interested in this legislation the administration has been greatly misin- 
formed. Only recently have business men been able to secure copies of the bills, 
and therefore it is only recently that they have been in a position to "wake up" in 
regard to the matter. Business men have not yet realij^ed that these bills are in fact 
for the suppression of business rather than for the suppression of trusts. In fact, 
some business men feel rather stunned at the attitude of tne administration and think 
that possibly it is no use to give the administration any advice in regard to the matter 
since the administration is determined to pass the bills regardless of their effect on 
legitimate business. The excuse for haste seems to be to permit Congress to adjourn 
June 15. 

Regarding this matter, I desire to say that the currency and tariff legislation just 
enacted as compared with this antitrust legislation were very simple problems. 
It must be remembered that the currency and tariff bills enacted have been the 
result of many years of discussion. In fact they were discussed long before anti- 
trust le^lation was thought of. Currency legislation has been a bone of contention 
since the b^;inning of the Government and any number of tariff bills have been 
before Congress from time to time with the resultant public discussions. The currency 
and tariff legislation recently enacted are the final result of manjr years of thorough 
public discussion. In r^ard to both the currency and tariff legislation it must be 
remembered there have been commissions appointed with large powers that made 
extended investigations both here and abroad covering extended periods of time. 
So that the attitude of the administration in asking for the business men to express 
their views on the one hand and then declining to wait for the United States Chamber 
of Conamerce to get the views of its members in regard to this important legislation 
oh the other hand is simply inexplicable. Surely tiiese antitrust laws at least require 
the same serious consideration that has been given to the currency and tariff legisla- 
tions. 

Trade commission hill. — I think it will be admitted that it is an advantage to have 

as few laws as possible and to bring within the laws as few individuals as possible 

providing, of course, the rights of others can be respected. This trade commission 

^ bill takes in every business concern in the country and puts upon the shoulders of a 

commission of five men the regulation of practically the entire business of the nation. 

I think it will be conceded that the Interstate Commerce Commission is a sadly 
overworked body and the duties it is proposed to confer on this new trade commission 
are a mere drop in the bucket compared witi the duties conferred on the Interstate 
Conmierce Conunission. 

As the bill embraces all the business of the country I think it will be conceded 
that only about 10 per cent of the business concerns can possibly receive any attention 
from the commission. With respect to the other 90 per cent the commission will 
have absolutely no interest in them or in any reports or data received from them. 
Why, therefore, burden the commission with the care of this 90 per cent? This 
will lead to the evil that the commission will have information in regard to a lot of 
small concerns that are not of any public interest and this information will be at the 
mercy of rivals in business and other interested people (including larger concerns) 
and great harm will come to a great number of small concerns. The reports and data 
received will be more or less public documents because it is absolutely impossible to 
say that where a commission receives information that it is not public property. 
Some individuals who are interested will get these facts (I do not care how well you 
guard them) and use them to the detriment of the company reporting. It seems «to 
me that there is a line that can be drawn and that line is that no concern should be 
brought within the act tiiat is not doing a business of public interest and it could be 
well said that a concern which has a gross annual income of less than say $3,000,000 
is not a concern that is of public interest. I believe the use of the words * * gross annual 
income ' ' is better than the use of the words * ' gross annual business '* in that the former 
are fixed and known as in the income tax requirements whereas the latter will 
require judicial interpretation. 
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Another thine, 1 feel confident that the trade commission bill as it stands is uncon- 
stitutional. I do not believe the Constitution permits a commission solely for liie 
purpose of ^^ smelling aroimd." I l^ink that is contrary to the spirit of our institu- 
tions. When this countiy was first settled and government was first inaugurated 
we had a great number of political offenders. That is, people who had done things 
which were not considered to be immoral in themselves. In the administration of 
our laws we do not permit a man to go into another man's home in order to ^' smell 
around." It must be shown that the defendant has conmiitted a crime or is about to 
commit a crime. So in regard to the trade commission bill, imless it is in fiu*therance 
of a decree of the court or unless it is shown that the defendant has committed a crime, 
or unless the commission's proposed inquisitorial powers come within the poUce 
power of the State, I do not believe the courts will permit a committee entering into 
a man's business just for the purpose of "smelling around." Take the administration 
of our criminal laws. You ordinarily can not interrogate a man about something 
not connected with the thing for which he is being tried. You ordinarily can not 
go through the history of his life and bring up things to his prejudice, and so I think 
the courts will draw a halt on this legismtion, bemg zealous to protect his private 
affairs from undue publicity. Another thing, I have very serious doubts whether 
the part of the act which says that the doctrine of res adjudicata shall apply to a 
party where by the nature of the case the other party is not equally bound, is uncon- 
stitutional. 

Trade relations bill and the Sherman law definition bill. — It seems to me that the 
Sherman Act as at present constituted includes within its prohibition every act that 
should properly be prohibited. It includes within its prohibition all unfair prac- 
tices and anything that is unreasonable or detrimental to the public. 'The Sherman 
Act has been on the statute books since 1890, and it has only recently been defined 
so that business men imderstand what it means. The new legislation proposed 
leaves the Sherman Act unchanged, but adds other matters that will take years of 
litigation to determine their effect, and will consequently add years of further busi-. 
ness imcertainty. Uncertainty is one of the things that the administration has 
desired to abolish, but it seems to me you are courting further uncertainty if this 
legislation is enacted. I think it is conceded that unfair practices should be cut out. 
No one now advocates such things. At the same time you should not legislate against 
something that is not prejudicial to the public interests or that is not unreasonable. 
Hie courts in interpreting the Sherman Act have stated that in its interpretation 
it would api)ly rules of reason. It seems to me there can be no serious quarrel with 
such a doctrine. In a recent decision Mr. Justice Holmes has restated the rule. In 
Nash V. United States (229 U. S., 373) the court (Mr. Justice Holmes writing the 
opinion) said: "Those cases (the Standard Oil and Tobacco Trust cases) may be 
taken to have established that only such contracts and combinations are within^ the 
act as, by reason of intent or the inherent nature of the contemplated act, prejudices 
the public interest by unduly restricting competition or unduly obstructing the course 
of trade." 

If the new legislation is an attempt to eliminate the rule of reason, or in other words 
to legislate that a reasonable thing shall be considered to be illegal, it seems to me 
that you are simply at great effort marching up hill in order to march down again. 

You might as well attempt to declare that the golden rule is unreasonable or that 
it is illegal to attempt to bring about the brotherhood of man. 

What assurances do you have that the Supreme Court will not apply the rule of 
reason to this nevv legiplation if it is enacted? If it does, then you are just where you 
are at present, only with the added disadvantage that we will have injected into busi- 
ness years of uncertainty before such a decision has been handed down. I do not 
believe there is much doubt that if the proper case would be presented to the Supreme 
Court it would decline to declare illegal a reasonable thing, notwithstanding the 
administration's attempt to enact the contrary. In fact, the application of the nile 
of reason is in a broad sense merely an application of the gojden rule. 

We have been accustomed to look to the Commonwealth of Australia for anything 
radical in the line of legislation. In 1910, with the Sherman Act before them, they 
passed a new antitnist act. They called it a "trade preservation act," and in that 
act it is a defense to a suit if the act complained of is not a detriment to the public or 
is not unreasonable. I have not been able to find whether they have a trade com- 
mission. I doubt it. 

Under the proposed legislation no agreement whatsoever, whether reasonable or 
unreasonable or whether a detriment to the public interests or not, can be entered 
into between different concerns. The absuraity of such a doctrine is shown by the 
following: 
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The business of this company is the selling of fruits at public auction. All the 
California fruits that come to this city are sold at public auction on Erie Railroad 
Pier 2 North River. There are at present three auction companies. They begfin 
the sale in the morning at 9 o'clock and sales often continue without interruption 
until 5 in the afternoon. In order to give the clients of each auction company a 
square deal the auction companies rotate as to position. That is, say the company 
selling first Monday will sell second on Tuesday and will sell third on Wednesday, 
etc. That arrangement is absolutely necessary in order to be fair to all. Other- 
wise, as it is an advantage to sell first, we would have three sales going on at the same 
time and the buyers would be divided up between the three sales and it would be 
impossible to secure the market value of the goods. 

If the above legislation is enacted it would be impossible for those three companies 
to have such a reasonable arrangement. They will be compelled to hold their sales 
in different parts of the pier at the same time instead of one continuous sale in the 
one auction room, to the great detriment of the farmer and the buyer. Of course, to 
merely state the foregoing is to show the absurdity of any law interfering with such 
cooperating. Doubtless you will say that no court would declare such cooperating 
illegal and doubtless that that is so, but it would only be because of applying the 
rule of reason to this new legislation, in which event I ask as above. What then 
becomes of the new legislation? 

All sorts of cooi)erations throughout the country will be illegal if the proposed legis- 
lation is enacted into a law. There is a wave of cooperation throughout the country 
and nearly all of it is reasonable cooperation. All farmers' organizations as well as 
all business organizations will have to cease in their cooperation. To say that busi- 
ness men are opposed to any legislation which means the death of legitimate business 
is stating a very simple proposition. In fact, I believe that if you pass laws that say 
that business men can not cooperate reasonably in their business and if you apply 
those laws impartially you will send a lar^e portion of the business men to the peni- 
tentiary. I should think the administration would hesitate before they would stand 
sponsor for such unfair legislation. 
Yours, very tnily, 

Victor K. McElheny, Jr. 



Hon. Henry D. Clayton, 

Chairman JufOdary Committee, House of Representatives, 

Washington J D. C. 

Dear Sir: I am very much interested in the trust legislation now being considered 
by the Judiciary Committee of the House of Representatives, but as a temporal^ 
indisposition prevents my appearing before your honorable body, I beg to submit 
the following statement in the hope that it may be of service in the important work 
that you are now undertaking. 

The President has read to Confess his messag:e on " trust legislation." He suggests 
that bills be introduced prohibiting "interlocking directorates," making individuals 
liable for the acts of corporations, suggesting a commission to assist corporations to 
keep within the law, and a bill giving definitions of the acts which it is intended to 
pronibit by the Sherman law. 

This last measure is an especially wise one, if it is drawn with such care that its 
provisions can not be misunderstood. Business has been between "the devil and 
the deep sea." If corporations did not compete they would be punished, and if 
they competed too much they would be punished, and just exactly how far they 
must compete no man knew. The drafting of a law which will make this clear will 
require great business as well as legal knowledge, and unless care is exercised our 
last condition may be worse than our first. 

Generally, however, every good citizen will greet the suggestions made with 
approval. Whether the Sherman law in its origin was wise or not is no longer a living 
question. It is the law, and all good citizens are and have been anxious to comply 
with it. The present activities of Attorney General McReynolds show a wise and 
statesmanlike grasp of the principles involved and of his duty. He is seeking to aid 
corporations and individuals to so adjust their affairs as to be within the law. Let 
there be no mistake. The business men of titis country have been willing and anxious 
from the first to obey the law, but no one knew what the law was. On every question 
that has been raised lawyers. Judges, courts, and even the court of final resort, the 
Supreme Court of the Umted States, has been divided. When such supreme author- 
ities can not agree, how is it possible for a layman to decide or to decide correctly the 
many questions involved? Business must continue, and corporations and business 
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meD, driven by the necessities daily presented to them, have been unable to wait for 
decisions of courts of the last resort before taking action. 

Will you pardon me if I make one suggestion? In no debate that has taken place 
has it ever been pointed out that a distinction should be made between conmiodities 
consumed in our own market and commodities that we export. It may be wise to 

Eass laws the operation of which will depress the price of commodities consumed at 
ome, if we believe that by so doing we will benefit the great mass of our citizens; but 
is it wise to use the same machinery to depress the price of commodities that we export, 
because this means that the amount of commodities which we receive in return from 
foreign countries will be lessened and thereby the whole of our people will be to that 
extent injured? Two commodities in particular may be noted*— copper and cotton. 
In each case we export 65 per cent of our product. The application of the principles 
of the Sherman law in the case of copper is exactly the opposite of the methods of the 
German Government in the potash case. The German Government recognizes that a 
reduction in the export value of a commodity, of which it holds a natural monopoly, is 
an injury to the whole people, and therefore it legislates to prevent undue competition 
and makes the producers combine to maintain prices. We, on the contrary, make it a 
criminal offense for our producers to consult and make any agreements in r^;ard to the 
reduction of production or the regulation of the prices of copper. The result is that 
we give from 3 to 4 pounds of copper which we export in exchange for 1 pound of tin 
which we import. Now, it does not cost any more to produce the tin than it does the 
copper; but the owners of tin mines recognize that their supply is limited, and they 
insist upon receiving full values. 

It is evident that there is a great difference existing between mines and our other 
ereat sources of natLral wealth — o.r fields and oi;r forests. You may overwork the 
fend until its fertility be destroyed, but this can readily be restored. You may cut 
down your forests, but they can be regrown in a generation. Once you exhai st a 
mine, however, it is gone forever. To the common mind, o r deposits of coal, iron, 
copper, lead, zinc, etc., seem to be so enormous as to be infinite; but "60 years is 
but a day in the lifetime of a nation," and no man can to-day point with certainty 
to a supply of the ore of any metal which will last more than 60 years if cons mp- 
tion contim es at its present rate and no new s pplies be discovered. Is it not, there- 
fore, worthy of the attention of the President and of Congress that special steps should 
be taken to safeguard our mines and save for our children's children some part of this 
natural wealth that we are now giving away to foreigners? 

In the case of cotton the condition is much the same. The increasing demand for 
cotton goods readily absorbs the continually increasing product of the world. Sixty- 
five per cent of each of our cotton crops is exported. The people interested in the 
production of cotton compare as ten to one to the people interested in the manufac- 
ture of cotton. The metnods employed in marketing this crop in the past have been 
such that the farmer and planter have been forced to receive less than the economic 
value of their cotton. The great bulk of the tenant farmers have made but a scanty 
living, and often the result of 12 months' work of themselves and family was a debt 
and not a profit. The writer has always regjarded this as a serious evil. The stability 
of government depends upon the man owning and living on the land being satisfied. 
The farmer it the foundation upon which society rests. Men engaged in transporta- 
tion, in manufacturing and distributing are mere adjuncts to me man who works 
directly with the powers of nature in producing the real things upon which we depend 
for our existence. 

The Sherman law has been used with great strictness to prevent the farmers and 
planters of the South obtaining a reasonable price for their product. The writer, 
after careful investigation, is convinced that the manipulation of the so-called cotton- 
indictment suits cost the South at least $100,000,000, of which 165,000,000 was a 
loss to the entire Nation. 

These so-called cotton-indictment cases have been settled in pursuance of the 
wise policy of the present administration by the Government suggesting and accept- 
ing a plea of nolo contendere and the imposition of a small fine, thus disposing of the 
cases without making a distinct precedent. This is fortunate. To consider these 
cases as a precedent for the future would be an actual misfortune to this country; 
and if there be any doubt on titie question, it is one of the points Hiat the President 
and Congress should consider and clear up. The facts are tnese: . . 

The cotton crops of 1906-7, 1907-8, and 1908-9 were imusually large, and being 
in excess of the consumptive demand stocks increased. It has long been the cus- 
tom of the cotton trade to begin in December of each cotton year to sell, or make offers 
to sell, cotton for delivery during the monHis of the ensuing season, thus "offering to 
sell the bear's skin before the bear was killed . ' ' This merry game went on in the winter 
of 1908 and spring of 1909 to such an extent that cotton was actually offered for delivery 
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over the cotton year 1909-10 as low as 8 J cents. This price, though not the lowest 
mone^r record in the history of cotton, was economically one of Hie lowest, because 
when in 1897 cotton was quoted as low as $28 a bale, say 5.6 cents a pound, 1.14 haXea 
of cotton would buy 100 bushels of com and a barrel of pork; whereas at the price of 
8} cents it would have taken two bales of cotton in 1909 to buy 100 bushels of com 
and a barrel of pork. 

Generally about 60 per cent of each cotton crop is sold in the months of September 
and October; and as the manufacturers can not buy this amount, the balance is 
bought by merchants who carry the cotton for delivery to the spinners in the latter 
part of the year. To save themselves from market loss, they make on the various 
exchanges of the world what they call "hedge sales " — that is, they sell cotton for future 
delivery, and when the real cotton which they have purchased is sold they buy back 
these contracts. The result is that in September and October of each year there is a 
heavy pressure on the exchanges, durii^ which time the quotations on the various 
exchanges are naturally depressed; and later in the year, when the "hedge sales" 
are being bought back, the excess buying power tends to advance the price. 

A number of individuals and firms, noting this tendency, have for a long time made 
9, business of buying contracts in the fall and carrying them to resell in the spring; and, 
et course, the operation of these buyers is as legitimate a part of marketing the cotton 
crop as is the selling of "hedges" by the merchants. The operation is similar to if 
not identical with the meth(^s employed by the Lloyds Insurance Co., where a 
gfeat risk on the part of a merchant is divided between a number of insurers, each one 
tiJdng a small part. 

The gentlemen who were afterwards indicted in the cotton cases were, with one 
exception, usually en^^ed in this business, and in the spring of 1909 were the prin- 
dpu buyers. Later in the year it developed that the farmers, discouraged by the 
fffices, which were much below the cost of production, were not employing the usual 
care in preparing their crop, and the natural conditions were such that careful observers 
were convinced that the crop was going to be a very small one. Spinners and spec- 
ulators, however, had become accustomed to large crops and low prices, and, resisting 
the tendency of the market to rise, continued to make offers to sell at low prices until 
the market was what is technically called "oversold." The result was that by Sep- 
tember and October prices had advanced to 12i cents, and, when it became clear to 
everyone that the cdtton crop was going to be not only a small one, but a disastrously 
small one, prices advanced by December to 16i cents in all the markets of the world; 
and thiB advance applied to Brazilian, Egj^tian, and Indian, as well as to American 
cotton. The more conservative of the "hedge " buyers sold their cotton in December; 
but some of the more optimistic went on pyramiding their paper profits, so that in 
January, when there was a flurry in the stock market and creoit became difficult to 
obtain, the bears made an attack upon the market, put down prices, and called on 
the most prominent bull for margins to which he was unable to respond. The forced 
sales made for his account broke the price of cotton on the New York Cotton Exchange 
about |15 a bale, while the actual cotton in the markets of the world fell only about 
$2.50 a bale. The operator effected a settlement with the leader of the bear faction; 
but the bears, emboldened by their success and hoping to find other operators in a 
similer condition, pursued their tactics of making offers to sell; but the price in 
New York was so much below the price in any other part of the world that orders 
from all over the world came into the market, with the result that i)rices were promptly 
carried back to their old level, and the bears found their last position worse than the 
first. They had made heavy contracts for delivery at prices which showed a heavy 
loss, and they were unwilling to take their medicine and pay up. As almost invari- 
ably happens when bears fail in their attempt to destroy the value of some one else's 
property, they "squealed." For some reason or other the community always expects 
the bull to pay up, but regards it as quite the proper thing for the bear to lay down 
on his contracts and to evade them if he possibly can. 

In this case the bears promptly applied to the then Attorney General and he 
turned over the whole power of the Government to their assistance. Detectives and 
Assistant Attorneys General were sent to New York, where they sought, by offers of 
immunity^ to obtain evidence upon which to base indictments, and such indictments 
were obtained. The allegations in the indictments bore little or no relation to the 
actual facts in the case, but were presumably intended to present a question of law, 
which was raised by demurrer. 

The circuit court of the United States decided the demurrer against the Govern- 
ment. The Government then appealed to the Supreme Court and that court, by a 
divided bench, found that the court below must have assumed the indictment to 
allege as a fact that the defendants had conspired to buy up and control the entire 
crop of cotton and to withhold it from the market until they could receive undue and 
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monopolistic prices; and, further, that the court below had then found that such acts 
did not constitute a breach of the Sherman law — a finding which one lawyer is reported 
to have said was equivalent to *' finding that the judge of the court below was a con- 
genital idiot." 

The case being again sent to the court below, the new administration abandoned 
the old indictments, and, following certain language in the decision of the Supreme 
Court, obtained a new indictment, on the accusations that the defendants bought 
from speculators (defined to be persons not having the cotton which they had a^^ed 
to deliver) knowing that the result of such purchases would be that the speculators 
would be forced to go into the market and buy cotton in competition with tiie regu- 
lar consumers and that this competition would result in prices above the normal and 
fair prices. No consideration was taken of the acts of the bears, or the effect of their 
action in making offers to sell in case these offers were not accepted. Of course, if the 
bears can go on making offers to sell at constantly lower prices, and bulls do not dare 
to accept these offers, because of the Sherman law, our burners and planters in the 
South will have to be content, as they were in the past, with a bare hving, for their 
prices will be adjusted for them by the foreign spinners and their agents. 

I suggest that while you are clearing up the Sherman law, it will be very well to 
clear up this point and take note of the fact that the reasons which apply the laTV to 
articles which we consume ourselves do not apply to articles which we sell abroad . 

One good result of the contest has been this: 'The clique that for many years con- 
trolled the New York Cotton Exchange has through the force of public opinion been 
largely deprived of their power. So much public attention was called to the exchange 
and its methods that it no longer dares to attempt the worst of the evils familiar in the 
past. The high prices for the two years 1909-10 and 1910-11 added so greatly to the 
wealth of the South and so firmly established the credit of many farmers and planters 
that the old and wasteful methoa of marketing has been much changed. Fairer and 
more normal prices have been obtained, especially for the unprecedented crop of 
1911. Think of it. Attorney General Wickersham indicted the defendants because 
the price of 16^ cents was made for American cotton against a crop of 10,500,000 bales, 
when the world took a 16,000,000-bale crop and paid up to 13 J cents. Some time the 
South will appreciate the work that has been done for her, ana will in some form show 
her appreciation and esteem for Frank B. Hayne, Eugene Scales, and William P. 
Brown. In the meantime, the United States Government is the richer for the fines 
imposed upon these gentlemen, and the poorer in that it has made an unwise, unjust, 
and unfair application of the Sherman law, and has committed an act of injustice in 
punishing individuals for seeking to maintain an economically fair and equitable 
price for cotton against the efforts of those who sought to arbitrarily depress it. 

Robert M. Thompson. 



[The Chamber of Commerce. C. W. Hobson, president; T. E. Jackson, first vice president; H. A. Olmsted , 
second vice president; J. R . Babcock, secretary; A. V. Lane, treasurer. Directors: .V. E. Greiner, Jno. 
\V. Philp, Jas. A. Stephenson. Fred E. Johnston, A. M. Matson, H. A. Olmsted, Louis Lipsitz, vV.P. 
Upham, Alex Sanger, C. W. Hobson, Geo. B. Dealey, Sam P. Cochran, T.E.Jackson, Herbert Marcus. 
W. C. Lemmon, M. M.. Crane, J. W. Atwood, S. W. King, jr., Tom E. Cranfill, F. E. Keith, Z. E. Marvin.] 

Dallas, Tex., February 19 y 1914- 
Hon. Henry D. Clayton, 

Ckairman Judiciary Committee^ Bouse of Representatives, Washington^ D. C. 

Dear Sir: The chamber of commerce of the city of Dallas respectfully protests 
against certain portions of the bill introduced by you, and referred to the Judiciary 
Committee, of which you are chairman, being entitled "A bill to supplement an act 
t^ protect trade and commerce against unlawful restraints and monopolies,'* approved 
July 2, 1890. 

The portions to which we desire to object may be found in section 9, in which it 
is said: 

"That it shall be deemed an attempt to monopolize trade or commerce among the 
several States, or with foreign nations or a part thereof, for any person in interstate 
or foreign commerce to discriminate in price between different purchasers of com- 
modities in the same or different sections or communities, with the purpose or intent 
to thereby injure or destroy a competitor, either of such purchaser or of the seller: 
Provided^ That nothing herein contained shall prevent discrimination in price be- 
tween purchasers of commodities on account of differences in the grade, quality, or 
Quantity of the commodity sold, or that makes only due allowance for difference in 
tlie cost of transportation." 
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We submit that the language of section 9 is too sweeping. It in effect provides 
that it is a crime to attempt to monopolize trade or commerce among the several 
States, or with foreign nations, or a part thereof, for any person in inters&te or forei^ 
commerce to discriminate in price between different purchasers of commodities in 
the same or different sections. or communities with the purpose or intent to thereby 
injure or destroy a competitor, either of such purchaser or of the seller. It then be- 
comes necessary to inquire what would be deemed an intent to injure. If one com- 
petitor by lowering the prices should take away a customer from another competitor 
it \70uld be an Injury to that competitor from whom the customer is taken. That legal 
maxim, we presume, will obtain in construing the bill, that everyone is presumed 
to intend the necessary consequence of his own act. "^Tien by lowering his price he 
takes a customer from a competitor, he thereby injures that competitor to the extent 
of that customer's patronage, and is guilty of the crime denounced bv this section of 
the bill.^ 

Assuming that the quality and quantity are the same of the goods sold, there is but 
one condition that this section will permit the merchant to consider in the matter oi 
fixing the prices, and that is the freight rates. Yet, it is known in the commercial 
world that there are many items apart from the freight rates that must be considered 
in determining whether there is a just or unjust discrimination in the matter of prices, 
All of the constitutional and legal restrictions against railroads and common carriers 
discriminating make this necessary distinction. Those provisions of the constitution 
and statutory la w of the various States do not seek to prevent discrimination, but only 
unjust discrimination. They leave the courts to determine whether the facts upon 
which the discrimination is sought to be based make it just or unjust. It is impossible 
for any legislative body, however ^eat its wisdom, to anticipate all the conditions 
that ought to be considered in passing upon a question of that character. The mer- 
chant himself can not always anticipate some oi the factors that he must consider in 
fixing prices. To arbitrarily limit him to the differences in freight rates as the only,' 
condition that would justify a difference in prices is not believed to be conducive te 
public eood, or prevent the kind of monopolies that the bill seeks to punish. 

It will be noted that the part to which we object can be eliminated without in 
any sense affecting that portion of the bill which seeks to make the lowering of priced 
lor the purpose of destroying competition a crime. We limit our criticisms to thai 

gart which makes the lowering of prices with intent to injure criminal, because we 
ave shown that no customer can be taken away from another competitor without 
injuring that competitor, and applying the maxim that everyone is intended to pre^ 
Bume the necessary results of his own actions, the competitor thus securing a customei 
would be presumed to intend to injure the competitor from ^hom the customer is 
taken. 

We do not believe that this is the object of the author of the bill, and feel that in 
making this protest that as soon as his attention is directed thereto he will not insist 
on the portion to which the objections are made. 

It will be noted that our criticisms of the measure are constructive rather than 
destructive. We are assuming that the legislative plan outlined by the bill will 
probably be carried out. But we insist that it is necessary in order to maintain com- 
petition to make the fixing of prices more elastic than this bill pemiits. The dis- 
crimination in prices to which the bill should be limited should be unjust discrimina- 
tions only. This is the rule, as we have heretofore shown, as applied to common 
carriers. No less liberal rule should be applied to the commercial interests of the 
nation. No arbitrary definition of unjust discrimination should be made. That 
should be left to the judiciary to determine. But if any definition of Tin just dis- 
crimination shall be insisted upon it should be limited to such as are intended ta" 
destroy competition, and which are reasonably calculated to have that effect. 
Respectfully submitted. 

Dallas Chamber of Commbhos, 
[seal.] C. W. Hobson, President, 

J. R. Babgock, Secretary, 

By action of board of directors, executive session, February 17, 1914. 
28273— PT 27—14 7 
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[National Federation Retail Merchants. M. J. Maloney, president; J, R. Moorehead, secretary.] 

Lexington, Mo., February gl, 1914^ 
Hon. Henbt D. Clayton, 

Chairman Judiciary CommiUee, 

House of Representatives, Washington^ D, C. 

Deab Sib: On behalf of a million and a quarter small retail merchants, a great 
nnmber of whom I personally represented in a hearing befcwe your committee some 
days since, I wish to present m their behalf, and at their reauest, that in considering 
amendments to the German antitrust law that you insert tne following amendment 
to tentative bill No. 1: 

**And provided further f That it shall not be deemed an attempt to monopolize or to 
restrain commerce among the several States to disseminate^ through trade associations 
or otherwise, truthful information as to the methods, practices, or policies of persons, 
firms, or corporations engaged in commerce among the several States or with foreign 
nations.'' 

I know the question may be raised as to whether or not such an amendment would 
partake of the nature of a boycott. In reply to this we would say that we presented 
to the Committee on Interstate and Foreign Commerce of the House a request that 
tiiey include in the bill authorizing a trade commission, a supervision of all merchants' 
trade associations as well as corporations. 

If this could be done this trade commission could have supervision ovQr all the 
acts of voluntary trade organizations, such as the retail associations are. 

If some relief of this kind can not be afforded to the small retail merchant, and if 
he is to continue to be subjected to the disadvantage of prosecution on account of 
taking concerted action, he will have no opportunity of protecting himself against a 
more powerful competitor. 

Our only object in proposing such an amendment is that the greatest publicity may 
be ^ven to the acts, policies, and purposes of large corporations doin^ an interstate 
business. We are willing to stand or fsdl under supervision and publicity. 

I understand it to be your desire, and the desire of Congress and the President, 
to cure the evils of business and protect the weaker element in their pursuance thereof. 
We believe that publicity will do this very thing, and that no relief can ever come 
from prosecutions or lawsuits. Any business that is not willing to stand publicity as 
to their policies of doing business has a right to be suspected of not being altogether fair. 

I, therefore, in behalf of the small retail merchants of the country, ask your earnest 
&ivorable consideration of the above amendment in making up any additional legis- 
lation to our antitrust laws. 



Respectfully, yours, 



J. R. MoQREHEAD, Secretary, 



[The Sterling & Welch Co.] 

Cleveland, February 2S, 1914. 
Hon. Henry D. Clayton, 

Chainnan Committee on the Judiciary, 

Washington y D, C. 

Dear Sir: We hereby give our reasons why the manufacturer should have the 
power to control the resale price of his merchandise. 

First. He is in danger of bein^ forced out of the market, or compelled to abandon 
the particular article or cheapen its quality by the cutting of the price to a point where 
it is no longer profitable for the dealer to handle it. 

Second. It is to the interest of the dealer to provide the customer with the best mer- 
chandise obtainable to retain and increase his ciistomers. This can not be done if 
price cutting forces the profit below the cost of doing business. 

Third. Consumers as a class are better served by a constant supply of a good article 
than by the opportunity afforded a few to buy it at less than cost for a very limited 
time. 

Fourth. Profit is the object of all business. Therefore; it is evident that in cutting 
prices to a point below actual cost or the cost plus the expense of doin^ business, the 
price cutter is not interested in the sale of the particular article; but, rather by leading 
the public to believe his price on this article is the prevailing standard of prices 
throughout his establishment in disposing of all other merchandise. 

This is deceiving the public. Frequently, when designs and colorings are involved, 
the least desirable of the advertised article is intermingled with the most attractive 
of an inferior quality to accomplish his object. 



TEUST LEGISLATION. 13 IS 

It is manifestly unfair that anyone should be protected in the power to destroy 
another's business dmply to build up his own. 
Respectfully submitted. 

The Sterling & Welch Co. 



February 24, 1914. 
To the Chairman of the Judiciary CoMinrrEB, 

JVashington, D, C. 

Dear Sir; If you could put in the new bills now being drafted some clause making 
it a misdemeanor by fine or imprisonment or both for anyone giving or accepting a 
monetary bribe in the sale or purchase of goods you would efface a great evil now 
existing in most lines. 

For instance, to make the penalty $1,000 for the concern selling the goods and one 
year for the officers of the company and $500 and six months to the agente of either the 
seller or purchaser. 

This would put a ban on considerable of the graft business. 
Yours, truly, 

W. G. Lahey, 
^56 EigUy-fomlh Street, Brooklyn, N. Y, 
It's fierce, in some lines especially. 



[National Jewelers Board of Trade. Aihur Henius, president; Albert L. Steams, treasurer; Edmund N. 

Stone, C. P. A., secretary.] 

15 Maiden Lane, New York, February, H, 19t4* 
Hon. Henry D. Clayton, Washington, D, C. 

Dear Sir: This organization is composed of a membership of 1,000 of the leading 
manufactiuing and wholesale jewelers and those in kindred trades in the United 
States. It is a cooperative organization not operated for profit. 

At its annual convention held in New York City, on February 11, 12, and 13, 1914, 
the inclosed resolutions were unanimously passed, and we respecliully submit same 
for your consideration. 
Yours, very truly, 

National Jewelers Board of Trade, 
Edmund N. Stone, Secretary. 



[Resolution passed at the annual convention of the National Jewelers Board of Trade held at the Hotel 

Astor, February 11, 12, and 13, 1914.] 

Whereas there are a number of bills pending before Congress for the amendment of the 

Sherman Act; and 
"Whereas these bills are not understood by merchants; many of whom would un- 
doubtedly be unjustly hampered in the free and proper conduct of their business if 

they had become laws; and 
Whereas there ought to be a thorough examination and free criticism of every part of 

these bills to the end that the splendid spirit of our merchants shall not be broken by 

the enactment of laws which are economically unsound; 

Be it resolved, Th&t the National Jewelers Board of Trade in convention assembled 
heartily approving the efforts of the administration to prevent or punish all forms of 
monopoly or business oppression, nevertheless believes that the Sherman Act, prop- 
erly administered, is a saflScient instrument to accomplish those ends. 

Be it further resolved, That in the event that further legislation is imperative, such 
legislation should receive the closest scrutiny, and merchants should be given every 
opportunity to be heard by Congress after they have learned the exact scope and power 
01 the proposed laws. 

Be it further resolved. That it is generally not feasible for m^chants to go to Washing- 
ton to appear before the committee having these bills in charge and we respectfully 
suggest that the far reaching effects of these proposed laws would justify hearings in 
different commercial centers of the country to the end that all merchants may have 
equal opportunity to speak on matters which so closely concern them. 

Be it further reiolved, That copies of these resolutions be transmitted to the President, 
the Senate, and the House of Representatives. 
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(Resolution passed at the aonual couvention of the Natiooal Jewelers Board of Trade held at tlie Hotel 

Astor, Feb. II, 12, and 13, 1914.] 

Whereas the good aud welfare committee of the National Jewelers Board of Trade 
reports that our national stamping act is neither broad enough in scope nor sufficiently 
efiective to check fraudulent marking of gold and silver, gold and silver plate, 
platinum, and other metals employed by the jawelry trade, and has recommended 
that this act be amended or replaced by a complete and efiective law; and 
Whereas it is the settled policy of the National Jewelers Board of Trade to subnoit aU 
questions of this kind to the difterent organizations and various industries wliich 
make up the jewelry trade to the end that only such l^islation be proposed as shall 
substantially present the views and wishes of the entire trade. 
Be it resolved. That the board of directors of the National Jewelers Board of Trade 
be and is hereby directed to call a conference of all representative oi^anizatlons, 
manufacturers, wholesalers, and retailers in the jewelry trade, smd to include in such 
conference representatives of individual retailers, wholesalers, importers, and manu- 
facturers who may not be represented by organizations or even if represented may 
desire to participate in such conference. 

Be itfurUier resolved, That the board of directors of the National Jewelers Board of 
Trade appoint a committee to represent the National Jewelers Board of Trade at such 
conference. 

Be it further resolved. That no vote or agreement of the conference shall be bindine 
on any organization -taking part therein, but all recommendations shall be reported 
back to the organizations sending representatives to the conference to the end that 
each organization may register its wishes or final determinations after receiving the 
report of its own representatives. 

Be it further resolved, That any amendments to, or substitute for the national stamp- 
ing act which may be adoptad by substantially all the organizations represented m 
the conference shall be presented to Congress by a committee of the conference elected 
or appointed in accordance with the wishes of the conference, but every constituent 
organization shall have the right to have at least one representative on such committee. 



[Louisville Board of Trade. Logan C. Hurray, president; ^^'ilUam Heybum, first vice president; John J. 
Saunders^ second vice president; James M. Johnson, third vice president; Bernard Bemhelm, fourth 
vice president; li.. A. Peter, fifth vice president; Oscar Fenley, treasurer; James F. Buckner, jr., super- 
intendent and secretary.] 

Louis viLLB, Ky., February 27, 1914. 
Gbairman of Judiciary Committee, 

House of Representatives, Washington, D. C. 

Dear Sir: By direction of the board of directors I forward you herewith a copy of 
preamble and resolutions bearing on the antitrust bills now being considered by the 
Judiciary Committee of the House, and on antitrust legislation generally, unani- 
mously adopted by the board at a meeting held February 25, 1914. 
Very truly, yours, 

James F. Buckner, Superintendent, 



[Preamhle and resolutions adopted hy the board of directors of the Looisvllle Board of Trade at a meeting 

held Feb. 25, 1914.] 

The Judiciary Committee of the House of Representatives is now considering a bill 
designed for the purpose of prohibiting and preventing monopolies and restrictions 
in interstate trade, and amending and defining the meaning oi the existing antitrust 
law^ and the committee is now giving hearing to those who may desire to submit 
their views on the subject, and &e bill when m shape to suit the views of the com- 
mittee will be presented to Congress for enactment into law. 

This board of trade represents large business interests engaged in interstate trade 
which will be affected, and which will have to conform to every requirement of the 
law when enacted. 

The directors of this board believe the great mass of the business men of Louisville, 
and of all sections of the country, sincerely desire to conduct and carry on tlieir busi- 
ness fairly and in conformity to the laws, and they fully realize that the growtii of the 
country and of business has made necessary the adoption of Federal statutes regu- 
lating and controlling interstate trade. They believe the laws passed should be not 
only jiist, and so that business, both big and little, when fairly and honestly con- 
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ducted may prosper, but that they should be plain and explicit, and leave no doubt 
as to what business car do and what business can not do. 

The directors of this board know from both observation and experience that the 
greatest drawback and hindrance to the satisfactory and successful conduct of busi- 
ness is the uncertainty as to the meaning of the law. 

We are strong believers in the wisdom of the President in what he said on this sub- 
ject in his address to Congress January 20, 1914. He then said: 

** The business of the country awaits also, has long awaited and has suffered because 
it could not obtain fui ther and more explicit legislative definition of the policy and 
yeaning of the existing antitrust law. Nothing hampers business like uncertainty. 
Nothing daunts or discourages it like the necessity to take chances, to run the risk 
of falling under the condemnation of the law before it can make sure just what 
the law is. Smely we are sufficiently familiar with the actual processes and methods 
of monopoly and of the many hurtful restraints of trade to make definition possible, 
at any rate up to the limits of what experience has disclosed. These practices being 
now abundantly disclosed can be exphcitly and item by item forbidden by statute 
in such terms as will practically eliminate uncertainty, the law itself and the penalty 
being made equally plain. " 

In our judgment the legislation proposed in tentative bill No. 2, now being consid- 
ered by tne Judiciary Committee of the House, is far from moetixig the suggestions and 
the well-considered opinions of the President as set out in his address of January 20, 
1914, to the Congress. The bill as it is now before the committee does not " explic- 
itly and item by item state in such terms as will practically eliminate uncertainty," 
what the law itself means, and the penalty. We believe a number of the most im- 
portant sections of the bill aie plainly susceptible of more thauvone construction, and 
they are susceptible of constructions that if sj construed would cause a great injustice 
to honorable business people and would prevent the practical and proper carrying 
on of business: Therefore be it 

Resolved, The directors of the Louisville Board of Trade hereby most earnestly 
protest against the passage by Congress of tentative bill No. 2, now bein^ considered 
by the Judiciary Committee of the House, for the reason that it is indefinite and does 
not plainly state what business m&y do, and what it may not do, without violation of 
law, and because important provisions in said bill are plainly susceptible of different 
constructions, both by business men ana by the courts; and for the further reason that 
the passage of the bill as it now is would result in greater confusion and uncertainty 
as to what business can do and what it can not do than exists at present, with the conse- 
quent loss to business and to the country. 

Resolved further, That the Senators and Representatives in Congress from Kent cky 
be respectfully requested to vote against said bill as it now is, and until it is so altered 
and amended as to conform in letter and in spiiit to the views and recommendations 
of the President as expiessed in his address to the Congress January 20, 1914. 



February 27, 1914. 
Hon. Henry D. Clayton, 

Chairman House Judiciary Committee, Washington^ D. C. 

Dear Judge Clayton : As promised, I am sending you herewith : 

First. Copy of a letter of the Commissioner of Internal Revenue of October 22 to 
me, reporting on the number of corporations, classified according to capitalization. 

Second. Copy of his letter to me of November 10, 1913, reporting on the number of 
banks, classified according to capitalization. 

I shall be glad to meet with you and Mr. Carlin at your office on Monday at 11.15 to 
take up further the matter we discussed on Wednesday, if this will be agreeable to you 
and Mr. Carliu. 

Yours, very truly, 

Louis D. Brandeis. 



October 22, 1913. 
Louis D. Brandeis, Esq., 

161 Devonshire Street, Boston, Mass. 

Dear Sir: In further reply to your letter of the 7tli instant, addressed to the honor- 
able the Secretary of the Treasury, relative to the number of coiporations in the United 
States having a capitalization oi the various amounts stated in youi letter, you are 
informed that of the 305,336 corporations making return for the calendar year 1912, 
296,670 have a capital of less than $1,000,000; 4,688 have ja capital of $1,000,000 and 
over but less than $2,000,000; 1,399 have a capital of $2,000,000 but less than $3,000,000; 
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677 have a capital of $3,000,000 and over but less than $4,000,000; 292 have a capital 
of $4,000,000 and over but less than $5,000,000; 861 have a capital of $5,000,000 and 
ovei but less than $10,000,000; 652 have a capital of $10,000,000 and over but less 
than $50,000,000; 62 have a capital of $50,000,000 and over but less than $100,000,000; 
35 have a capital of $100,000,000 and over. 

No data are available which will show how many of these corporations are banks or 
trust companies. It would be possible by going over the returns to ascertain approxi- 
mately the infoimation with respect to uiese, if you shall deem that information 
necessary. 

Respectfully, 

(Signed) W. H. Osborn, Commissioner. 



November 10, 1913. 
Louis D. Bbandeis, Esq., 

161 Devonshire Street f Boston, Mass. 

Dear Sir: Referring to your letter of September 29, 1913, and the replies thereto 
contained in office letters dated October 13, 1913, and October 22, 1913, you are further 
informed that there are in the United States 24,697 banks and trust companies, of 
which number 24,345 have a capital of $1,000,000 and over, but less than $2,000,000; 
56 have a capital of $2,000,000 and over, but less than $3,000,000; 21 have a capital of 
$3,000,000 and over, but less than $4,000,000; 7 have a capital of $4,000,000 and over, 
but less than $5,000,000; 18 have a capital of $5,000,000 and over, but less than 
$10,000,000; 8 have a capital of $10,000,000 and over, but less than $50,000,000. The 
highest capitalization of an> of these is $25,000,000. 

It is understood, of course, that this list of banks and trust companies was included 
in the figures given you under date of October 22, 1913. 
Respectfully, 

(Signed) W. H. Osborn, Commissioner. 



[II. A. Noab, attorney at law.] 

Alva, Okla., February 2H, 1914. 
Hon. Henry D. Clayton, 

Chairman CommiMe on the Judiciary, Houss of RepresenUitiveSy 

Washington^ D, C, 

Dear Sir: Herewith 1 am taking the liberty to hand you certain criticisms of the 
pending tentative bills known as the antitrust bi lis, in the form of a carbon copy of a 
letter this day mailed to Hon. Dick T. Morgan, of your committee. 
Yours, very truly, . 

H. A. Noah. 



[H. R. No. . A bill to supplement an act entitled "An act to protect trade and commerce against 

unlavvful restraints and monopolies," approvea July 2, 1890.] 

* * Sec. 9. That it shall be deemed an attempt to monopolize trade or commerce among 
the several States, or with foreign nations or a part thereof, for any person in interstate 
01 foreign commerce to discriminate in price between different purcha&ers of commodi- 
ties in the same or different sections or communities, with the purpose or intent thereby 
to injure or destroy a competitor, either of such purchaser or oi the seller: Provided^ 
That nothing herein contained shall prevent discrimination in price between pur- 
chasers of commodities on account of difference in the grade, quality, or quantity of the 
commodity sold, or that makes only due allowance for difference in the cost of trans- 
portation: And provided further^ That nothing herein contained shall prevent persons 
engaged in selling goods, wares, or merchandise in interstate or foreign commerce from 
selecting their own customers, but this provision shall not authorize the owner or 
owners of any mine engaged in selling its product in interstate or foreign commerce 
to refuse arbitrarily to sell the same to a responsible person, firm, or corporation who 
applies to purchase.' ' 

The aim of the Sherman Act, unless it has been entirely misunderstood, was to foster 
competition and to prevent combination which might tend to stifle competition. The 
clause quoted, with its provisos, forbids competition where grade, quality, and 
quantity are the same, makes it obligatory upon the mine owner, as distinguished from 
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every other class of business man, to sell to every solvent offerer to purchase, and, 
fairly construed, though inconsistently enough, would entirely destroy the authority 
of the Interstate Commerce Commission to fix the rate of the commodity dealt in by 
railroad companies, transportation, since it concedes the right of the seller of a product 
to charge a different and presumably lower price for the large than the small quantity. 
It must also appear to be inconsistent with the spirit of the original act, as well as with 
the specific letter of the companion bill, entitled * * A bill to include within the meaning 
of every contract, combination in the form of trust or otherwise, conspiracy in restrains 
of trade or commerce among the several States or with foreign nations, and within the 
meaning of the word 'monopolize,* certain definite offenses and to prohibit the same," 
the third paragraph of the nrst section of which declares: "Third. To prevent compe- 
tition in manSacturing, making, transporting, selling, or purchasing of merchandise, 
produce, or any other commodity." 

The original act (Sherman Act^ was passed 24 years ago and has been under fire 
ever since. During that time it nas come to be, perhaps, as well understood as leg- 
islation of such far-reaching effect may. While it is still to be decided by the cir- 
cumstances of each case what is a "reasonable" restraint of trade and what is a 
"reasonable" retim upon an investment, it may fairly be doubted whether any 
satistactory definition of that very elastic phrase fitted to meas re any and all cases 
of purported violation can ever be expressed in langi?age. .Otherwise, while differ- 
ence of opinion may occur as to the construction in special cases, the act is fairly 
well understood. The proposed new legislation, which is undoubtedly intended to 
define, must inevitably be held to extend rather than amend or modify, since the 
act itself in a later section provides that nothing contained shall be constrted to 
"curtail" the provisions of the older act. Just how far the extension of the mean- 
ing of the act would go mi st be a qi estion for the courts, and another weary period 
of years must pass before the bi siness community woi Id feel that it knew approxi- 
mately what the act, as amended, modified, and extended, did mean and what might 
safely be done in interstate commerce. 

Section 10 of the new act, while subject to all of the objections urged as to section 
9, is subject to another practical objection. 

It attempts to prevent exclisive contracts for the sale of goods, with the final 
effect that the manufacturer, jobber, and wholesaler would be left without the right 
to select their customers, and might not arbitrarily refi se to sell to anv solvent offerer 
to purchase, and at the same pnce, as to said purchaser, where neither grade, qual- 
ity, or quantity differed. 

Sections 12 and 13, while laying the foundation for extensive litigation, can not 
be said to be equivocal. Under these sections (by sec. 12) the unfortunate dealer 
in interstate commerce, provided he is so unforti nate aa to be found to have trans- 
gressed any of the criminal features of the old or new act, though the litigation endure 
for a generation he is denied the ameliorating effect of time, as expressed in the stat- 
utes of limitation and holds, or might hold, his entire for tine s bject to later liti- 
gation by his competitors or ci stomers, while section 13 authorizes a new and addi- 
tional form of injunctive relief, which will probably he highly appreciated by the 
labor unions. 

The second bill (title, supra) brings within the provisions of the Sherman Act 
combinations and agreements: 

"First. To create or carry out restrictions in trade or to acquire a monopoly in any 
interstate trade, business, or commerce. 

"Second. To limit or reduce the production or increase the price of merchandise 
or of any commodity. 

"Third. To prevent competition in manufacturing, making, transporting, selling, 
or purchasing of merchandise, produce, or any commodity. 

Fourth. To make any agreement, or arrive at any undertanding by which they 
directly or indirectly undertake to prevent a free and imrestricted competition 
among themselves or among any purcnasers or consumers in the sale, reduction, or 
transportation of any product, article, or commodity." 

Section 2 declares such acts unlawful. Section 3 fixes the penalty. Section 4 
makes the directors, officers, and agents acting in the unlawful matter personally 
liable for a misdemeanor, with the same penalties, and section 5 provides that nothing 
in the act under discussion shall operate to "curtail" the effect of the Sherman Act. 
How far it may modify, amplify, or extend the meaning of the older act is left for the 
construction of the courts. 

What effect these new provisions would have is entirely problematical, except that 
it can hardly be doubtea that their enactment would ada to the prevailing uncer- 
tainty and certainly would foster anything rather than competition. 
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A third bill also pending before your conunittee ia entitled ''To prohibit certain 
persons from bein^ or becoming directors, officers, or employees of national banks or 
of certain corporations/' 

T^is is the "interlocking-directorate act." its fourth section provides: 

((# * » If i^^f ^Q vears from the date of the approval of this act any two or 
more corporations engaged in whole or in part in interstate or foreign commerce have 
a common director or directors, the fact of such common director or directors shall 
be conclusive evidence that there exists no real competition between such corpora- 
tions^ and if such cori)orations shall have been theretofore, or are, or shall have been, 
by virtue of their business and location of operation, natural competitors, such elimi- 
nation of competition thus conclusively presumea shall constitute a combination 
between the said corporations in restraint of interstate or foreign commerce under 
the provisions of and subject to all the remedies and penalties provided in an act to 
protect trade and commerce i^inst unlawful restraints and monopolies." 

This proposed act is fortunate in that it leaves substantially nothii^ to conjecture or 
for construction. 

By the first section, individuals, members of partnerships or officers of corporations 
manufacturing or dealing in certain railrcad supplies, including coal, and officers of 
banks or trust companies, are forbidden, in effect, to invest in railroad or other public 
service stocks in companies conducting an interstate business; that is, such pers3ns 
are forbidden by reason of their business to become directors of public-service corpora- 
tions, and 83 forbidden to, in the most effective way look after their own interests, 
the result of which in the ordinary course is to discourage such persons from investing 
in the class of securities mentioned. The shoe manufacturer, who may or may not 
have some knowledge of railroad, telegraph, or telephone affairs, may become a director 
of a public-service corporation, but not the locomotive builder, whose life has heesa. 
devoted to the acquirement of exact Imowledge on at least one branch of the many 
necessary to the practical direction of such a corporation; nor the owner of a steel- 
rolling mill, nor the coal-mine owner, each presumably because conflicts of interest 
might arise in which the director might be more interested in selling than in buying. 
The financial affairs of the corporation must be conducted by persons not actively 
engaged in banking. 

It seems to me that the agitation with relation to directors of corporations is mis- 
placed. The director of a corporation, or the partner in a partn«rfiMp, Doth at common 
law and under the statutes, owes to his corporation or partnersmp his utmost en- 
deavor, his best knoWiCdge, and his loyalty. In transactions for the corporation or 
partnership in which, either for his own direct or indirect profit or for the profit of any 
third person, he knowingly permits the corporation or partnership to be overreached, 
he makes himself personally liable in damages and may, if the statute so provide, 
also be liable crimmally. Suppose that he is the director in two corporations, one 
of which is buying of the other, whether steel rails or credit is unimportant, he owes to 
both his best endeavor. He owes to neither any duty which will compel or permit him 
to overreach one in the interest of the other. 

Certainly such relations may permit abuses to creep in, but such abuses may be 
readily coiToeted as the law now stands. On the other hand, hy refusing to men who 
may by their dual authority be tempted to favor one corporation as against another 
the right to sit on more than one board of directors, the community and the stockholder 
in the corporation and in each of auoh corporations are thereby deprived of the services 
of the most competent men. Certainly each should be held to the utmost loyalty to 
the buying corporation. It seems to me to be the occasion for a balancing of the evils 
and good which may result. The community is entitled to the best possible service 
consistent with fair return to the owner. In great affairs, as in pub lie -service matters, 
that best possible service may only be realized by the use of the ability of the best 
possible men. If such men are also interested in business which makes them at times 
sellers or possible sellers to such a corporation, they are still bound by the rule of 
absolute loyalty to the corporation . As you will remember in the recent Frisco tangle, 
Mr. Yoakum, with other members of the board of directors of the parent road, is charged 
witii having paid excessive valuations of the Brownsville line, among others. He 
was a member of the syndicate which built the Brownsville road, and probably the 
leading spirit in that syndicate. If, as a director of the Frisco, he bought this other 
line at a valuation which was excessive, he is, with the others, personally liable to 
the Frisco. On the other hand, if it was a fair purchase, if the Frisco has really been 
benefited by it, or if honest men mi^ht disagree as to the good faith of the transaction, 
in spite of the dual character in which he acted he can not and should not be liable. 
On the other hand, without just such a man at the head of Frisco affairs it is altogeth« 
probable that a great stretch of country now served by this line would have remained 
perhaps for many years without service or without adequate service . The country can 
not afford to discourage such men unless they are clearly, intentionally corrupt and 
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-wrong. It may do without their services, of course, or confine them to a limited 
bufcjiness, but the country will move more slowly. 

The title of this bill emi)hafiizes the idea that it is directed against certain great 
banks or men or both. Incidentally it is certain to accomplish grave wrong to many 
Bmaller institutions and men. You will note that section 2 deSs with the banking 
community, private, bankers being expressly suggested. One naturally thinks (3 
the New Haven and of the Morgan house. Let us assume that the banking house ia 
responsible for the New Haven receivership and that it (the banking house) has se- 
cured excessive profits through its handling of the financing of the road's busitess. 
Still the same rule applies. Absolute loyalty to the corporation is the plain duty 
of the director. Should all of the rest of the business community be puniehed for 
the future because this banking house with this particular railroad has betrayed its 
trust? Understand me, I am by no means saying that it has. I do not know. Prob- 
ably you do not. As I do not know if Mr. Yoakum was right or wrong, as probably 
you do not, and it seems to me wrong to condemn unheard. More and worse than 
tnis seems to me to be the fostering of legislation which will not only punish the 
supposed guilty but involve the innocent in entanglements which it may take years 
to unravel. Let me illuf trate. In practically every western community there are 
men engaged in the banking business who are interested in many banks. They are 
directors of many. They have, and you will be able to think of specific instances, 
by long courses of honest and conservative dealing built up reputations for skill and 
careful management which make their very names assets to the small struggling 
bank in the small struggling community, of which we have so many in this agricul- 
tural community. Under the proposed legislation, not only would such men feel 
obliged to withdraw from the directorates of banks other than one, but, also, since 
they could no longer control the handling of the smaller class of bank, they would 
feel that they could only be safe with their investments by placing them where they 
could be permitted to look after them. More than this, in many instances the stock- 
holders 01 such banks have invested because of the personality and standing of the 
banker. They would naturally follow his example and withdraw from the field. As 
you well know, there are many small communities which need banking facilities, but 
in which banks can only be sustained by the strength and experience of the men 
behind them. Such communities under the proposed legislation would inevitably 
be hampered in their growth for perhaps several years and until the business of tLe 
section had grown suflScientlv to profitably support a distinctly local bank. It may 
be said that no bank should be established until the community can support it. 
Experience, however, is that the small bank is the nucleus of the business growth of 
the community and is a pioneer, waiving present profit with the hope of the future to 
sustain the investor. What is true of this section of the country is also true of very 
many other sections. 

I understand these bills to be merely tentative; that they do not necessarily repre- 
sent the ideas even of the author, but are subject to suggestion of modification. With 
all deference I wish to suggest that no possible good can grow out of the interlocking 
directorate act as such. If the existing laws, criminally, are insuflSoient to obli^ fair 
dealing by directors, by all means stren^en them, but leave us the opportunity to 
use our strongest men in as many ways as is possible. Common sense is not as common 
as its popular definition might seem to signify. 

If it seemed pospible to effectively define, by general definition to fit all cases or 
"practically all, with certain and only certain exceptions, the meaning of the Sherman 
Act it might be wise. Unfortunately that act, in the nature of things, deals with a 
phase of human affairs which, while broadly stated, is always the same, yet in the 
application it must be found that each case must stand on its own circumstances; 
that is, what is monopoly and what tends to create monopoly may be susceptible of 
one definition at one time and an entirely different definition at another time or at 
another place. You will remember Bishop Hatto and his famous monopoly of grain. 
His tower contained about as much as a carload, of which in a good year a single 
station on the railroad may ship a thousand. 

I am aware that it has been suggested from some quarters that the passage of the 
directorate act would have the effect merely of electing on many boards dummies who 
would in reality represent the id^^'as of the real owners, while the latter would be re- 
lieved of civil or cnminal responsibility. I take it that the object of these bills, all of 
them, is to accomplish something, not merely to appear to, and that that object in the 
case of this particular bill is to take away from the corporations, save one, not merely 
the bodily presence of the influential man, but also his influence. Those corporations 
need him, need his experience, his influence, and his sense of responsibility, and in 
my judgment should not be deprived of either. 
Yours, very truly, 

H. A. Noah. 
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[The Henry <fr Wright Manufacturing Co. R. O. Henry, president; Joseph H. King, vice president; 

D. M. Wright, secretary and treasurer.] 

Habtford, Conn., March 10, 1914. 
Hon. Augustus Loneroan, 

Washington^ D. C. 

Dear Sir: We desire to call your attention to section 10 of the tentative so-called 
"five brothers bill," now being heard by the Committee on the Judiciary of the 
House of Representatives, and urgently reouest that you use )rour influence to see 
that section 10 is wiped out completely, on tne grounds that it will do serious damage 
to the manufcicturing industry of the country. 

This ground is based on the easily understood fact, that it is manifestly unfair to 
pve more value in manufacturing goods for a dollar to one man than to another and it 
IS absolutely impossible for the manufacturers to prevent this condition unless they 
are allowed to appoint sole agents in any fixed territory who will hold to guaranteed 
prices, and the guaranteeing of the price on articles of manufacture by any one concern 
does not Idll competition in any sense of the word, as it never prevents other manu- 
facturers from producing and selling the ^oods in any way they see fit, unless the goods 
in question are protected by patents which are recognized as legal monopoly, and also 
unless the manufacturer is allowed to make an agreement with the sole a^ent 
whereby he will handle his product solely and not in connection with a competitive 
product, the passage of the section would open up a condition whereby the agents 
could nominally handle and accept the agency for a certain line of manufactured 
goods for the sole purpose of sidetracking the sale on those goods in favor of some that 
paid a possible higher commission. 

We respectfully request that you look carefully into the situation and advise us 
whether or not you agree with us in our contention, and if we may look to you to 
oppose the passage of section 10. 
. Yours, very respectfully, 

D. M. Wright, Treamrer. 
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